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Absence of Star denotes Cases of Provincial or Small Importance. 
^ Indicates Cases of Great Importance. 

^ ^ Indicate Cases of Very Great Importance. 


Agra Tenancy Act (2 of 1901) 

- Ss. 4 and 158—Admitted tenancy— 

Land in S. 158 includes land other than 
land as defined in S. 4 4105 

- S. 10—Transfer of Property Act 

(1882), S. 91—Usufructuary mortgage of 
sir plots—Proprietary rights sold in exe¬ 
cution of decree—Purchaser also pur¬ 
chasing mortgagee’s rights—Mortgagor as 
ox-proprietary tenant i9 entitled to re¬ 
deem under S. 91 392 

— S. 10 Mortgage — Construction— 
Usufructuary ! mortgage of zamindari— 
Mortgagee giving lease for term of mort¬ 
gage of same—Suit for arrears of rent by 
mortgaged—Equity of redemption sold in 
execution of decree—Subsequent suit for 
arrears of rent—Mortgagor is liable to 
pay rent as long as mortgage lasted whe¬ 
ther or not became expropriebary tenant 
of zamindari 268 

j ^ Defendant, joint-proprietor 

m mahal, mortgaging his sir and khud- 
basht lands to plaintiff and then enter¬ 
ing into agreement to pay oertain rent in 
respect oUhose lands—Assistant Collec- 
fcor accepting that rent as fair rent under 

36> . Land Revenue Act—Plain¬ 
tiff suing for rent on basis of that agree¬ 
ment—Defendant is estopped from ob¬ 
jecting thatother cosharers should have 
joined msujt^t was competent to As- 
H ColIe< rt°r to accept agreement of 

»iSSoRT?S- u - p - Uni 

fchfl S - 10 10 6x08 maximum ronfc but 

rom ll 0 r® 5t t0 P reV0Dt Pities 

ooptraoting lower rent, provided it 
is accepted by Collector 2526 


Agra Tenancy Act 

-Ss. 10, 20 and 21—Objeot of S. 10 

is to secure and preserve right of occu¬ 
pancy to ox-proprietor—Mortgage of sir 
land—Covenant to put mortgagee in pos¬ 
session—Simultaneous deed of relinquish¬ 
ment of rights of ex-proprietary tenancy 
—Transactions in two deeds are in sub¬ 
stance one and are void 86 

- Ss. 20 and 22—Scheme of inherit¬ 
ance in S. 22 overrides ordinary Hindu 
law of inheritance—Tenancy acquired by 
one member—Profits thrown into com¬ 
mon stock—Tenanoy does not become in 
favour of all members 294a 

-S. 20—Transfer of occupanoy hold¬ 
ing is not permissible except under S. 20 

2946 

S. 20—Illegal usufructuary mort¬ 
gage of ocoupanoy tenanoy—Suit to re¬ 
deem held maintainable 226(l) 

Ss, 20 (2) and 25 (l)—Lease bona 
fide after execution but before registra¬ 
tion of mortgage—Lease is valid under 
S. 20 (2) and mortgage inoperative under 
S. 25 (1) 292 

S. 22 Joint holding cultivated 
separately in small portions — Widow 
succeeding to portion — On her death 
nearest reversioners, cultivating other 
portions can be 9aid to share in cultiva¬ 
tion under S. 22 and are entitled to sue 
oeed—If nob under S. 22 they are enbit- 
led to succeed under Hindu law 384(2)a 

Ss. 34 and 199— Uaufruotuary'mort- 
gage of str lands before Aot—Suit by 
mortgagee in Revenue Court to eject de¬ 
fendant alleged to be non-oocupanoy te 
nant—Relationship of landlord and to- 
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Agra Tenancy Act 

nant denied by defendant who had ac¬ 
quired part of equity of redemption of 
mortgaged land—Question of title refer¬ 
red to civil Court which held that plain- 
tirt was entitled to exclusive possession 
Revenue Court consequently ejecting 
defendant holding him to be non-occu¬ 
pancy tenant—No appeal lies to District 
Judge Defendant held rightly ejected 

177(2 )a 

•$. 34 Person occupying land with¬ 
out consent of landlord”—Meaning ex¬ 
plained ^ 177(2)6 

S. 57—Trees on occupancy holding 
cut down Act cannot be presumed to 
be detrimental to land 221(2)6 

~ Ss. 95 and 177 (/)—Plaintiff being 
directed by civil Court under S. 202 to 
bring suit in Revenue Court—Plaintiff 
tiling suit under S. 95—Defendant object¬ 
ing as to jurisdiction but objection over¬ 
ruled Appeal does not lie to District 
Judge 84 

Ss. 98 and 167 Suit for declaration 
that defendant and other persons are 
/.arnindars and plaintiff is occupancy te¬ 
nant—Jurisdiction of civil Court is bar¬ 
red _ 3176 

S. 150 Holder of perpetual istim- 
rari lease is proprietor and is entitled to 
resume muafi 249 

Ss, 15G and 158—Suit for assess¬ 
ment of rent does not fall outside scope 
of S. 156—Interpretation of statutes, 
Headings 264 

S. 158—Applicability — Rent free 
grant to mahant without dedication 
either of land or profit therefrom to 
deity—Land held by more than two suc¬ 
cessors of mahant—Provisions of section 
apply—Land must be deemed to be held 
in proprietary right by mahant 431 

- S. 158—Applicability—Section ap¬ 
plies to piece of grove land ceasing to be 
grove more than 12 years before Act of 
1901 came into force 410a 

Ss. 158 and 4 — Admitted tenancy— 
Land in S. 158 includes land other than 
land as defined in S. 4 4106 

- Ss. 158 and 193—Claim for declara¬ 
tion of title to muati dismissed—On ap¬ 
peal plaintiff held rent free grantee of 
occupancy land held by him—Case re¬ 
manded for determining revenue—No 
second appeal lies 349 

- Ss. 158 and 167—Suit to declare 

muafi rights as proprietary rights—lievo- 


nue and not civil Court has jurisdiction 

23 

S. 164—Profits of sir and khudkasht 
land—Some cosharers neglecting to culti. 
vate their share—They are not entitled 
to call upon other cosharers to account 
for profits of their share of sir or khud¬ 
kasht unless they are cultivating area in 
excess of their share 270 

S. 164 Suit to recover share of 
profits from lambardar—Death of 1am- 
bardar—Legal representative is also lia¬ 
ble for profits remaining uncollected due 
to neglect of lambardar — Liability is 
limited to assets of deceased in hands of 
legal representative (FB) 131 

S. 167 Occupancy tenant cutting 
down trees belonging to landlord — Suit 
for damages held cognizable by Court of 
Small Causes—Suit is not barred under 
S. 167 221 (2)a 

S. 167—Defendant suing in Revenue 
Court for ejectment of plaintiff alleging 
that latter was sub-tenant and obtaining 
decree During pendency of suit plaintiff 
bringing civil suit for declaration that he 
was co-owner — Civil suit is not main¬ 
tainable 49 (2)6 

- S. 167—Civil P. C. (1908), S. 115- 

Matters under Agra Tenancy Act—High 
Court has no revisional powers 14 

8. 175 — S. 175 applies to appeal 
whether to Civil or Revenue Court 

238 (1)6 

.Ss. 177 and 198—Suit for ejectment 
—Tenant denying plaintiff’s proprietary 
title—Suit dismissed — Appeal lies to 
District Judge 290 (l) 

S. 177—Order staying or refusing to 
stay suit under para. 18, Sch. 2, Civil 
P. C., is not decree and no appeal lies 

238 (1)6 

-S. 194—Private partition of vague 

nature is not enough to take a case out 
of S. 194 357a 

- S. 194—Suit for rent by cosharer— 

Proof of special contract is necessary to 
entitle to sue 3576 

S. 197— Subordinate Judge empo¬ 
wered to hear appeals from decisions of 
Munsif ie competent to take action under 
S. 197—Bengal, N. W. P, and Assam 
Civil Courts Act (12 of 1887), S. 21 350 

- Ss. 199 and 34—Usufructuary mort¬ 
gage of sir lands before Act—Suit by 
mortgagee in Revenue Court to eject de¬ 
fendant alleged to be nonoccupancy 
tenant — Relationship of landlord and 
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tenant denied by defendant who had ac¬ 
quired part of equity of redemption of 
mortgaged land—Question of title refer¬ 
red to civil Court which held that plain¬ 
tiff was entitled to exclusive possession 
—Revenue Court consequently ejecting 
defendant holding him to be non-occu¬ 
pancy tenant—No appeal lies to District 
Judge—Defendant held rightly ejected 

177 (2 )a 

- S. 201—Suit for profits — Plaintiff 

not recorded cosbarer—Still suit is main¬ 
tainable—Procedure laid down 427 

Allahabad High Court Rules 

Ch. 3 f 22. 2— Scope — It does not 
affect or alter S. 12, Limitation Act— 
Time required to obtain copy of judg¬ 
ment cannot be excluded — Limitation 
Act (9 of 1908), S. 12 (FB) 3896 

CJi. 21, i?r. 21 and 25 — Defendant 
objecting to Court’s jurisdiction — Point 
of jurisdiction decided and plaint re¬ 
turned for presentation to proper Court 
with costs to defendant— Pleader's fees 
can properly bo calculated under R. 21 

Appeal 163 <» 

Bight of legal representative of de¬ 
ceased party cannot appeal without ob¬ 
taining order bringing him on record 
„ . 309c 

' Maintainability—Cross-appeal—Suit 

for possession of half share in eaoh of two 
groves in different villages— Suit in res¬ 
pect of one grove dismissed and dooroed 
in respect of other—Appeal by both par- 
ties Plaintiff’s appeal dismissed, defen. 
aant s allowed, case being remanded— 
Plaintiff could appeal against order of re- 
mand c r, 

Arbitration 

" Award Failure to sign by arbitra¬ 
tor of one party, does not invalidate 
award 

Arm* Act (II of 1878) 4420 

ki Offence punisha¬ 

ble under S. 19 .(f)-Power of search— 
now to exercise explained 110 /, 

- 5a. 19 (f) and 30— Searoh without 

bowers P °!, ice ° ffi0sr s P e °iaHy em¬ 
powered to conduct searches, is not ille¬ 


gal 


Kh 7- Min ° r Posssssio^of 

wms vmhcrat license i 3 gnilfcy under 
A^gn^ent 107 

on assignment Mid^proviog^Tt—^d ve^ 
party oannot deny consideration — Ruh 


Assignment 

does not apply when transferor being 
party to litigation pleads that it i 9 fictiti¬ 
ous 371a 

Bengal Land Redemption and Foreclose 
Regulation (17 of 1806) 

-S. 8 —Mortgage by way of condition¬ 
al sale — Foreclosure proceedings — 
Notice of service—Record of proceedings 
under Regulation cannot be accepted as 
proof of service 216 

Bengal N. W. P. and Assam Civil Courts Act 
(12 of 1887) 

S. 21—Agra Tenancy Act (2 of 1901) 
S. 197—Subordinate Judge empowered to 
bear appeals from decisions of Munsif is 
competent to take action under S. 197 
„ , ^ 350 

Cattle Trespass Act(l of 1871) 

" S. 22—Municipal servant impound¬ 
ing oattle of complainant—No damages to 
Municipal trees—Servants are liable to 
pay compensation under S. 22 2676 

Christian Marriage Act (15 of 1872) 

Construction—Care must be taken 
that no one is brought within Act who 
is not within its express language 168a 
' Object is not to prevent people marry¬ 
ing as they wish 168/t 

3 — Person professing Christian 
religion—Who is not illustrated 168e 
" ^ and 68 —It is not criminal for 

Christian to marry by ceremony void 
under S. 4—Scope of S. 68 I 680 

S. 68 —S. 68 must be interpreted in 
harmony with oontext I 680 

Ss. 68 and 3— No one except person 
professing Christian religion comes with- 
in purview of S. 68 168d 

S. 68 —Whether S. 68 is intended to 
penalize marriages not under the Act— 
Quaere # 1686 

_ 6 ® Christian can marry non- 

Christian by non-Christian ceremony 1682 
Civil Procedure Code (1908) 

77^n\ i 1 Provin oial Insolvency Act 
(1907), S. 22—Application under S. 22 is 
suit within meaning of Civil P. 0. 3466 

Ss. 11 and 47 and 0 . 34, 22. 5—Suit 
on mortgage—Subsequent purchaser set¬ 
tingup prior mortgage redeemed by him— 
His claim recognized by preliminary de¬ 
cree but not included in final deoree—Pro¬ 
perty sold and purchased by decree-holder 
buit by subsequent pnrobaser for pos¬ 
session till his lien is paid off is barred 
both under Ss. 11 and 47 339 

—S U-Mortgw of muafi zabti ear- 
kan Sale m exeoution of mortgage de¬ 
oree, mortgagor being proprietor — Re. 
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vonue papers describing him as tenant 
—Mortgagee.auction-purchaser obtaining 
formal possession — Application for muta¬ 
tion rejected—Suit for possession—Mort¬ 
gagor is precluded from pleading that his 
interest was not saleable 278 

-S. 11 and 0.34, R. 1—Person claim¬ 
ing paramount title is not necessary party 
—Question of paramount title cannot be 
decided—Subsequent suit for declaration 
of paramount title to mortgage property 
by subsequent mortgagee is not barred by 
res judicata 81 

-S. 11, Expl. 2—Suit of small cause 

nature tried and decided as regular suit 
—Subsequent suit involving same ques¬ 
tion is res judicata 526 

- S. 11, ExpL 5 and 0. 2, R . 2 and 

O. 20, R. 12—Suit for possession and mesne 
profits—Subsequent suit for mesne profits 
from date of institution of suit up to de¬ 
livery of possession is not barred 412a 

-S. 24 (4)—Suit of small cause nature 

—Suit transferred from Sub-Judge with 
small cause powers to Munsif without 
such powers—Court as regards the suit is 
Court of Small Causes—Decision is not 
appealable — Provincial Small Cause 
Courts Act (9 of 1887). S. 35 290 (2) 

- S. 47 —Mortgage suit against father 

and son—Absence of necessity—Money 
decree passed—Son “exempted” and given 
costs—Son’s estate attached — Son’s ob¬ 
jection allowed—Suit for declaration that 
son’s share could be sold on ground of 
pious obligation to pay father's debt— 
Previous decree discharged son, and fresh 
suit was barred under S. 47 397 

-S. 47 and O. 41, R. 1 —Order under 

S. 47—Appeal—Copy of judgment and 
decree must be filed—Order under S. 47 
being decree, appeal therefrom is governed 
by O. 41 3946 

- Ss. 47 and 11 and O. 34, R. 5—Suit 

on mortgage—Subsequent purchaser sot¬ 
ting up prior mortgage redeemed by him 
—His claim recognized by preliminary 
decree but not included in final decree— 
Property sold and purchased by decree- 
holder—Suit by subsequent purchaser for 
possession till his lien is paid off is barred 
both under Ss. 11 and 47 339 

#-S. 48—"Subsequent order directing 

payment of money ” refers to order of Court 
passing decree and not of Court executing 
it—Order of Court granting time to judg¬ 
ment-debtor does not extend time—Civil 

P. C. (1908). O. 20, R. 11 216 (2)a 


S. 48—S. 48 does not in strict sense 
provide period of limitation 21G (2)6 

——S. 48—Limitation Act (1908), S. 15 
— 'Prescribed” refers to periods pres¬ 
cribed by that Act and does not apply to 
Civil P. C. 216 (2 )d 

- -S. GO (c) and 0.21, R. 92—Objec¬ 
tion under S GO (c) cannot be raised in 
defence in suit for possession by auction 
purchaser obtaining formal possession, if 
no objection was raised in execution 305 

-S. 60 (/)—Birt jijmani is right to 

personal service and is exempt from at¬ 
tachment 380 

- S. 60 (/)—Decreo on mortgage exe¬ 
cuted by agriculturist—House not appur¬ 
tenance of holding is liable to be sold in 
execution of decree 250a 

-S. 64—Order staying sale set aside 

on ground of fraud —Sale held during 
existence of order is valid 384 (1) 

- S. 73—Suit for refund of money im¬ 
properly awarded before actual distribu¬ 
tion is not maintainable 327a 

- S. 73 — Mode of distribution illus¬ 
trated 3276 

-.S. 92—Mismanagement of religious 

trust — District Judge cannot interfere 
on application of private person until 
regular suit i3 filed—Code lays down re¬ 
gular procedure for suit 218 

-S. 92—S. 92 is mandatory and suit 

claiming any relief in S. 92 must be 
brought in conformity with its provisions 

26 

-S. 104 (2) and O. 21, R. 90—No 

second appeal lies against order refusing 
to set aside sale 209(2) 

- S. 110—Cross-appeals to High Court 

—High Court affirming part of decree 
and reversing part — Leave cannot be 
granted in respect of part affirmed if no 
question of law i9 involved 245 

- S. 115 and O. 7, R. 10 — Order for 

presentation to proper Court confirmed 
on appeal—No second appeal lies Appel¬ 
late Court committing error in exercise 
of jurisdiction—High Court will not in¬ 
terfere in revision 415(l) 

- S. 115—Revision—Non-com plicated 

question of fact or law — Applicant en¬ 
titled to obtain possession under O. 21, 
R. 95, Civil 1\ C.—High Court will in¬ 
terfere though another remedy open— 
Civil P. C., O. 21, R. 95 4056 

-S. 115—Mistake of law is no ground 

for revisiou 186(1) 
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- S. 115 — Criminal P. C. (1393), 

Ss. 195, 439 and 476—Sanction for pro¬ 
secution for perjury granted by civil 
Court—High Court has no power to set 
it aside either under S. 439 or under 
Civil P. C. (1908), S. 115 68 


S. 115 — Matters under Agra Ten¬ 


ancy Act—High Court has no revisional 
powers—Agra Tenancy Act (2 of 1901), 
S. 167 14 

S. 122—Scope of power to make 


rules—No power to touch Limitation Act 
exists (FB) 389a 

S. 146 and 0. 21, R. 95—Transferee 
from auction-purchaser can apply for 
possession of property transferred 405a 

“Ss. 151 and 152 Decree as drawn 


up quite incorreot and unjust — Refusal 
to amend docroc amounts to refusal to 
exercise jurisdiction vested in Court 208 

S. 152 Amendment of deoreo — 
Decree affirmed by appellate Court—To 
get amendmeut variance between appel¬ 
late judgment and decree must be shown 

341 

“ S. 152 Certain terms embodied in 
decree — Court passing cannot alter it 
except on application for review of judg¬ 
ment go 


S. 152 Mortgage dooroe—Property 
assessed to small revenue — Deoreo des¬ 
cribing property as rauafi-In execution, 
purohaaer of property in execution of 
money-decree objecting that property not 
being revenue free was not the property 
mortgaged—Obejeotor not deceived bur¬ 
den being notified at time of his purchase 
Court can correct decree 78 

°- R - 3 a *d O. 23, R. 1—Multifa- 
nousness—What is, explained — Defeot 
of multifariousness is technical and suit 
can be allowed to be withdrawn 425a 

R-?and O. 20,22. 12 and S. 11. 

orofih. 8 f ° r Poaae93ion and mesne 

profits—Subsequent suit for mesne pro- 

fits from date of institution of suit up to 

delivery of possession if not barred 412a 

iTI-HhA 4 ' ?• 21 * 89 and O. 32, 

of fL H 8 r ?° ar ? ° an revi90 ‘’‘motions 

?F ofl *w bearing on questions of 
- APPKoation to set aside 
£ ple “ der a PPointed by guar- 

dian ad htem of minor - Vakalatnama 


Civil p. c. 

failing to state that guardian was execut¬ 
ing it as such — Application rejected — 
Revision i9 competent 422 

- O. 5. Rr . 17 and 19—Summons fixed 


to outer door of defendant—Defendant is 
not duly served until order under R. 19 
is made by Court 331a 

-O. 6, R. 14—Plaint signed by prisoner 

in contravention of jail regulations is a3 
good as any other plaint 275a 

O. 7, R . 10 a?id S. 115 — Order for 


presentation to proper Court confirmed 
on appeal—No second appeal lies — Ap¬ 
pellate Court committing error in exer¬ 
cise of jurisdiction—High Court will nob 
interfere in revision 415(l) 

0. 9, Rr . 3 and 6 and O. 17, Rr. 2 
and 3 —Suit fixed for evidence — Defen¬ 
dants absent—One plaintiff who was also 
agent of others present but not adducing 
evidence — Suit dismissed for “want of 
prosecution Application for restoration 
dismissed Separate suit was barred 
U . n< ^?» r O* R. 3 Want of prosecu¬ 
tion” meant absence of evidence 333 


O • 9. i?. 3 and 0 . 34, R. 5—Appli¬ 
cation for final deoreo dismissed in de¬ 
fault Fresh application lies 285a 

0- 9, Rr. 3 and 4—Dismissal for de¬ 
fault for second time is no ground to 
refuse restoration 176a 


O. 9, R. 4 No appeal lies against 
order .under R. 4 It cannot be indirectly 
allowed by treating appeal as revision 

_ 1766 

_ 13 Ex parte decree against 

defendant—Defendant not "duly served* 1 
—Defendant is entitled to have decree set 
aside 3316 

9’ ^ and 21—Interro¬ 

gatories objected as irrelevant — Court 
must decide the question before requiring 
party to answer or refuse 303 (2) 


O. 13, R. 4 — Document produced 
must be endorsed by Court whether 
proved or admitted—It cannot otherwise 
form part of record 2446 

“T"2* 13> R - 19 and O. 41, R. 23—Ap¬ 
plication under O. 13, R. 10, to send for 
pa-wan s record summarily rejected and 

suit dismissed Suit held not properly 
tried • 
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- 0. 17, Rr. 2 and 3 and 0. 9, Itr. 3 

and G —Suit fixed for evidence—Defen¬ 
dants absent—One plaintiff who was also 
agent of others present, but not adducing 
evidence—Suit dismissed for “want of 
prosecution” — Application for restora¬ 
tion dismissed — Separate suit was barred 
under 0. 17, R. 3 — "Want of prosecu¬ 
tion” meaut in absence of evidence 333 
0. 20, It. 11 ayid S. 48— Subsequent 
order directing payment of money” refers 
to order of Court passing decree and not 
of Court executing it—Order of Court 
granting time to judgment debtor does 
not extend time 21f> (2 )a 

-0. 20, It. 12 and 0.2, It. 2 and 

S. 11, Expl. 5—Suit for possession and 
mesne profits—Subsequent suit for mesne 
profits from date of institution of suit 
up to delivery of possession i9 not barred 

412a 

- 0. 20, It. 15 — Personal representa¬ 
tive of deceased partner is bound to give 
account of what has been received on 
behalf of partnership—Liability extends 
to assets received 288 

- 0. 21, It. 7 a7id 0. 22, It. G—Decree 

against dead man is nullitv 22G (2) 

-0. 21, It. 11 (2)—Application ful¬ 
filling requirements of R. 11—Application 
is good if copy of decree is subsequently 
filed and saves limitation — Limitation 
Act (9 of 1908). Art. 182. 242 

- 0. 21, It. 32—Decree for injunction 

is to be executed as provided by O. 21. 
R. 32 — Execution cannot be effected 
through police—Decree passed with re¬ 
gard to hereditary office binds legal re¬ 
presentatives 152 

- O. 21, It. 58—Objection dismissed 

without investigation—Case is taken out 
of one year’s rule of limitation—Claim 
under O. 21. R. 58—Other party disput¬ 
ing claim—No evidence produced by clai¬ 
mant— Objection dismissed — Dismissal 
cannot be said to be without investiga¬ 
tion—Limitation Act (1908), Art. 11 72 

- 0. 21, R. G3—Suit under — Value of 

suit for jurisdiction is value of decree 
sought to be executed and not value of 
property attached—Suits Valuation Act 

324 (2) 

- O. 21, It. 89, O. 3, R. 4 and O. 32, 

R. 5—High Court can revise conclusions 
of facts or of law bearing on questions of 
jurisdiction—Application to set aside sale 
filed by pleader appointed by guardian 
ad litem of minor — Vakalatnama failing 


to state that guardian was executing it as 
such application rejected — Revision is 
competent 422 

- 0. 21,2?. 89—Limitation Act (1908), 

S. 18 and Art. 166—S. 18 applies only 
where person having right to make appli¬ 
cation has been by fraud kept from know¬ 
ledge of his right 336 

- 0. 21, Rr. 89 and 92 — Whether 

R. 89 is complied with or not is question 
which Court has jurisdiction to decide 
and no revision lies even if its decision is 
erroneous — Judgment-debtor depositing 
money in treasury as Court was closed — 
Court refusing to set aside sale on ground 
that deposit had not been made in civil 
Court—Court had jurisdiction to decide 
whether deposit had been made in Court 
— No revision is oompetont even if deci¬ 
sion is wrong 192a 

- O. 21, Rr. S9 and 92—Sale set aside 

—Auction.purchaser has right to appeal 

1926 

- 0. 21, R. 90 and S. 104 (2)—No 

second appeal lies against order refusing 
to set aside sale 209 (2) 

- O. 21, Rr. 91, 92 and 93—Property 

sold twice over—Suit by second pur¬ 
chaser to recover purchase money is 
maintainable 296 (2) 

- O. 21, R. 92 — Decree-holder pur¬ 
chaser in mortgage decree for sal6—Com¬ 
promise between judgment-debtor and 
purchaser — Sale set aside — Court ha9 
power to do so 367 

-0. 21, It. 92 and S. 60 (c) — Objec¬ 
tion under S. 65 (c) cannot be raised in 
defence in suit for possession by auction- 
purchaser obtaining formal possession, if 
no objection was raised in execution 305 

- O. 21, Rr. 92, 91 and 93—Property 

gold twice over—Suit by second purchaser 
to recover purchase money i3 maintainable 

296 (2) 

- 0. 21 Rr. 92 and 89—Sale set aside 

—Auction purchaser has right to appeal 

1926 

- O. 21. R. 95 and S. 146—Transferee 

from auction-purchaser can apply for 
possession of property transferred 405a 

-0. 21, It. 95 andS. 115—Revision— 

Nou-complicated question of faot or law 
—Applicant entitled to obtain possession 
under O. 21, R. 95. Civil P. C. — High 
Court will interfere though another re¬ 
medy open 4056 

- O. 22, R. 3 — Mortgage suit remains 

suit till final decree is passed Suit 
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abates on death of defendant after such 
decree without legal representative being 
brought on record 761c 

-0. 22, R. 6 and 0. 21, R. 7—Decree 

against dead man is nullity 226(2) 

- 0. 23, R. 1 and 0. 1, R. 3 — Multi- 

(ariousness—What is explained Defect 
of multifariou 9 ne 9 s is technical and suit 
can be allowed to be withdrawn 425a 

-0. 23, R. 1—Leave to withdraw can 

in suitable case be granted in second ap¬ 
peal 4256 

-0. 23, R. 1 — Leave to withdraw 

when should be granted explained—Mere 
award of costs is nob sufficient compen¬ 
sation — Trial Court has to determine 
whether “sufficient ground” for passing 
order exists 418a 

-0. 23, R. 1 — Trial Court making 

mistake of jurisdiction — High Court is 
not entitled to interfere 4186 

-0. 23, R. 1 — Suit for partition — 

Plaintiff asking house to be sold—Defen¬ 
dant offering to purchase— Price fixed — 
Application for withdrawal of suit held 
rightly dismissed as too late — Partition 
Act (4 of 1893), Ss. 2 and 3 356 

-0. 32, R. 2 — Plaint filed by minor 

without next friend—Election to proceed 
after attaining majority—Presentation of 
plaint held proper 71 

-0. 32, R. 5, 0. 3, R. 4 and 0. 21, 

B. 89 — High Court can revise conclu¬ 
sions of faots or of law bearing on ques¬ 
tions of jurisdiction— Application to set 
aside sale filed by pleader appointed by 
guardian ad litem of minor—Vakalatnama 
failing to state that guardian was exe¬ 
cuting it as such application rejected — 
Revision is competent 422 

0. 33, i2. 8 — Person obtaining leave 
to sue in forma pauperis adjudicated in¬ 
solvent — Receiver oan oontinue suit — 
Provincial Insolvency Act (1907), S. 20 

177(1) 

0. 84, R. 1 — Person olaiming par. 
amount title is not a necessary party — 
Question of paramount title oannob be 
decided—Subsequent suit for declaration 
of paramount title bo mortgage property 
by subsequent mortgagee is not barred by 
res ju dicata—Civil P. 0., S. 11 81 

m 34, Rr, 4, 5 and 10—Mortgage — 
Suit on Successful plaintiff ordinarily 
get 8 coats against mortgaged property and 
not personally against defendant 366a 
'O. 34, R. 5 and Ss. 11 and 47—Suit 
on mortgage—Subsequent purchaser Bet- 


Civil P. c. 

ting up prior mortgage redeemed by him 
— His claim recognized by preliminary 
decree but nob included in final decree — 
Property sold and purchased by decree- 
holder—Suit by subsequent purchaser for 
possession till his lien is paid off is bar¬ 
red both under Ss. 11 and 47 339 

- 0. 34, R. 5 — Application for final 

decree is nob one in execution—Fresh ap¬ 
plication after dismissal of first is nob re¬ 
vival of execution 2856 

- 0. 34, R. 5— Limitation Act (1908), 

Art. 182 — Art. 181 governs application 
for final decree — Limitation runs from 
expiry of period fixed by preliminary de¬ 
cree for payment 285c 

-O. 34, R. 6 — Application under 

O. 34, R. 6 is application in original suit 
for new decree and cannot be regarded as 
application for execution—Application is 
governed by Limitation Act (1908), Art. 
181 105 

-O. 34, R. 6—Order refusing to make 

decree under O. 34, R. 6 is decree — Ap¬ 
peal must bear ad valorem oourt-foes — 
Court-fees Act (1870), Sch. 2, Art. 1 

97(1) 

O. 40, R. 1 Suit on simple mort¬ 
gage—No receiver can be appointed even 
pending appeal by mortgagor 240 

O. 41, R. 1 Copy ofdeoreo appealed 
from must accompany memo of appeal 

_ 394a 

O. 41, 2?. 1 and S. 47—Order under 
S- 47 Appeal Copy of judgment and 
decree must be filed— Order under S. 47 
being decree Appeal therefrom is gover¬ 
ned by O. 41 3946 

—O. 41, R. 23 and O. 13, R. 10— Ap¬ 
plication under O. 13, R. 10 to send for 
patwari’s record summarily rejeoted and 
suit dismissed — Suit held not properly 
tried - 

O. 41, R . 35 Mortgage suit — Costs 
to be recoverable out of property and not 
personally against party— Deoree should 
so state expressly gggj, 

0. 43, R . 1 (a) Order returning 
memo of appeal for presentation to pro¬ 
per Court is not appealable 96 a 

R : \ 7~ A PP lio »*»on under 
U. 44, R. 1, rejected under proviso— Ap¬ 
plicant is entitled to pay oourt-fee on 
memorandum of appeal 194(1) 

°; 47 ;. Rr ’ 7 . and 1—Appeal from 
order granting review on allegations that 
review application was made after expiry 
of period of limitation—Before allowing 



14 


Subject Index, 1918 Allahabad 


Civil p. c. 

appeal Court must come to finding that 
application was made beoynd time with- 
out sufficient cause 229 

Sch . 2, Paras. 14 and 15—Evidence 
recorded by six arbitrators—Two arbi¬ 
trators withdrawing before decision — 
Remaining arbitrators after notice to de¬ 
fendants but in their absence recording 
fresh evidence and giving award—Award 
invalid 274 

Companies Act (7 of 1913) 

-S. 155 — Companies Act (1082), 

S. 169 Winding up of company com¬ 
mencing before now Act coming into 
operation—Company must be wound up 
according to old Act 342(l)a 

-S. 169— Winding up of company 

commencing before new Act coming into 
operation—Company must ho wound up 
according to old Act—Companies Act 
(1913), S. 155 342(1M 

^-.S’. 184—Person taking shares on 

stipulation that he would be made Di¬ 
rector—If condition not fulfilled ho does 
not become contributory on liquidation 

121 a 

& - S. 184—No complaint about delay 

in allotment of shares voluntarily pur¬ 
chased—On liquidation he becomes con¬ 
tributor}—Delay in allotment cannot he 
pleaded 1216 

•-S. 184—No reply to letter of allot¬ 

ment is required by law to bo given 

121 c 

Company 

-Winding up—Order directing pre¬ 
ferential payment to be made to creditor 
of hank in liquidation is incident of 
winding up—Right of appeal is also in¬ 
cident of winding up 312(1)6 

Compromise 

-Stamp Act (1899), S. 62—Petition 

stating terms of compromise between 
parties and praying for decree does not 
require engrossed general stamp 307 

Compromise decree 

-Plaintiff required to deposit certain 

gums in Court within certain period— 
Remittance by money order held did 
not amount to deposit—Hypothecated 
property hold liable to be sold but remit¬ 
tance not being payment under compro¬ 
mise plaintiff could not execute decree 

403(2) 

Contract 

--Liability—Agreement acted upon— 

Equity will support transaction although 
imperfect 211 ( 2 )a 


Contract Act (9 of 1872) 

— 81 Agreement by widow of 

Hindu joint family to share estate equal¬ 
ly based on wrong view of law—Agree¬ 
ment is liable to be set aside on ground 
of common mistake 74 

“ 23 Agreement to finance litiga¬ 

tion and share fruits thereof ought to bo 
carefully watched 37 & 

S. 69 Sale of mortgaged property 
Vendee retaining part of consideration 
to pay off mortgage—Suit for pre-emp¬ 
tion—Pro-emptor direoted to deposit full 
consideration—Vendee withdrawing de¬ 
posit Failure of vendee to discharge 
mortgage—Mortgage paid off by pre-emp- 
tor Suit by pre-emptor to recover 
mortgage amount from vendee is not 
maintainable 379 

S. 69—Independent trespasser tres¬ 
passing by virtue of separate deeds are 
not liable to contribute towards cost of 
suit for ejectment by owner against them 
jointly when ono has not contested the 
claim 328 

- S. 70 — Purchaser paying more 

amount than left with him to mortgagee 
—Vendee i 9 not entitled to set off in 9 uit 
for recovery of unpaid consideration by 
vendor 319 

-Ss. 107 and 176—Pawnee’s right of 

sale is analogous to seller’s right of re¬ 
sale 363(2)6 

-S. 176 — Pawnee need not give 

pawnor information of actual date, time 
and place of sale—Pawnee has only to 
give reasonable time within which right 
of redemption is to ho exercised 363(2)a 

-Ss. 176 and 107—Pawnee’s right of 

sale is analogous to seller’s right of re¬ 
sale 363(2)6 

-S. 42 (a) ( h ) (5) —Jurisdiction of 

civil Court—Liquidator passing order 
under S 42—Civil Court must enforce 
order—Order of civil Court is not appeal¬ 
able 419a 

Co-operative Societies Act (2 of 1912) 

-S. 42 (a)—Jurisdiction of liquidator 

—Liquidator cannot pass order making 
debtors jointly and severally liable but . 
determine contribution by debtor to 
mouey required for discharge of debts 

4196 

Court-feet Act (7 of 1870) 

-S. 7 (t) and (vi )—Suit to prq-empt 

five villages on payment of Rs. 2,500— 
Suit decreed in respect of two villages on 
payment or Rs. 2,100 and dismissed as to 
remainder—Appeal is divisible in two 
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parts—Appellant must pay ad valorem 
as to part relating to two villages on 
amount sought to be reduced As to 
other it is to be paid under S. 7 (vi) 

232 

- S. 7 (4) (c)—Mortgage 9 uit—Defen¬ 
dant claiming prior charge—Suit decreed 
—Defendant appealing.praying for dec¬ 
laration that he had prior charge and 
that property should he subject to that 
charge—Defendant must pay ad valorem 
court-fee on amount of charge 79(2) 

- Ss. 19 ( 8 )<fc 19(1) and Sch. 1, Art . 11 

—No court-fee i 9 payable for probate 
whether net assets after deductions men¬ 
tioned in Sch. 3-B is les 9 than Rs. 1,000 

306 

Art . 1—Cross-objection — Ad valo¬ 
rem fee on amount claimed is payable 

185 

- Sch. 1, Art. 1—Civil P, C. (1908), 

O, 34, R. 6 Order refusing to make de¬ 
cree under O. 34, R. 6 is decree—Appeal 
must bear ad valorem court-fees 97(1) 

- Sch. 2, Arts. 5 and 17 (iii)—Suit for 

declaration of occupancy rights fails 
under Art. 5 and not under Art. 17 (iii) 

„ , 228(1) 
Sch. 2, Arts. 17 (iii) and 5—Suit for 
declaration of oocupancy rights falls under 

Art. 6 and not under Art. 17 (iii) 228(l) 
Criminal Procedure Code (5 of 1898) 

~ Accused presenting peti¬ 

tion to District Magistrate making alle. 
gations against Tahsildar — Magistrate - 
treating it as complaint and recording 
statement of accused on oath in which 
latter making specific allegations of ex¬ 
tortion and bribery — Petition held 
amounted to complaint 3466 

" *6 an & 950—Buies framed 

by U. P. Government under S. 16 held to 
be intra vires-Trial before Bench of 
Magistrates—Judgment by Benob other 
than Bench hearing evidence is illegal 56 
S. 103—Searoh of house—Evidenoe 
ol witness present at searoh—Court is 
not bound to accept 113 a 

106 ~Diatriot Magistrate not as 
appellate Court, hut while considering 
question of enhancement of sentence has 
no junsdmtion to pass order under 

_o 107 _ n a 216(1) 

o. 107 Demand of seourity — In 

! 1V , 6a to Magistrate that ao' 
w fcen . de . d t0 hold market on their 
land No information given that thov 
intended to commit breioh of peace by 


Criminal P. C. 

wrongful act—Order under S. 107 is ille- 
gal 102 ( 1 ) 

-S. 107—Conviction under S. 147, 

Penal Code—District Magistrate in ap¬ 
peal cannot order accused to give secu¬ 
rity for good behaviour—Order directing 
particular person to be surety is also in¬ 
valid QK 


95 


Si*. 107 and 112—3. 112 is to be 
read with S. 107—First Class Magistrate 
getting information that person is likely 
to disturb public tranquillity—Informa¬ 
tion not giving any wrongful acts—Ma¬ 
gistrate considering information reliable 
—He has jurisdiction to make order 
under S. 112 93 

S. 110—Person possessing influence 
and promoting litigation is not so danger¬ 
ous or desperate within S. 110 318 

7 S. 110 Legal Practitioners Act 
(1879), S. 36—Principles applicable to 
cases under S. 110, Criminal P. C., apply 
to cases under S. 36 2716 

Ss. 110 and 123—S. 123 doe 9 not 
apply when seourity is furnished 215 
I S - HO—Order under S. 110 requir¬ 
ing sureties to bo "approved sureties”— 
Sureties residing in another police dis¬ 
trict and helping accused in dofence is no 
ground for refusing 108 

HO (/)—Allegation that person 
committed certain offence must be proved 
by relevant evidence—Evidence of gene¬ 
ral repute will not suffice 257a 

—Sa 112 and 107—S. 112 're to be 
read with S. 107—First Class Magistrate 
getting information that person is likely 

to disturb public tranquillity-informa¬ 
tion not giving any wrongful acts—Ma¬ 
gistrate considering information reliable 
Ho has jurisdiction to make order under 

^•1*2_ _ gg 

1 ^ 7—Faot Person is despe- 

rate and dangerous cannot be proved bv 
evidenoe of general repute 2576 

7 118 and 514—Surety offering 

house property as seourity oan be ao 
oeptea 

ft nnT SS 'J 23 ond . 110-S. 123 does not 
apply when seourity is furnished 215 

snffi 125 ~ DiflfcrJot Magistrate oan for 
suffioient reasons oanoel bond for keep. 

jug peace provided bond is given on order 
by subordinate Court 343 

ixzssr u ° d6r Ch - l2 ~ High ia °® 
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Criminal P. C. 

- Ss. 191 and 200—Defence of India 

Act (1915), S. 2—Rules under Act, Rr. 
23 and 29— M, tenant of accused, being 
recruited in arm\—Accused suing M for 
arrears of rent — M appearing before 
District Magistrate and making state¬ 
ment which was neither on oath nor 
signed—District Magistrate charging ac¬ 
cused with having contravened R. 23 
and convicting him—Procedure followed 
is irregular—As alleged charges occurred 
after M had joined army R. 23 did not 
apply 17 

- Ss. 195 and 476 — Provisions of 

S. 476 are complete—Offence of kind re¬ 
ferred to in S. 195 either committed be¬ 
fore Court or brought to its notice— 
S. 476 applies 382(2) 

-S. 195—Superior Court—Munsif is 

subordinate to Subordinate Judge within 
S. 195 332a 

- S. 195—Offence under Penal Code, 

S. 471, committed belore Collector in ap¬ 
peal—District Magistrate has no jurisdic¬ 
tion to take cognizance of offence—Penal 
Code (I860), S. 471 329 


-Ss. 195 and 487—Disobedience to 

lawful summons—Conviction by Magis¬ 
trate whose order disobeyed is illegal and 
must be set aside—Peual Code (45 of 
1860), S. 174 320(1) 

-S. 195—Accused charging B under 

Penal Code, S. 406—Complaint dismissed 
—B applying for sanction to prosecute 
for perjury — Application dismissed — 
Accused bringing civil suit against B — 
While suit was pending B appealing to 
District Magistrate against order refusing 
sanction—District Magistrate dismissing 
appeal temporarily till civil suit was 
decided and after its decision granting 
sanction—Order is illegal for there is no 
such thing as temporary dismissal of 
appeal 247 

- S. 195—Sanction granted is given by 

Court which 6rst grants it and not by 
Court which subsequently refuses to re¬ 
voke it „ 243 

- Ss. 195 and 476—Words referred 

to in S. 195" are descriptive of offences 
mentioned in S. 195—S. 195 does not 
control S. 476 129a 

- -Ss. 195, 439 and 476—Sanction for 


prosecution for perjury granted by civil 
Court—High Court has no power to set 
it aside eithel under S. 439 or under 
Civil Procedure Code (1908), S. 115 68 

- S. 195—Sanction for prosecution— 


Criminal P. C. 

Petty theft committed 38 years previ¬ 
ously, denial of—Sanction should not be 
granted 67(1) 

Ss. 195 and 476—Perjury committed 
in summary trial—Court must take action 
itself 67(2) 

S. 195 (6)—Superior Court can take 
additional evidence 3326 

-S. 196-/1—Words “not punishable 

with death, transportation or rigorous 
imprisonment for two years or upwards” 
do not apply to non-cognizable offence— 
District Magistrate empowered under 
S. 196-A can sanction prosecution of non- 
cognizable offence without regard to 
amount of punishment 345a 

-Ss. 200 and 191—Defence of India 

Act (1915), S. 2—Rules under Act, Rr. 23 
and 29— M, tenant of accused, being re¬ 
cruited in army—Accused suing J/ for 
arrears of rent —M appearing before Dis¬ 
trict Magistrate and making statement 
which was neither on oath nor signed— 
District Magistrate charging accused with 
having contravened R. 23 and convict¬ 
ing him—Procedure followed is irregular 
—As alleged charges occurred after M 
had joined army, R. 23 did not apply 17 

-S. 203—Application to sot aside 

order of dismissal under S. 203—Notice 
to accused is not necessary 258(2) 

- S. 209—Magistrate is not authorized 

to write judgment, but to record reasons 
for order of discharge 126(1)6 

-S. 215—Commitment to Sessions 

can be quashed only on ground of illega¬ 
lity 296(1) 

-Ss. 234 and 537—Forest Act (1878), 

S. 25 (f)—Person felling trees is guilty 
of a9 many offences as number of trees 
felled—Accused charged for felling 69 
trees convicted on only three separate 
charges—Trial is bad in law—Accused 
being sufficiently punished irregularity 
held to be covered by r S. 537 351a 

-S. 234—Accused committing numer¬ 
ous offences of same kind—Small number 
of typical cases should be selected and 
charge framed accordingly—If sentence 
passed is sufficient remaining charges need 
not be proceeded with—If accused is 
acquitted of charges, prosecution can pro¬ 
ceed with remaining charges 3516 

-S. 236—Doubt as to what offence 

committed—Charge should be clearly 
formulated 3226 

-Ss. 250, 209 and 253 — Offence 

triable by Court of Session—Inquiry by 
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Criminal P. C. 

Magistrate under Ch. 18—Discharge of 
accused under S. 209—Compensation c m- 
Dot be awarded to accused 126(l)a 

#-S. L50 — Information of offence 

charging certain person given to another 
—Other lodging complaint—First in¬ 
former is person within S. 250 on whose 
information accusation i9 made lll(l) 

^-S. 250 — S. 250 spoaks of whole 

case and contemplates trial or inquiry 
ending in unqualified acquittal—Where 
accused is charged under different sections 
and i9 acquitted under one, but convicted 
under others S. 250 does not apply 109(l) 

- Ss. 289 and 537—Failure to call 

accused to enter defence is irregularity 
curable under S. 537 if do prejudice is 
caused 298 

-S. 342—Person accused witt; another 

in inquiry resulting in discharge—He 
can be competent witness in further in¬ 
quiry 111(2)5 

Ss. 350 and 537—S. 350 covers cases 
of transfers as well as those in which 
Court remains same, but person of pre¬ 
siding officer is changed—Judgment pro¬ 
nounced on evidence of another Magis¬ 
trate-Irregularity is cured by S. 537 in 
absence of failure of justice 279 

350, 15 and 16—Rules framed by 
U. P. Government under S. 16 hold to 
bo intra vires—Trial before Bench of 
Magistrates Judgment by Bench other 
than Bench hearing evidence is illegal 56 
S. 397 Order that sentences 
passed on accused in two trials held on 
same day should run concurrently is not 
Megal 303(1) 

Ss. 417 and 439—Revision against 
acquittal by private person—No appeal 
by Local Government—High Court is 
loth to interfere 174a 

“T’£; c 42 l —Penftl Codo ( 1860 >. Ss. 147 
and 325—a°nvi°tion under both eeotions 

Appellate Court disbelieving whole 
evidence cannot confirm conviction under 
one section and set aside that under other 

——Ss. 423 and 439—Trial of two accused 
for kidnappmg-On appeal by one con¬ 
viction set aside and commitment to 

SV I d 0 ! 80 0f oth6r referr ed 

to High Court—Pending reference order 

^ 88ed afiain9t *>cth ao- 
ouBed Order held to be illegal 228(2) 

“7i? ni 423 and .*39 High Court cannot 
m revision conviot peraon whose trial 

ended incomplete acquittal—Appeal how. 

1918 Index ob (All .)—3 & 4 


Criminal P. C. 

ever open9 out entire case and empowers 
High Court to record conviction 655 

-S. 423. Cl. ( 6 )—Nece ssary evidence 

not brought upon record by lower Court 
—Nothing more should be done than to 
have the evidence taken and brought on 
record 133 

- S. 435—Evidence same against abs¬ 
conding accused — Others acquitted — 
Order to continue proceedings against 
absconders held improper and High Court 
can interfere under S. 435 106 

- S. 435—Complaint of theft against 

brothercompromised—Action taken under 
S. 182, I. P. C. f is not proper—Penal 
Code (1860), S. 182 100(1) 

-S. 437—Charge framed in warrant 

case — Accused pleading not guilty — 
Magistrate writing judgment “discharg¬ 
ing” accused—Accused must be deemed 
to have been acquitted—Further inquiry 
under S. 437 is not competent 335 

S. 437 Accused discharged—Order 
of further inquiry without notice is not 
illegal—But in judicial discretion it is 
advisable to give previous notice lll( 2 )a 

S. 438 Acquittal — No appeal by 
Government but revision filed by com¬ 
plainant Reference by Sessions Judge 
for re-trial to High Court—Re-opening 
held inadvisable due to long lapse of 
time 233 

- Ss. 439 and 423—Trial of two ac. 

oused for kidnapping—On appeal by one 
conviction set aside and commitment to 
Sessions ordered—Case of other referred 
to High Court—Ponding reference order 
of commitment passed against both ao- 
ousod—Order held to be illegal 228(2) 

Ss. 439 and 417—Revision against 
acquittal by private person—No appeal 
by Looal Government-High Conrt is 

loth to interfere 

Ss . 439 476 and 195—Sanction for 

proseoution for perjury granted by oivil 
Court-High Court has no power to set 

it aside either under S. 439 nr 
Civil Procedure Code (1908), S 115 68 

-- S,. 439 and 423-High Court can- 

' D • l8IOn c l ODV10fc Person whose trial 
ended in complete aoqnittal — Appeal 
however opeae out entire case and em 
powers High Court to record conviction' 

—S*. 476 and 478-Munsif taking If 
tion under S. 476 and after eivinn rL? 

to oom° Si -f iD8 Wfi 5 t0n elements deciding 
to commit accused under S. 478—On day 
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Criminal P. C. 

•$. 522 Order for possession refused 


Criminal P. C. 

used for inquiry Munsif framing charge 
after recording brief statements and com¬ 
mitting accused—Procedure is illegal 

415(2)6 

-Ss. 476 and 195 — Provisions of 

S. 476 are complete — Offence of kind 
referred to in S. 195 either committed 
before Court or brought to its notice— 
S. 476 applies 3S2(2) 

-Ss. 476 and 195—Words ‘referred 

to in S. 195’ are descriptive of offences 
mentioned in 3. 195—S. 195 does not 
control 3. 476 129a 

-S. 476—3. 476 applies to both offence 

committed before Court or brought to its 
notice 1296 

-Ss. 476 and 473 —Munsif at Agra can 

take action under S. 476 in respect of 
offences under Ss. 476, 471, 193, 209 and 
210, I. P. C. committed in Bengal but 
brought to his notice 129c 

-Ss. 476, 195 and 439—Sanction for 

prosecution for perjury granted by civil 
Court—High Court has no power to set 
it aside either un ler 3. 439 or under Civil 
Procedure Code (1903), 3. 115 63 

-Ss. 476 and 195 — Perjury committed 

in summary trial—Court must take action 
itself 67(2) 

& -S. 477—3. 477 doe3 not lay down 

that trial under it should be summary 
one—At conclusion oi trial Sessions Court 
charging defence witness with perjury— 
Court refusing to grant time to accused 
and sentencing him there aud then—Case 
should be retried a3 trial was irregular 1 

-Si. 473 and 476—Civil Court mak¬ 
ing inquiry unler S 473 should proceed 
as Magistrate proceeds in inquiry into case 
before commitment 415(2)a 

- Ss. 437 and 195 — Disobelienee to 

lawful summons—Conviction by Magis¬ 
trate whose order was Jisoboyol is illegil 
and must be set aside 320(1) 

- S. 512—Evidence taken against ab¬ 
sconding p3rsons—Evi lence showing that 
there was no immediate prospect of their 
arrest—Magistrate stating that evidence 
was taken under S. 512 — Presumption is 
that Magistrate did his duty aud that 
evidence was not recorded unlawfully, 
although he did not recite finding that 
there was no immediate prospect of ar¬ 
rest 60 

-- Ss . 514 and 118—Surety offering 

house property as security can be ac¬ 
cepted 182 


on ground of delay but passed by District 
Magistrate in appeal held proper 407 
^ s - 526—Coarge under Penal Code, 
>s. 211 (2; Honorary Magistrate having 
no experience of criminal trial is not pro¬ 
per tribunal Unnecessary adjournments 
by Magistrate are sufficient for transfer 
cf case 372 

S. 526 ( e )—Fact that cne Magistrate 
of Bench is friend of accused is no suffi¬ 
cient ground for transfer 391 (1) 

Ss. 537 and 234—Forest Act (1878), 
S. 25 (f)—Person felling trees is guilty 
of as many offences as number of trees 
felled—Accused charged for felling 69 
trees convicted on only three separate 
charges—Trial is bad in law — Accused 
being sufficiently punished irregularity 
held to be covered by S 537 -351a 

-.Ss. 537 an 7 2^9—Failure to call ac¬ 
cused to enter defence is irregularity 
curable under S. 537 if no prejudice is 
caused 298 

-3s. 537 and 350—S. 350 covers cases 

of transfers as well as those in which 
Court remains same, but person of presi¬ 
ding officer is changed — Judgment pro¬ 
nounced on evidence of another Magis¬ 
trate—Irregularity is cured by S. 537 in 
absence of failure of justice 279 

Criminal Triai 

-Evidence—Penal Code (i860), Ss. 147 

and 325—Conviction under both sections 
—Appellate Court disbelieving whole 
evidence canDot confirm conviction un¬ 
der one section and set aside that under 
another^ 355 (1) 

-Defence—Person accused of culpable 

homicide—Lie can set up ’alternative de¬ 
fence. namely that he was not present 
at occurrence and if he failed to satisfy 
Court of this fact he could show that he 
was acting in private defence— Evidence 
Act (1S72), S. 105 189c 

-Defence should not be called upon 

to frame a theory ICOc 

Criminal Tribe* Acl i3 of 1911) 

-S. 22 (2) (a) —Local Government 

Rules, R. 8 (a)— Change of residence” 
illustrated — Neglect to notify absence 
from residence is offence 

-S. 23—Penal Code (1SC0), Ss. 437 

and 3S0—Accused member of criminal 
tribe walking into house and stealing 
articles—Accused caught before getting 
away is not guilty under S. 45 f as to ba 
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Criminal Tribe* Act 

liable to enhanced punishment under 
U. P. Criminal Tribes Act 130 

Deed 

-Construction—Sale or lease — Facts 

to’be considered stated 2636 


uu uo guukuuut uu 

Defence of India Act (4 of 1915) 

-S. 2—Rules under Act, Rr. 23 


and 


29— M t tenant of accused, being recruited 
in army—Accused suing M for arrears of 
rent —M appearing before District Magis¬ 
trate and making statement which was 
neither on oath nor signed —District 
Magistrate charging accused with having 
contravened R. 23 and convicting him— 
Procedure followed is ‘irregular — As al¬ 
leged charges occurred after A/ had joined 
army R. 23 «did not apply—Criminal 
P. C. (1898), Ss. 191 and 200 17 

Eaicheat 

-Wajibularz—Entry in— Value of— 

Resident in village dying without heirs— 
Zamindar and not Crown held entitled 
to site and house by grant 154 

Evidence Acl (1 of 1872) 

S. 25—No evidence of offence except 
confession—Confession must bo taken as 
a whole 1605 

~Ss. 27 and 28—Statement made to 
police leading to discovery of fact de¬ 
posed, proved by deposition of officer 
taking down statement— Defence is en¬ 
titled to require production and proof of 
reoord made at polioo station 160a 

S. 68 Mortgage deed entering 
wrong rate of interest—Second deed exe¬ 
cuted incorporating some clauses of first 
deed—Suit on mortgage—One of attesting 
witnesses of first deed dead— Second 
called but not examined—First deed could 
not be used in evidence—But as part of 
seoond deed it was admissible 201a 

. . S - 68 "Oalled” means tendered for 
giving evidenoe 2015 

- S. 105—Criminal trial— Defence- 
Person accused of culpable homicide— 
Uo can set U p alternative defenoe, 
namely, that he was not present at occur- 
ence and if he failed to satisfy Court of 
this fact be could show that he was act¬ 
ing m private defence igg c 

~ I>r ‘ n o*Ple does not apply to 
onminal law 1 y / KR 

—-S. 126— Communication made to a 
vakil in course of employment, whether 

?/iZ • M°- th ? rby de “°nstration 

is in admissible m evidenoe 38 

. S V la2 7"? rofc0OtioDttffor 6edby S. 182 
must be claimed by witness before he 


Evidence Act 

makes statement in respect of which 
question is subsequently raised 2606 

Execution 

-Decree—Interest ceases from date of 

deposit of portion—Interest 234 

-Decree binding—Court executing de¬ 
cree is bound to give effect to it as it 
stands 966 

Execution Sale 

-Rights of purchaser — Property 

transferred by auction-purchaser—Trans¬ 
feree deprived of possession— Refund of 
price by auction-purchaser—Suit by auc¬ 
tion-purchaser to recover purchase-money 
from decree-holder is not maintainable 

325 

Fore.t Act (7 of 1878) 

■ S. 25 (/) Person felling trees is 
guilty of as many offences as number of 
tree3 felled—Accused charged for felling 
89 trees convicted on only three separate 
charges—Trial is bad in law — Accused 
being sufficiently punished irregularity 
heid to be covered by S. 537,-Criminal 
P- ^-^ d 698). Ss. 234 and 537 351a 

— S. 25 (*) Accused with two others 
going into reserved forest for hunting— 
Other two shooting deer—All are guilty 
under S. 25 (i) ggg 

Government of India Act (1915) 

S. 107 S. 107 oannot be invoked to 
question proceedings lawfully taken 
under Ch. 12, Criminal P. C. 186(2)a 
Grant 

-Construction — "Malik” 

t • . 


indicates 

265a 


absolute estate 

General Clause* Act (10 of 1897) 

'. Pre - empti °Q — Money not 
paid within time prescribed—Court has 
no power to extend time 13 

Guardian* and Ward. Act (8 of 1890) 

?■' 31 ~^ aleof minor's property with 
sanction of Court — Re-sale cannot be 

ordered —Duty of District Judge laid 
down q, 

i^7r S ‘/ 7 T7^ PP ! al r Whether ,ie3 from 

order of District Judge ordering resale 

of a property of minor which has already 

been sold under his order —Quaero 946 
Hindu Law 

Ado p tion-Wid°w-Widow allowed 

to remain in possession of estate till 

or a on-T e8te V i8b 5 iS ° r0ated in favour 

(KeV"" 8 '" 0 ' 

a . t8 o A r:tErJ 0 t e . r or A,UDa,i ^^ 
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Hindu Law 

Alienation Father leper can alien¬ 


ate so as to bind son provided alienation 
is for legal necessity 3776 

-Alienation—Widow—Gift to daugh¬ 
ter and daughter’s son—Suit for declara¬ 
tion by reversioners that gift is invalid— 
Decree, form of, stated 369(2) 

Alienation Widow—Decease 1 s re¬ 
lative undertaking to pay off his debt 9 
but not paying it off — Alienation by 
widow to pay off that debt—Failure to 
pay by relative doe9 not form good con¬ 
sideration 342(2) 

Alienation — Coparcener acting on 
behalf of family Alienation can be 
impeached by other members not parties 
to it as being made without authority— 
Alienation is good as against stranger 

309a 

Alienation Widow—Gift for religi¬ 
ous purpose calculated to confer benefit 
upon deceased husband need not be in 
connexion with particular shradh cere¬ 
mony * 40a 

-Alienation—Widow—Gift of reason¬ 
able portion of husband’s property for 
charitable purpose and welfare of de¬ 
ceased husband is valid whether made 
through son or not 406 

-Alienation — Widow — It is incum¬ 
bent upon Hindu widow to perform cer¬ 
tain indispensable ceremonies for spiri¬ 
tual welfare of late husband—If property 
is alienated for such purpose proportion 
of property alienated with whole pro¬ 
perty is not material—Only thing to be 
considered is whether alienation was 
reasonable 40c 

-Debt — Coparcener — Debt not for 

family necessity — Decree should be 
against self-acquired property in hands 
of heirs 391(2) 

- Debts — Coparcener — Antecedent 

debt incurred by brother in position of 
manager is not binding on coparceners 
unless incurred for family necessity 2506 
Gift to female — Donee dessribed a 9 
“malik" mustaqail — Donee held took 
absolute estate 2556 

-Maintenance — Widow — Extent of 

right—Widow’s right to residence and 
maintenance is in reference to property 
existing at time of her husband’s death 

408 

-Partition — Reopening — There is 

mutual right of indemnity in respect of 
paramount claim by third person throw¬ 
ing burden of loss unfairly upon one 


Hi ndu Law 

party —Discovery of mistake—Partition 
can be reopened to apportion loss 223 

Religious endowment—Grant of pro¬ 
perty in favour of Mahant and his heirs 
for services rendered to temple is not 
grant to idol or temple 3096 

; Reversioner—Widow—Gift by—Suit 
by reversioner, with possibility of suc¬ 
ceeding to estate, for declaration that gift 
shall not affect his rights is not main¬ 
tainable Nearest reversioner minor— 
Distant reversionary heir is not entitled 
to sue 393 

Succession — No Act interfering — 
Succession to Hindus is governed by 
Hindu law 384(2)6 

Succession—Widow—Widow living 
peacefully with husband till his death 
obtaining possession of estate—Adulter- 
ous act committed many years prior to 
her husband's death cannot divest her of 
estate 359 

-Widow Possession by trespasser 
daring lifetime of widow is not adverse 
against reversioners 15 

Husband and Wife 

” Restitution of conjugal rights—Par¬ 
ties found on bad terms — Husband sus¬ 
pecting wife's fidelity and bringing civil 
and criminal cases against her—Plaintiff 

i 9 not entitled to decree 235 

Interest 

Execution—Decree— Interest ceases 
from date of deposit of portion 234 

Interpretation of Statutes 

Headings—Agra Tenancy Act (1901), 
Ss. 156 and 158 — Suit for assessment of 
rent does not fall outside scope of S. 156 

264 

Extension of words—It is not com¬ 
petent to Court to extend words of enact¬ 
ment by construction 1686 

■—Application by Courts — Plea that 
criminal enactment can be interpreted as 
amending civil law by implication cannot 
be supported (FB) 69c 

- Application by Courts — Civil and 

Criminal law and procedure are indepen¬ 
dent of each other (FB) 69 d 

Jurisdiction 

Waiver — High Court has power of 
interference 355(2)6 

-Civil and Revenue — Parties admit¬ 
ting existence of plot of land under occu¬ 
pancy rights—Each party claiming to be 
entitled to holding—Suit is cognizable by 
civil Court 317a 

-Civil and Revenue — Revenue Court 

having exclusive jurisdiction—Its finding 
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Jurisdiction 

cannot be questioned in civil Court 

49(2)a 

Land Acquisition Act (1 of 1894) 

- S$. 23 and 49 — Compound appur¬ 
tenant to house under cultivation of oc- 
oupancy tenants acquired—Compensation 
assessed on basis of 16 years purchase of 
annual profits—Method of assessment is 
correct 126(2) 

- Ss. 49 and 23 — Compound appur¬ 
tenant to house under cultivation of oc¬ 
cupancy tenants acquired—Compensation 
assessed on basis of 16 years purchase of 
annual profits— Method of assessment is 
correct 126(2) 

Legal Practitioner 


-Broach of professional etiquette 

while conducting case — Matter calling 
for disciplinary powers — Court should 
first decido merits of case reserving such 
question for further consideration after 
disposal of case 2756 

Legal Practitioners Act (18 of N 1879) 

- S. 13 — Professional misconduct — 

Pleader intimidating witness to prevent 
him from giving evidence is guilty — 
Letters Patent (Allahabad), Cl. 8 

(SB) 136 

' S. 36—Evidence that may be legiti¬ 
mately tendered under S. 36 is of general 
repute and it includes hearsay evidence 


ai a 

S. 36—Principles applicable to cast 
under S. 110, Criminal P. C., apply t 
oases under S. 36—Criminal P. C. (1898 
S. 110 27l 

“ S- 36 (3)—Mere removal of list exh 
bited in Distriot Court does not amoun 
to cancellation of original order 271 

Letter* Patent (Allahabad) 

——Cf. 8 Legal Praotitionera Act (18 c 
1879), S. 13 Professional misconduct - 
Pleader intimidating witness to proven 
him from giving evidence is guilty 

(SB) 13 

Cl. 10 — Deoree under— Review i 
not permissible 221(1 

Limitation Act (B of 1908) V 

— 4 Pro empbion—Money not pai 
within time prescribed — Court has n 
power to extend time 1 

~~S. 6 — 8. 6 doeB not apply to appli 
cation to make mortgage deoree final 76 


n . A ‘ lahabad Hi 6 h Court Rules 

3, a in r®°° pe T It does nofc affeot oi 
alter S. 12, Limitation Aob — Time re 

quired to obtain copy of judgment cannot 

be excluded (FB) 389f 


Limitation Act 

-S. 14— Suib brought in Small Cause 

Court — Court directing plaint to be re¬ 
turned for presentation to proper Court 
Plaintiff refusing to take back plaint and 
lodging revision— Revision dismissed — 
Three months after dismissal of revision 
plaintiff asking for return of plaint — 
Period of three months cannot be ex¬ 
cluded as there was no due diligence on 
plaintifi’s part — Plaintiff was not justi¬ 
fied in refusing to take back plaint merely 
because be wished'fco file revision 180 

^-S. 15—Granting time to judgment- 

debtor i 9 not order staying execution 

216(2)c 

-S. 15—“Prescribed” refers to periods 

prescribed by that Act and does not ap¬ 
ply to Civil P. C. (1908), S. 48 216(2)d 


-S. 18 and Art. 166 — S. 18 applies 

only where person having right to make 
application ha 9 been by fraud kept from 
knowledge of his right — Civil P. C. 
(1908), O. 21, R. 89 336 

-S. 20 — Mortgage — Payment of in¬ 
terest saves limitation also against subse¬ 
quent purchaser of equity of redemption 
or subsequent mortgagee of portion of 
property 61 

“ S. 23—Suit for declaration—Each 
invasion of right to take fallen wood 
gives ri 6 e to fresh cause of action and 
suit for declaration can be brought within 
six years of each invasion 102 ( 2 ) 

Art. 2—Execution of decree—Court 
officer improperly holding sale—Suit for 
damages is governed by Art. 2 63 

- -Art. 11—Civil P. C. (1908); O. 21, 

58—Objection dismissed without in¬ 
vestigation Case is taken out of one 
year's rule of limitation—Claim under 

O. 21 , R. 58 Other party disputing olaim 

No evidence produced by claimant— 
Objection dismissed—Dismissal oannotbo 
said to be without investigation 72 

-Art. 75 Instalment bond—Creditor 
having option to recover whole sum in 

any instalment—Op¬ 
tion not exeroised—Suit for last three 
instalments is not barred 55 

~ Arts - 80 and 120 —Cattle hypothe¬ 
cated as seourity for loan—Suit for en¬ 
forcement of lien —No personal relief 
olaimed—Art. 120 applies. • 344 

Sale-deed containing 

covenant of indemnity—Breach of coven¬ 
ant—Suit for damages—Time begins to 
run when aofcual loss is suffered 219 



Subject Index. 1918 Allahabad 


22 

Limitation Act 

Arts. 120 and 80 — Cattle hypothe¬ 
cated as security for loan — Suit lor en¬ 
forcement of lieu No personal relief 
claimed—Art. 120 applies 344 

Art. 120—Person in possession gets 
fresh cause of action on every repetition 
of denial of title—His forbearance on 
some occasion does not bar his right 1756 
Art. 134 Mortgage of occupancy 
holding to zamindar—Transfer of holding 
by zamindar Suit for redemption—Limi¬ 
tation of 12 years applied from date of 
transfer 350 

Art. 148 Suit for redemption by 
purchaser of portion of equity of redemp¬ 
tion against purchaser of another portion 
who has redeemed whole property, is 
governed by Art. 148—Co-mortgagor ex¬ 
plained 38G 

Art. 166 and S. IS—S. 18 applies 
only where person having right to make 
application has been by fraud kept from 
knowledge of his right—Civil P. C. (190S). 
O. 21. R. 89 336 

Arts. 181 and 182 — Decree for costs 
Decree satisfied by attachment and 
execution of decree in favour of judgment- 
debtor Decree attached set aside on ap¬ 
peal Refund by decree.holder of amount 
realized Fresh application for execution 
is governed by Art. 182 and not by 
Art. 181 401 (2) 

Art. 181—Art. 181 governs applica¬ 
tion for final decree—Limitation runs 
from expiry of period fixed by preliminary 
decree for payment—Civil P. C. (1908), 
O. 34. R. 5 285 c 

- Art. 181—Civil P. C. (1908). O. 34. 

R. 6 —Application under O. 34, R. 6 , is 
application in original suit for new 
decree and cinnot be regarded as applica¬ 
tion for execution—Application is gov¬ 
erned by Limitation Act 105 

Art. 181 — Mortgage preliminary 
decree appealed against—Appellate decree 
is to bo made final—Time is to be counted 
from that decree 76a 

— Arts. 182 and 181—Decree for costs 
*— Decree satisfied by attachment and 
execution of decree in favour of judgment- 
debtor—Decree attached set asido on ap¬ 
peal — Refund by decree-holder of amount 
realized — Fresh application for execution 
is governed by Art. 182 and not bv 
Art. 181 401 (2) 

- Art. 182 — Decree against several 

defendants — Appeal by two dismissed 
with costs—Application for execution of 


Limitation Act 

appellate decree for costs was held barred 
by limitation 33 O 

Application for final decree 
Minor defendant not properly described 
Defect does not prevent saving limita- 

tion 289 

Art. 182 Decree directing ascer¬ 
tainment of mesne profits — Limitation 
for execution begins from date of ascer¬ 
tainment 254 

- Art. 182—Civil I>. C. (1908), O. 21, 

R. 11 (2) Application fulfilling require¬ 
ments of R. 11 —Application is good if 
copy of decree is subsequently filed and 
saves limitation 242 

' Art. 1S2 (5)—Application to reject 
objections against execution is step-in-aid 

92 

*82 ( 6 )—"Date of issue of 
notice * is date of order directing issue of 
notice (FB) 183 ( 2 ) 

Mahomedan Law 

Pre-emf)tion — More than two co¬ 
sharers—Right to pre-empt does not exist 
—Custom—Entry in Wajibularz held too 
vague 376 

Pre-emption—Parties to sale cannot 
defeat right of pre-emption by dressing 
sale in garb of lease 263a 

— Wakf—Creation of—Trust-deed not 

divesting settlor of ownership does not 
constitute wakf 21 (l) 

Malicious Prosecution 

-Damages — Charge false to defen¬ 
dant's knowledge—Malice can be infer¬ 
red from conduct 396 

Mortgage 

-Suit on—Successful plaintiff ordina.- 

rily gets costs against mortgaged pro¬ 
perty and not personally against dofen 
dant—Civil P. C., O. 34, Rr. 4, 5 and 10 

366a 

-Construction — Usufructuary mort¬ 
gage of zamindari — Mortgagee giving 
leaso for term of mortgage of same—Suit 
for arrears of rent by mortgagee—Equity 
of redemption sold in execution of decree 
—Subsequent suit for arrears of rent— 
mortgagor is liable to pay rent as loDg 
as mortgage lasted whether or not he be¬ 
came expropriotary tenant of zamindari 

— Agra Tenancy Act (1901), S. 10—U. P. 

Land Revenue Act (1901), S. 36 268 

Mortgagor and Mortgagee 

-Zamindar mortgaging sixtoon aunas 

interest in mahal without reservation — 
Mortgage includes grove holder’s interest 
acquired by zamindar 49(l) 
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Motor Vehicle. Act (8 of 1914) 

-S. 11 — U. P. Government 


Rules 


E. 12, Cl. (l)—Lamp on each side of_ front 
portion of vehicle is required 258(l)a 

- S, 11 — U. P. Government Rules, 

R. 12, 01. 1—“Front portion" of vehicle 
—Meaning of, explained 258(l)6 

Mussalnaan Wakf Validating Act (6 of 1913) 

-Act is not retrospective 2a 

Negotiable Instrument* Act (26 of 18S1) 

- Ss. 64 and 76—Bill of exchange- 

payee endorsing to plaintiff Plaintiff 
saing drawer and drawee without pre¬ 
senting bill to drawee either for accept¬ 
ance or payment—Drawer found to have 
drawn bill against goods supplied to 
drawee—Neither drawer nor drawee held 
liable on bill 20 

Partition Act (4 of 1893) 

-Ss. 2 and 3—Civil P. C. (1908), 

O. 23, R. 1—Suit for partition—Plain¬ 
tiff asking house to be sold—Defendant 
offering to purchase—Price fixed—Appli¬ 
cation for withdrawal of suit held rightly 
dismissed as too late 356 

Patent and Designs Act (2 of 1911) 

**-S. 3—Patent Invention, what is 

—Combination of old materials'in new 
form can be patented 24 

Penal Code (45 of 1860) 

-S. 22 — Letter thrown away by 

owner and picked up and carried away 
by another whether “property”— Quaere 

3536 

- Ss. 97, 324 and 334—Accused set 

upon and assaulted by complainant— 
Struggle ensuing — Accused wounding 
complainant with'sharp weapon is guilty 
under S. 334 189a 

S. 97—Limitation of right of private 
defence can only be by provisions of sta¬ 
tute law 1896 

Ss. Ill, 114 and 302—Conspiracy 
to obtain girl by show of force—On refu¬ 
sal one acoused shooting—Death caused 
Others are not guilty of abotmont as 
oausing death was no part of conspiracy 

.97(2) 

Ss. 147 and 325—Conviotion under 
both sections — Appellate Court dis¬ 
believing whole evidence cannot oon6rm 
conviction under one seotion and set 
aside that under other—Criminal trial 
Evidence—Criminal P. C.,S. 423. 355(l) 

7 172 an d —Property attached 

in execution of decree kept in oustody of 
acoused — Acoused not producing pro¬ 
perty on demand—Accused held guilty 
under S. 17.2 and nob under S. 406 406(1) 


Penal Code 

-S.173—Service—Teodor of summons 

is suliicieot—Refusal to receive summons 
is no offence 

-S. 174 ~ Criminal P. C. (1898). 

Ss. 195 and 487 —Disobedience to lawful 
summons — Conviotion by Magistrate 
whose order was disobeyed is illegal and 
must be set aside 320(1) 

- S. 182 — Peon of Court of Wards 

submitting petition of resignation con¬ 
taining distorted version of his quarrel 
with co-servant—Petition is not com¬ 
plaint and peon was not guilty under 
S. 182 , 265 

-S. 182 —Criminal P. G. (1898), 

S. 435 — Complaint of theft against 
brother compromised — Action fciken 
under 3. 182, I. P. C., is not proper 

100 ( 1 ) 

- S. 182—Applicability—Petition to 

District Magistrate to unlock house 
Police reporting that allegations were 
false—S. 182 does not apply and prose¬ 
cution under that section cannot be sanc¬ 
tioned 85(l) 

*- S . 192—Antedating receipt of sale 

when sale in fact took place on previous 
date is no offence 326 

- S. 223—Policeman held not guilty 

of negligently suffering prisoner to escape 

232 

-S. 266—Fraudulent intent is essen¬ 
tial—Where both parties know falsity of 
measure no fraudulent intent exists 1746 

- S. 289 — Ferocious animal letting 

loose is offence but in ease of dog it must 
he proved that it had biting tendency— 
Tort, Damages 369(l) 

- S. 300, Excep. 4 and S. 304—Lathis 

being lethal weapons, accused using them 
must be held to have knowledge that 
they were likely to cause death—Offence 
held to fall under Excop. 4 to S. 300 

420 

- S. 302—Death oaused by arsenic— 

Offence i9 murder 283 

Ss. 302, 111 and 114—Conspiracy to 
obtain girl by show of force—On refusal 
one acoused 'shooting — Death caused — 
Others are not guilty of abetment as 
causing death was no part of conspiracy 

97(2) 

-—;S. 302—Several persons attacking by 
lafchia and oausing death—All are guilty 
of murder 65a 

—Ss. 304 and 300, Excep. 4 — Lathis 
being lathal weapons, aooused using them 
must be held to have knowledge that 
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Penal Code 

they were likely to cause death—Offence 
held to fall under Excep. 4 to 3. 300 

_ t 4*20 

Ns. 304 a 7id 325—Murder not com¬ 

mon intention — Doubt as to who dealt 
fatal biow — Accused punishable under 
o. 32o and not S. 304 209(1) 

——-s. 304 .A — Railways Act (9 of 1890), 
b. 101—Rash and negligent act causing 
death —Station Master giving "line clear" 
knowing another train standing in the 
waj, is guilty under both the sections 
when death ensues 4*29(2) 

Ss. 325 and 304 — Murder not com¬ 
mon intention — Doubt as to who dealt 
fatal blow Accused punishable under 
S. 32o and not S. 304 209(1) 

S. 332 ‘ In discharge of duty as 

such public servant” means in discharge 
of duty imposed by law in particular case 
—Constable purporting to act under order 
of Magistrate no longer in force asking 
accused to give up lathis—Accused refus¬ 
ing and assaulting cannot be convicted 
under S. 332 238(2) 

Ss. 334, 324 and 97 — Accused set 
upon and assaulted by complainant — 
Struggle ensuing — Accused wounding 
complainant with sharp weapon is guilty 
under S. 334 1 89a 

S. 3G6 Girl under 1G taking fcod 
to bullocks at father s bidding persuaded 
by accused to accompany him—Accused 
dressing her upas boy and living with 
her for some time — Accused is guilty 
under S. 3GG 134 

Ss. 399 and 402 — Preparation — 
Members of gang agreeing to meet at 
rendezvous with arms—Accused arriving 
unarmed with others at rendezvous — 
There is preparation to commit dacoit} — 
At least offence under S. 402 is proved 

361 

Ss. 402 and 399 — Preparation — 
Members of gang agreeing to meet at 
rendezvous with arms—Accused arriving 
unarmed with others at rendezvous — 
There is preparation to commit decoity— 
At least offence under S. 402 is proved 

36 i 

—S. 403—Letter read thrown by com¬ 
plainant — Accused picking it up and at¬ 
taching it to affidavit in a case of judicial 
separation between him and his wife— 
Acoused is not guilty of misappropriation 

353a 

Ss. 40G and 172—Property attached 
in execution of decree kept in custody of 


Subject Index, 1918 Aliahabad 
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accused Accused not producing property 
on demand—Accused held guilty under 
b. 1/2 and not under S. 406 406(1) 

S. 408—Accused engaged by station 
master to mark good 9 , recovering money 
as overcharge aod converting it to his 
own use Accused not being servant of 
Railway Company cannot be convicted 
under S. 408 399 

S. 420 Prosecution must show that 
accused deceived complainant 403(1) 
~ S. 441 Entry by agent under orders 
is sufficient 378 ® 

~S. 441 Trespass by agent—Person 
getting people to build on another’s land 
is guilty 3786 

Ss. 441 and 447 — Criminal tres¬ 
pass Absence of criminal intent — 
Offence cannot be said to be committed 

3(55 

Ss. 441 and 509—Stranger lurking 
in house of another at night — Prosecu¬ 
tion can ask Court to infer that there 
was guilty intention sufficient to bring 
action within S. 441 299a 

** ~S. 441—House trespass — Accused 

alleging that be went to carry on intrigue 
with woman in bouse — Complicity by 
woman—Intention to preserve secrec> — 
It is difficult to say that there was any 
intention to annoy third person unless 
that person had expressly prohibited 
accused 2996 

S. 448 — Decree-holder attaching 
cattle of judgment-debtor in third per¬ 
son’s bouse under process in execution 
does not commit any offence 374(2) 

-Ss. 457 and 380 —Accused member 

of criminal tribe walking into house and 
stealing articles—Accused caught before 
getting away is not guilty under S. 457 
as to be liable to enhanced punishment 
under U. P. Criminal Tribes Act (1911)* 
S. 23 130 

-S. 471—Criminal P.C. (1898), S. 195 

— Offence under Penal Code, S. 471 
committed before Collector in appeal — 
District Magistrate has no jurisdiction to 
take cognizance of offence 329 

- S. 482 — Fraudulent intention is 


ingredient of offence—In its absence con¬ 
viction is improper 109(*z) 

- S. 499, Excep. 1 — Statement to 

come under exception must be true in 
fact 260a 

- S. 500—Using obscene and insulting 

language is offence under S. 500 125a 
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Penal Code 1 # . 

- S. 500 — Utterance of prima faci« 

defamatory words used in street qaarre 
does not necessarily suggest intention to 
harm reputation ( Obiter) 12ob 

Practice 

--Appeal — Evidence not commented 

upon does not prove that it was ignored 

244a 

-Appeal — High Court cannot allow 

appoals put forward as revision 192c 

-Jurisdiction—Particular Court given 

jurisdiction to act—That Court should be 
appealed to and not High Court 3436 
Precedent 

-Subordinate Courts must follow rul¬ 
ings of their High Court 4176 

-Value of—Amendment of statute not 

expressly altering interpretation by pre¬ 
vious decisions—They are to be adhered 
to 4126 

Pre-emption 

-Custom—Plaintiff within custom at 

time of sale by imperfect partition— 
Plaintiff is entitled to priority to pre¬ 
empt 429(1) 

-Acquiescence, what amounts to, il¬ 
lustrated — Plaintiff willing to sell hia 
own share amounts to acquiescence 428 

-Suit for — Re-eale to vendor after 

institution of suit—Vendor ceasing to be 
cosharer—Plaintiff was entitled to pre¬ 
empt 401(1) 

Price — Consideration in sale deed 
should be taken as true—Price excessive 
Burden of proof is shifted—Property 
• worth amount stated in sale deed — De¬ 
tails of consideration need not be proved 

381(2) 

Mahoraedan Law — More than two 
oo-sharers Right to pre-empt does not 
exiet—Custom—Entry in Wajibularz held 
too vague 37g 

‘ Price Payment of—Prompt pay¬ 
ment of purchase-money is presumed— 
Time for payment can be extended for 
sufficient reasons—Special term in decree 
should be embodied 374(1) 

"—Wajibularz—Entry in—Sale to rela¬ 
tion—Nearer relation held had right to 
pre-empt 373 

——Pre-emptor present at sale—Refusal 
to bid amounts to refusal to purchase— 
Suit for pre-emption is nob maintainable 

323 

“ Cnstom — Entry in Wajibularz — 
Construction — Mortgage by conditional 
Bale—Foreclosure is not sale—Pre-emp- 


Pre-emption 

tors right to step into shoes of mortgagee 
held barred 286 

-Suit for—Vendee becoming cosharer 

by purchase before institution of suit 
Second sale not pre-empted Suit t<5 pre¬ 
empt prior sale should be dismissed 259 

-Custom—Entry in Wajibularz relied 

on as proof should be considered 227 

-Custom — Right to pre-empt by co- 

sharer—Refusal to purchase by co9harer 
— Vendor is entitled to sell to stranger 
and need not offer to cosharer second 
time 188 

-Money not paid within time pres¬ 
cribed—Court has no power to extend 
time—Limitation Act (1908), S. 4— Ge¬ 
neral Clauses Act (1897), S. 10 13 

Provincial Insolvency Act (3 of 1907) 

- Ss . 6 (3), 15 and 16 (l) — Debtor's 

petition for adjudication—Court is bound 
to make inquiry before passing order 308 

-S. 15 — Court can refuse order of 

adjudication only in cases proscribed by 
the Act 368 

9 

-S. 16 — Attachment of property of 

judgment-debtor ceases to have any effeob 
after his adjudication as insolvent—Cre¬ 
ditor cannot continue execution pro¬ 
ceedings 402 

-S. 16 (2)—Income of insolvent can 

bo appropriated for benefit of creditors— 
That amount must net be arbitrarily 
fixed 248 

- S. 20 — Civil P. 0. (1908), O. 33, 

R. 8—Person obtaining leave to sue in 
forma pauperis adjudicated insolvent— 
Receiver can continue suit 177(1) 

S. 22—On dismissal of objection, 
suit under O. 2J, R. 63, making receiver 
party to such suit—S. 22 does not apply 
—Suit i9 not barred 363(1) 

- S$. 22 and 46—Property of stranger 

seized by receiver in bankruptcy—Hia 
remedy is not confined to S. 22— He can 
file suit in civil Court in ordinary man¬ 
ner for return of property 346a 

S. 22—Application under S. 22 is 
suit within meaning of Civil P. C. (1908), 
8 - 11 346 b 

S. 34—Attachment of debtor’s de- 
oree oeases after adjudication—OffioiaL 
Reoeiver can alone exeoute deoree 824 (i3l 

*- S- 42—Suit instituted by receive? 

is maintainable after annulment of a$g 
judication 21(2* 

; Ss. 46 and 22 Property of stranger 
seized by reoeiver in bankruptcy—Hia 
remedy is not confined to S. 22—He oan 
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Provincial Insolvency Act 


Railways Act 


file suit in civil Courts in ordinary man¬ 
ner for return af property 346a 

Provincial Small Cause Courts Act (9 of 

(1887) 

6*. 25—Decision on question of juris¬ 
diction— No revision lies 11 

--S. 35—Civil P. C. (1908). S. 24 (4) 

—Suit of small cause nature—Suit trans¬ 
ferred from Sub-Judge with small cause 
powers to Munsif without such powers 
—Court as regards the suit is Court of 
Small Causes—Decision is not appealable 

290(2) 

- Art. 8—Suit against partner in ten¬ 
ancy for recovery of share of rent is cog¬ 
nizable by Court of Small Causes 210 
- Art. 13 —Suit by zamindar to re¬ 
cover price of oil due by oilman under 
terms of W&jibularz—Nature is of in¬ 
terest in immovable property—Jurisdic¬ 
tion of Small Cause Ccurt is barred 

79(1) 

- Art. 31—Suit for share of rent re¬ 
alized by co-owner is suit for money had 
and received—Small Cause Court is com¬ 
petent to try 355(2)a 

- Art. 31—Suit for mesne profits of 

grove wrongfully received by defendant 
i9 not cognizable 222 

- Art. 41— Decree for maintenance 

against one of three brothers making him 
liable for whole amount—Payment by 
defendant made liable—Suit to enforce 
contribution held not excepted bv 
Art. 41 1G7 

- Art. 41—Debt paid off by one of se¬ 
veral heirs of doceased Mahomedan—Suit 
to recover share from coheirs is cogniz¬ 
able by Court of Small Causes 9 

- Sell. 2, Art. 38—Suit for annuity 

charged on property is not cognizable 

398 

Public Gambling Act (3 of 1867) 

- Ss. 3 and 4 (as amended by Act 1 of 

1917)—Keeping common gambling house 
—Prosecution must prove that instru¬ 
ments of gambling were used in the 
house for profit of accused I00(2)a 

- Ss. 3 and 4 (as amended by Act 1 of 

1917)—Particular house is common gam¬ 
bling house not established — Preseuce of 
accused in house raises no presumption 

100 ( 2 )/> 

- S. 13—Order of confiscation of 

money found in possession of accused is 

illegal 390 

Railways Act (9 of 1890) 

- S. 101 — Penal Code (45 of 1860), 

S. 304-A—Hash and negligent aot caus¬ 


ing death—Station master giving “ line 
clear '* knowing another train standing 
in the way is guilty under both the sec¬ 
tions when death ensues 429(2) 

Registration Act (16 of 1908) 

-S. 17—Agreement by reversioners 

not to enforce right to declaration as to 
gift by widow is not compulsorily regis¬ 
trable 184 

- Ss. 32, 33, 71,73, 75 and 87—Mort¬ 
gage-deed— Registration — Presentation 
by duly authorized agent— Mortgagor 
failing to appear, refusal by Registrar to 
register—Death of mortgagee— Widow 
applying for registration—Order by Re¬ 
gistrar under S. 75 (1) — Collector as 
Mauager, Court of Wards, subsequently 
sending document for registration with 
copy of order of Registrar—Document 
registered — Original presentation by 
agent is valid—Procedure adopted by 
Collector was sufficient compliance with 
requirements of S. 75 (2)—Irregularity 
if any was covered by S. 87 194(2) 

- Ss. 75, 87, 32, 33. 71 and 73—Mort¬ 
gage-deed— Registration — Presentation 
by only authorized agont— Mortgagor 
failing to appeal, refusal by Registrar to 
register— Death of mortgagee — Widow 
applying for registration—Order by Re¬ 
gistrar under S. 75 (l) —Collector as 
Manager, Court of Wards, subsequently 
sending document for registration with 
copy of order of Registrar—Document 
registered — Original presentation by 
agont i9 valid — Procedure adopted by 
Collector was sufficient compliance with 
requirements of S. 75 (2)—Irregularity 
if any was cover3d by S. 87 194(2) 

- Ss. 87. 32, 33. 71, 73 and 75—Mort¬ 
gage-deed—Registration—Presentation by 
duly authorized agent—Mortgagor fail¬ 
ing to appeal, refusal by Registrar to re¬ 
gister—Death of mortgagee—Widow ap¬ 
plying for registration—Order.by Regis¬ 
trar under S. 75 (l)—Collector as Mana¬ 
ger, Court of Wards, subsequently send¬ 
ing document for registration with copy 
of order of Registrar—Document regis¬ 
tered—Original presentation by agent is 
valid—Procedure adopted by Collector 
was sufficient compliance with require¬ 
ments of S. 75 (2)—Irregularity if any 
was covered by S. 87 194(2) 

Specific Relief Act (1 of 1877) 

*-s. 9—Suit based-upon title wrongly 

dealt with os suit for possession under 
S. 9—Appeal lies against decision 
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Specific Relief Act 

Appellate Court should remand case for 
trial on merits 

*- S. 9—Decree for possession of land 

and crops—Crops cut and removed by 
defendant before execution — Suit for 
value of crops is maintainable 12 

- S. 42—Several persons claiming pro¬ 
perty as heirs on death of a person 
Property in dispute in possession of ten¬ 
ant refusing to pay rent except to right¬ 
ful owner—Faob owner can sue for de¬ 
claration of title without suing for pos¬ 
session 3B8 

-’S. 42—Denial of title must have bean 

communicated to plaintiff to give cause 
of action—Limitation Act (1908), Art. 120 

175a 

Stamp Act (2 of 1899) 


- Ss. 38, 40 and 57—Dooument, in¬ 
sufficiently stamped—Deficit duty levied 
by Collector—Reference to High Court 
is not competent (SB) 181(2) 

- S. 62—Petition stating terms of com¬ 
promise between parties and praying for 
deoree doo 9 not require engrossed general 
stamp—Compromise 307 

Succession Certificate Act (7 of 1889) 

- S. 7—Hindu widow should not be 

ordinarily ordered to furnish security 

406(2) 

Suits Valuation Act (7 of 1887) 

—Civil P. 0. (1908), O. 21, R. 63— 
Sait under—Value of suit for jurisdiction 
is value of decree sought to bo executed 
and not value of property attached 324(2) 
Transfer of Property Act (4 of 1882) 

”S. 6 (a)—Hindu Law—Adoption— 
Widow—Widow allowed to remain in 
possession of estate till death—Vested 
right is created in favour of son—Trans, 
fer of such vested right is unaffected by 
Transfer of Property Aot 115 

S. 54 Right intended to pass by 
bargain Non-payment of portion of con¬ 
sideration does not affect - —Non* payment 
is sometimes strong evidence of non- 
enforoeabiiity of deed 337 

" S*' &nd 118—S selling certain 

land to M by registered deed— M trans¬ 
ferring on same day shop to S by re¬ 
gistered deed Subsequent agreement 
between S and Af tore-transfer properties, 
thus each remaining in possession of what 
was originally transferred by deed— 
Subsequent transaction held binding on 
parties in spite of nonoompliance with 

“ k ? 4 8 211(2)6 

£>. o4 S, 54 does nob prohibit veBt- 


Transfer of Property Act 

iDg of title to property 
formal transfer 


unless effected by 

211(2)c 


-S. 59—Mortgage need not be in one 

document 201 c 

-S. 91—Usufructuary mortgage of sir 

plots—Proprietary rights sold in execu¬ 
tion of decree—Purchaser also purchasing 


mortgagee s rights—Mortgagor as ex-pro- 
prietary tenant is entitled to redeem 
under S. 91—Agra Tenancy Act (2 of 
1901), S. 10 392 

-Ss. 113 and 54— S selling certain 

land to M by registered deed —M trans¬ 
ferring on same day a shop to S by regis¬ 
tered deed—Subsequent agreement bet¬ 
ween S and M to re-transfer properties, 
thus each remaining in possession of what 
was originally transferred by deed— 
Subsequent transaction held binding on 
parties in spite of non-compliance with 
Ss. 54 and 118 211(2)5 

Treasure Trove Act (6 of 1878) 

- Ss. 20 and 21—Forbidding person 

who is not finder to give required notice 
is no offence 322a 


Tort 

-Damages—Penal Code (i860), S. 289 

—Ferocious animal letting loose is offence, 
but in oa36 of dog it must bo proved that 
it had biting tendency 369(1) 

-Defamation—Privilege — Words 

in complaint to criminal Court are abso¬ 
lutely privilege! (FB) 69a 

-Defamation—No Statute in India 

dealing with oivil liability for defamation 
—Rules to be applied are rules of justice, 
equity and good conscience if found ap¬ 
plicable to Indian society (FB) 696 


* 


Defamation—Plea of truth is com¬ 
plete defence in civil action—It is not so 
in criminal trial (FB) 69e 

U, P. Excite Act (4 of 1910) 

“ S. 44 (c)—Breach of condition of 
license by servant—Master oannob be 
convicted unless breach was with his 
knowledge 124 

-Ss. 66 (a) and 71—Accused in pos¬ 
session of liquor—Presumption is nob of 
manufacture 181(l) 

U. P. General Clauses Act (1 of 1904) 

S. 24 U. P. Municipal Account 
Code. R. 60 Accused refusing to pay 
octroi duty as being excessive—Matter 
referred to Ootroi Superintendent and 
duty assessed by him—Failure to pay 
duty within sixty days—Aooused held 
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* A. I. R. 1918 Allahabad 1 

TUDDALL, J. 

Hadiyar Khan —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 588 of 1918, De¬ 
cided on 4th September 1918, from an 
order of Sess. Judge, Kumaun. 

' ❖ Criminal P. C. (1898), S. 477 -- S. 477 
does not lay down that trial under it should 
be summary one — At conclusion of trial 
Sessions Court charging defence witness 
with perjury—Court refusing to grant time 
to accused and sentencing him there and 
then—Case should be retried as trial was 
irregular. 

Section 477 gives the power to a Court of 
Session to charge a porson for any offonce re¬ 
ferred to in S 195 of the Code and committed 
before it. It furthor gives the Court of Session 
the power to commit for trial or to admit to bail 
and to try the person for tho oharge it has 
framed, but the section nowhere lays it down 
that tho trial is to be a summary one, nor docs 
it anywhere demand a decision which should 
bo moro prompt and speedy than that of any 
ordinary trial. The very powers grantod in 
that section to a Court of Session are so unusual 
that it is tho bounden duty of any Court exor¬ 
cising them .to be at pains to give the accused 
a fair and impartial trial, In view of the fact 
that tho Court has already had boforo it certain 
cvidenco upon which it may havo already formed 
an opinion. [p g 0 1] 

At the conclusion of a trial in a Sessions 
Court, the Sessions Judgo charged one of tho 
dofonce witnesses with the offence of perjury 
and proceeded thoro and then to try him undor 
the powers conferred upon the Court by S. 477. 
The accused repeatedly nskod for time to enablo 
him to obtain legal advice and to put in his 
defence but tho Court refused his prayer and 
convicted and sentenced him: 

Held; that tho Sessions Judge had. in tho 
exercise of his jurisdiction, acted hastily and 
irregularly and had not given tho-accused a fair 
trial and that therefore the caso must be retried. 

- _ IP 2 0 21 

G. W. Dillon—lor Appellant. 

Dalit Mohan Banerji —for the Crown. 
1918 A/1 & 2 


Judgment.—Tho appellant Hadiyar 
Khan has been convicted of the offence 
of perjury and has been sentenced to four 
years’ rigorous imprisonment, including 
three months’ solitary confinement, by 
the learned Sessions Judge of the Naini 
Tal District. Tho circumstances under 
which the appellant was tried and con¬ 
victed are somewhat unusual. Two 
men Azizullah and Kifayatullah were 
upon their trial in tho Court of Session 
at Pilibhit on a charge of attempted 
murder undor S. 307, I. P. C. Hadiyar 
Khan was called as a witness for tho 
defence to prove that Azizullah was 
actually dining with him at tho time 
tho offence is said to have been com¬ 
mitted. Tho trial of Azizullah and 
Kifayatullah concluded on 2nd August 
1918 at about 5 p. m. and the Judgo 
convicted them to ton years’ rigorous im¬ 
prisonment under S. 307. On that very 
same date, namely, 2nd August 1918, the 
Judge passed an order issuing notice to 
the defence witnesses to show cause why 
they should not he prosecuted for the 
offence of perjury. Then the learned 
Sessions Judge changed his mind at once 
in respect to the present appellant 
Hadiyar Khan. As a perusal of his judg¬ 
ment will show, his attention was called 
to the provisions of S. 477, Criminal 
P. C., and he there and then proceeded 
to try Hadiyar Khan, under the powers 
granted by that section, for the offence 
of perjury which ho charged against him. 
I havo examined the record of tho trial. 

Haidyar Khan nskod the Sessions 
Judge for time to enable him to appoint 
a lawyer and to consult him so as to 
enable him to put in his dofence. The 
Sessions Judgo declined to adjourn the 
case or to give him any furthor time 
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whereupon ITaliyar Khan refused to 
plead or to take any steps in his defence. 
As the Judge’s judgment shows, ho 
began the cise against Hadiyar Khan at 
5 o clock and Hadiyar Khan from the 
very beginning asked for a postpone¬ 
ment. Postponement was refused. He 
therefore refused to cross-examine. Ho 
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I used to make any attempt td detent! 
himself. He asked repeatedly to be 
allowed to obtain legal advice. The 
Judge declined to give him any further 
time and on the evidence taken in the 
presence of the accused he convicted him 
and sentenced him as mentioned above, 
lie remarks in his judgment: 


“Section 177 demands a prompt and speedy 
decision, which will bring home to the public 
generally the dangers a man runs iu giving 
false evidence. 1 am uot going to spoil the 
effect of S. 177 by weakly granting a postpone¬ 
ment, which would only mean that the accused 
would theu be able to produce another lot of 
false witnesses leading to nothing.*' 


Section 477 grants a power which is 
very seldom exercised. It gives th=> 
power to a Court of Session to charge a 
person for any offence referred to in 
S. 195 and committed before it. It 
further gives the Court of Session the 
power to commit for trial or admit to 
bail and to try the person for the charge it 
has framed, but the section nowhere lays 
it down that the trial is to be a sum- 
marv trial nor does the section any¬ 
where demand a decision which should 
ho more prompt and speedy than that 
of any ordinary trial. The very powers 
granted in that section to a Court of 
Session are so unusual that it seems 
to me it is thobounden duty of any Court 
exercising them to he at pains to give 
the accused a fair and impartial trial, 
in view of the fact that the Court has 
already had before it certain evidence 
upon which it may have already formed 
an opinion. I should have thought that 
a simple sense of justice would have 
shown to the Court below that Hadiyar 
Khan was entitled to appoint a pleader, 
to consult with him and to defend him¬ 
self just as any ordinary person in an 
ordinary criminal trial. The learned 
Sessions Judge has in haste made it im¬ 
possible for Hadiyar Khan to defend 
himself. He refused to grant postpone¬ 
ment, which he certainly ought to have 
granted whatever the result, and in my 
opinion in view of the expressions which 
he had already used in his judgment 


the cas e against Azizullah and 
Kifayatullah, it would have been fairer 
perhaps to have dealt with Hadiyar 
Khan in the same manner as that in 
which he had dealt which the remaining 
defence witnesses, that is, of taking 
action against them under S. 47G. It. 
is impossible to say that the * i 

Sessions Judgd had lict pdWef to try the- 
case. He certainly had the power to do'» 
so, but in the exercise of his jurisdiction 
he has, in my opinion, acted hastily and 
very irregularly and has not given the 
appellant a fair trial. In these circum¬ 
stances without expressing any opinion as 
to the appellant’s guilt I set aside the 
conviction and sentence. 

The case must be retried but it is ob¬ 
vious that it cannot bo retried in the 
same Court. It must be transferred to 
a calmer atmosphere so as to enable an 
impartial trial to be held. I therefore 
direct that the case he retried in the 
Court of the Sessions Judge of Bareilly 
instead of in the Court of the Sessions 
Judge of lvumaun. 

V.B./R.K. Retrial ordered. 
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PlGGOTT AND WALSH, JJ. 

Naimul Haq —Plaintiff—Appellant. 

v. 

Mohammad Subha null ah — Defen¬ 
dant—Respondent. 

First Appeal No. 93 of 1916, Decided 
on 5th Juno 191S, from an order of Sub- 
Judge, Gorakhpur. 

(a) Mussalman Wakf Validating Act, 
(1913)—Act is not retrospective. 

The Mussalmans Wakf Validating Act is not 
retrospective in its operation. LB 6 C 2] 

Where therefore before the passing of the Mus¬ 
salman Wakf Validating Act, a Mahomedan 
made a colourable dedication of his property, the 
charitable or religious purpose being so unsub¬ 
stantial as to give to the settlement merely a 
colour of piety, the real object of the settlor be¬ 
ing to create a family settlement iu perpetuity: 

Held: that the dedication was not valid and 

did not create a wakf. U* G ^ -1 

(b) Civil P. C. (1908), S. 92—S. 92 is man¬ 

datory and suit claiming any relief in S. 92 
must be brought in conformity with its pro¬ 
visions. .. . . . 

Section 9*2 is mandatory, and a suit claiming 
any of the reliefs specified therein must bo 
brought under, and in conformity with, its pro¬ 
visions or uot at all. If a plaintiff sets up a 
trust, “created for public purposes of a chari¬ 
table or religious nature,*’ and claims “as a per- 
>oxi having an interest in the trust" any of the 
reliefs specified iu S. 9*2, he must do so in ac¬ 
cordance with the terms of the section. , 
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Jugal Ahmad —for Appellant. 

Tej Bahadur Supra and S. M. Sulai- 


ma k —for Respondent. 

Piggott. J.—The plaintiff in this case 
is the daughter's son and the defendant 
the son’s son of one Maulvi Ilabihullali 
Khan who died on 3rd April 1891. The 
plaintiff’s case is that the said Maulvi 
had, in his life time, made a wakf, or de¬ 
dication for religious and charitable pur¬ 
poses. under the Mahommedan law of 
certain property specific! at the foot of 
the plaint; that the defendant is in 
possession of the said property as rnutia- 
wali, or trustee of the endowment, but 
is misconducting himself in various ways, 
and principally by wasting and alie¬ 
nating the endowed property and by refu¬ 
sing to make payments which he is 
bound to make under the terms of the 
endowment. The plaintiff claims to be 
interested in the trust as a beneficiary 
under the same, and to be entitled to 
maintain the suit independently cf the 
provisions of S. 92, Civil P. C. The 
reliefs sought are a declaration that the 
property specified at the foot of the plaint 
is “the wakf property,” the removal of 
the defendant from the post of muttawali, 
or managing trustee of the endowed pro¬ 
perty, and the appointment of a new 
muttawali, to bo selected by the Court in 
its discretion from amongst the persons 
entitled to be so appointed under the 
terms of the alleged deed of endowment. 
A list of these persons, including the 
plaintiff himself, is appended to the 
plaint; but none of the other persons in 
the list has been impleaded a 9 a party to 
the suit. In the defendant’s written 
statement as originally' filed the suit was 
resisted on a variety of grounds; but it 
was admitted that a valid endowment or 
wakf had been made by Maulvi Habibul- 
lah Khan of the property in suit. At 
a later stage tho defendant applied to the 
trial Court for permission to amend his 
pleadings in this respect, his case being 
that his admission above referred to had 
been made upon defective legal advice and 
amounted to nothing more than an erro¬ 
neous admission upon a point of law. Ho 
was allowed to file an amended pleading, 
in which he denied that Maulvi Habibul- 
lah Khan had over made a valid wakf of 
any property, and pleaded more particu¬ 
larly that, on no possible view of tho fact 3 
or the law, could it be held that there 
had ever been any dedication to religious 


or charitable purposes of the property 
specified in the lists (6) and (c) appended 
to the plaint. The case went to trial on 
issues framed upon the pleadings a3 thus 
amended and the plaintiff has no valid 
grounl for complaining of the exercise of 
a discretion undoubtedly inherent in tho 
trial Court. It may indeed be pointed 
out at once that it lias had to be conceded 
in argument before us that no wakf was 
ever made of the property specified in 
list (b). 

The Court below framed a number of 
issue, but has dismissed the plaintiff’s 
suit, in the main upon a finding that there 
was never any valid wakf, or dedication 
of any of the property in suit to religious 
or charitable purposes. Tbe memoran¬ 
dum of appeal to this Court is a prolix 
and argumentative document; but in sub¬ 
stance three points only are taken and 
have been argued before us. (a) It is 
contended that the defendant is estopped 
from denying that there has been a valid 
wakf of the property in suit. ( b) It is 
claimed that a valid wakf under Maho- 
tnedan law was created by three specified 
documents, admittedly executed by Maulvi 
Habibullah Khan; or-in the alternative 
by the first two of these documents: or 
again in the alternative by the third docu¬ 
ment, which is tho will of the said Habib¬ 
ullah Khan(c) It is pleaded that, even if the 
Court should repel the second ofthoabovo 
contentions, in view of the law as laid down 
by sundry authoritative decisions prior to 
the passing of the Mussalmans Wakf 
Validating Act (No. G of 1913), the said 
Act is retrospective in its effect and that 
the arrangement effected by the will of 
the deceased Maulvi Habibul-lah Khan 
amounts to a valid wakf under the pro¬ 
visions of this statute. On behalf of tho 
respondent each of the above propositions 
is denied, and it is also sought to sup¬ 
port tho decision of the Court below on 
a plea decided by that Court against the 
defendant, namely (d) that the suit as 
brought, for the reliefs specified in the 
plaint, is one which a person claiming an 
interest in the alleged trust could only 
maintain under the provisions of S. 92, 
Civil P. C., so that tho plaint ought to 
have been rejected as it stood, on the 
ground that it contravenes the'provisions 
of that section and was filed without the 
consent of tho proscribed authority. 
Strictly speaking, the questions raised in 
the pleadings (a) and (d) above set forth 
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are in their nature preliminary to the 
consideration of the appeal on its merits, 
as tike questions raised in pleadings (b) 
and (c) could not aviso if point (a) were 
decided in favour of the appellant or 
point (d) in favour of the respondent. The 
case has however been fully argued out 
before us; and I find it practically more 
convenient to proceed at once to the con¬ 
sideration of the main questions raised 
by the appeal. 

According to the plaint the wakf was 
created by a deed dated 30th January, 
1S^5, the other 2 deeds referred to in the 
plaintiff s pleadings being merely supple¬ 
mentary documents serving to supply 
omissions in, and to give directions 
required by, the actual deed of wakf. 
The plaintiff is no doubt entitled to ask 
that all three documents should be taken 
into consideration, and even that they 
should be read together in connexion 
with his contention that the defendant 
as muttawali has been acting in contra¬ 
vention of the conditions of the trust; but 
there are two questions which ho cannot 
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effect from the date of his death. With 
regard to the principles of law applica¬ 
ble to the consideration of the three 
main documents in this case wo were re¬ 
ferred to the usual standard authorities, 
by which the law on the subject was 
settled prior to the passing of Act No. G 
of 1913. I set them down hero for con¬ 
venience of reference. 

Mahomed Alisa null a Chowdhry v. 
Amarcliand Kundu (l), Rasamaya Dhur 
Chowdhuri v. Abul Fata Mahomed Ishak 
(2), Abul Fata Moliomed I shale v. Rasa, 
maya Dhur Chowdliri (3), Mu jib un- 
nissa v. Abdur Rahim (4), Muhammed 
Munawar Afi v. Razia Bibi (5) and 
Abdul Gafur v. Nizamuddin (6). 

Another case of considerable interest, 
which may also bo referred to in con¬ 
nexion with the question of the re¬ 
trospective effect of Act 6 of 1913, is that 
of Ramanadan Chettiar v. Vava Levvui 
Marakayar (7). So far as the case now 
before us is concerned, I do not think L 
can state the effect of these decisions 
better than hv quoting the words of a 


he allowed to confuse. IIis case in the 
Court below was that Maulvi Iiabibul- 
lah Khan created the wakf in question in 
his lifetime; ho never set up a testamen¬ 
tary wakf intendel to come into opera¬ 
tion at the death of the testator. Had ho 
done so, certain questions would have been 
raised as to which there has been no in¬ 
quiry in the Court below; it has not been 
ascertained what heirs Maulvi Habibul- 
lah Khan left him surviving at the mo¬ 
ment of his death, or whether the said 
heirs gave their consent to the wakf so 
as to make it binding in respect of more 
than one-third of the property of the 
testator. In the eye of the Mahmcdan 
law a wakf is a transfer of property 
whereby the transferor or wakf divests 
himself of the owership of the same in 
favour of the Almighty : there is con¬ 
sequently a very wide difference between 
setting up a transfer effected by Maulvi 
Habib-ul-lah Khanon 30th January 1885, 
and alleging a transfer by testamentary 
bequest, which took effect only on the 
death of the testator on 3rd April 1881. 
If the result of the case turned upon it, 
which I do not think it does, I should 
entertain grave doubts as to whether it 
was open to this Court, in appeal, to 
find that there had been no wakf by 
Maulvi Habib ul-lah Khan in his lifetime 
hut a valid testamentary wakf taking 


learned Judge of this Court in Mazhar 
Husain Khan v. Abdul Tladi Khan (8): 

“A valid waqf is created if the owner of the 
property, the subject of the waqf, divests him¬ 
self of it and appropriates it to charitable or ro-, 

ligious purposes.In order to constitute 

a valid waqf there must be a substantial dedica¬ 
tion of the property to religious or charitable 

uses at some time or other.There must 

be a substantial and not merely a colourable 
dedication of the property; the religious or 
charitable purpose should uot be so unsubstan¬ 
tial or illusorv as to give to the settlement inorcly 
a colour of piety, the real object being the ag-l 
grandisomont of tho family.” 

Judged by these tests, the "dedication” 
said to ho effected by the deed of 30th 
January 1885, will not hear examination 
for a moment. There is no substantial, 
and effective alienation of the property; 
the transaction is "illusory” in the plain¬ 
est sense of the word. Tho man who 
executed that document had no intention 
whatever of parting, in his own lifetime, 
with the effective ownorhsip of any pro¬ 
perty whatsoever. He makes a groat 
parade of piety, learning and lihorality, 
hut he is at the utmost pains to take 

(T)TlS00l 17 Cal. 498=17 I. A. 28 (P. C.). 

(21 118911 18 Cal. 399- 

(3) f18951 2*2 Cal. 019=2*2 I. A. 7G (P. C.). 

(4) 119011 23 All. 233=28 1. A. 15 (P. C.). 

(51 (19051 27 All. 320=32 I. A. 8G (P. C.). 

(G) f 18931 17 Bom. 1=19 I. A. 170 (P. C.). 

(7) \. I. R. 191G P. C. 8G= 10 Mad. 110=14 

All. 21=39 I. C. 235 (P. C.). 

(8) 119111 33 All. 400=9 I. C. 753. 
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away with one hand all that lie purports 
to give with the other. Ho specifies no ob¬ 
jects for the endowment, appoints him- 
sclflmuttawali for life, and quite explicitly 
covenants that 

“ I shall during my lifetime spend the profits 
of the property at my own discretion.’* 

This is bad enough; but what abso¬ 
lutely clinches the matter is that the 
pious executant reserves to himself ox- 
% elusive power to transfer” any of the 
property ostensibly dedicated. There is 
a vague suggestion that this will ouly be 
done "if I find that it causes loss in any 
way;” but the learned Maulvi is too 
careful of his own intorest to be satisfied 
even with this. He goes on to provide 
in express terms that he is to be at li¬ 
berty to exercise this power of alienation 
at bis own absolute discretion, “if for 
some other reason I find it advisable to 
do so.” Hero again he makes a half¬ 
hearted attempt to keep up the attitude 
of the pious donor by stipulating that he 
will “purchase another property in lieu 
of it and make it part of the property 
endowed;” but even this limitation of 
his authority irks him, and ho promptly 
adds that he may also, in the alternative, 
spend the consideration for some pious 
purposes,” of the piety of which ho is 
himself of course the sole judge A docu¬ 
ment so worded would not operate to trans¬ 
fer ownership in favour of any private 
individual, and why it should besupposed 
to do so in favour of the Almighty I can¬ 
not imagine. The document is a sham 
from first' to last; it creates no endow¬ 
ment and dedicates” no property to any 
purpose whatsoever. 

The position is in no way improved by 
the deed of 10th June 1889. By this 
time the Maulvi's scheme for a family 
settlement had been a good deal upset by 
the death of his only surviving son. The 
only possible successor he could think 
of to theofficeof muttawali which ho had 
reserved to himself under the first deed 
was the son of his other son, the present 
defendant, at that time a mere child. 
Ho accordingly supplements the deed of 
30th January 1885, by nominating this 
defendant to succeed him asmuttawali, by 
putting him under the guardianship of 
the present plaintiff and by laying down 
certain rules for his guidanoe. He is 
careful to reiterate the fact that he him¬ 
self retains full control over the property 
or his own lifetime, under no obligation 


to do anything but spend the money on 
“proper objects”; bub he refers to his 
will, which he was then engaged in draw¬ 
ing up, for a statement of the purposes 
on which the income of the endowed 
property is to be spent hereafter by the 
muttawali who shall succeedhim. Ilealso 
takes occasion to lay down directions 
as to what is to become of the 
property when “no descendant of mine, 
male or female, is left.” I am quite 
clear that, if no wakf was created by the 
deed of 1885, nono came into existence 
with the execution of this document on 
10th June 18S9. 

There remains for consideration the 
will of Maulvi Hahib-ul-lah Khan, a por¬ 
tentous document tilling twenty-eight 
printed pages of our record commenced 
by him on 1st June 1889, and finally ex¬ 
ecuted on 29th October 1889. The docu¬ 
ment requires to be considered as a whole. 
It does undoubtedly make provision for 
purposes which may fairly be classified 
as religious or charitable but in its essence 
it is a family settlement in perpetuity. 
The mind of the testator is glaringly ap¬ 
parent from the very outset. He is going 
to provide for his lineal descendants, in 
the male and female lino for ever; so long 
as one of them is left he is careful to tie 
up the property against all possibility 
of waste on their part and to keep it but 
of the reach of their creditors. What is 
more he is going to provide thorn with a 
steadily increasing property. The present 
income of the estate which \\q thus “dedi¬ 
cates” to their advancement he estimates 
at Rs. 20,000 per annum, adding that 
with'good management he believes that 
this ‘can be much increased.” He limits 
the future muttawali rigidly to a certain 
scale of expenditure; ho reckons that 
after the muttawali has drawn his own 
comfortable remuneration, paid all the 
proscribed allowances to other members 
of the family, met all the household ex¬ 
penses and all the payments on account of 
charities or religious observances which 
he has laid down, “the expenses cannot 
exceed Rs. 10,000 or Rs. 11,000.” The 
handsome (and of course steadily increas¬ 
ing) surplus is to be regularly invested by 
the muttawali for tht) benefit of the endow¬ 
ment. 

The ingenious old gentleman has even 
hit upon a plan for stimulating the ener¬ 
gies of future rauttawalis in the matter. 
Whatever properties they acquire out of 



0 Allahabad Naimcl Hag v. Md. Scbhasullah (Piggott, J.) 1918 


i!io annual surplus they may keep one- 
fourth of the income of the same to them¬ 
selves, adding it to the prescribed remu¬ 
neration for their services. The remain¬ 
ing three-fourths however of the income 
of the newly acquired properties must go 
to swell the endowment by an ever in¬ 
creasing series of fresh investments. In 
lact if Maulvi Habib.ul-lah Khan can 
contrive it, this monstrous estate is to go 
on growing indefinitely, snowball fashion, 
the prescribed expenditure on religious 
and charitable objects bearing an ever- 
decreasing proportion to the total income 
and the available surplus for re-invest¬ 
ment increasing year by year, and the 
process is to continue so long as any des¬ 
cendant of the testator, in the male or 
female lino, survives. The possible con¬ 
tingency that the number of his lineal 
descendants might increase until no ade¬ 
quate provision remained for their main¬ 
tenance in the “compulsory” and “op¬ 
tional” expenses prescribed by the will 
does not seem to have been fairly faced 
by the testator. The one person who 
would be increasingly well off is the 
muttawali for the time being, with hjs 
remuneration of 25 per cent, of the income 
of the newly-acquired properties. The 
object of the entire scheme is to create a 
perpetuity of the most poisonous kind, 
under which the endowment is tocontinuo 
growing like somo unwholesome excres¬ 
cence on the body politic, for the benefit 
of no one in particular except the mutta¬ 
wali for the time being, but for the 
honour and glory of the testator and of his 
family, from amongst whose members 
the muttawali is always to bo chosen. 

In the argument before us the parties 
were divided as to whether the total pro¬ 
vision made for oxpenditure on objects 
which could by any stretch of language 
be described as “religious, pious or chari¬ 
table” amounted to Rs. 1.473 or to 
Rs. 2,074 per annum. The truth pro¬ 
bably lies between the two extremes; but 
the plaintiff has made up his total by 
including all the life annuities granted to 
old servants of the testator, such as any 
gentleman of position might reasonably 
and properly desire to make by his will. 

I should not be disposed to accept a 
terminable life annuity of this sort as 
representing expenditure on a“charifcable” 
object in the sense in which the word is 
used even in the Wakf Validating Act of 
1913. Many of the other items of ex¬ 


penditure claimed by the plaintiff as of a 

religious” or “charitable nature amount 
to no more than the incurring of such ex¬ 
penses as any Mahomedan gentleman 
of position would expect to meet in con¬ 
nexion with the recurring festivals and 
observances of his religion. The one 
really substantial item is the annual ex¬ 
penditure on the upkeep of an Arabic 
school ; and I note that one of the con¬ 
troverted points in the Court below was 
whether this school had not been com¬ 
pulsorily closed for want of pupils. In 
any case it seems clear to mo that the 
expenditure prescribed in the will for 
purposes of a religious aud charitable 
nature was less than 10 per cent, of the 
testator’s estimate of the income of the 
endowed property, and that this per¬ 
centage would necessarily be a continu¬ 
ally decreasing one if the terms of the 
will were carried out. Wo were told in 
argument that this is just the kind of 
family settlement which we may expect 
under Act G of 1913. I trust that the 
common sense of the Mahomedan com¬ 
munity will protect them from the crea¬ 
tion of many wakfs such as that purport¬ 
ing to be embodied in the document now 
in question ; if not, I can only say that 
the statute will prove as injurious to 
the three interests of that community as 
to those of the country at largo. 

In any case I feel no hesitation in hold-, 
ing that the will of Maulvi Habibullah 
Khan, considered apart from the provi¬ 
sions of Act G of 1913, does not con¬ 
stitute a valid wakf. The dedication 
of property to religious or charitable 
purposes is “ unsubstantial and illusory ” 
The real object of the testator is fully 
apparent from the terms of the document 
itself ; it is “ under a colour of piety ” 
to effect “ the aggrandisement of bis 
family. ” I think that even this object 
is clumisiiy and somewhat ineffectively 
carried out, unless the expression above 
quoted bo enlarged so as to read, the 
aggrandisement of the family name, 7 
but the question of the testator’s object 
requires to be considered apart from the 
question of the effectiveness of the 
methods by which ho pursued it. 

The evidence as to the subsequent con¬ 
duct of the parties does not seem to mo 
to carry the case much further. When 
Maulvi Habib-ul-lah Khan died the de¬ 
fendant was still a boy, apparently only 
about ton years of age. The plaintiff 
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accordingly took possession of the pro¬ 
perty believed to be included in the wakf 
as guardian on behalf of the minor de¬ 
fendant, treating the latter as having 
succeeded to the rautfcawaliship. This 
record does not show what heirs of 
Habib-ul-lah Khan were in existence 
whose interests were adversely affected 
'by this arrangement, what was the extent 
of that gentleman’s property which he 
did not purport to include in the family 
settlement made by his will, or what was 
dene about this other property. So far 
as the evidence in this case goes, it would 
seem that the properties specified in 
list (I)) appendod to the plaint, which had 
devolved on Maulvi Habib-ul-lah Khan 
subsequently to the month of October 
1889, were treated on the same footing 
as the rest of the alleged trust property 
though it has had to be conceded in this 
Court that these properties were never 
made the subjoefe-mattar of any wakf. 

Under the terms of the will the plain¬ 
tiffs guardianship was to continue until 
the defendant attained the age of 21 ; bub 
the parties took it on themselves to 
terminate the arrangement about a year 
earlier by a deed of 31st July 1901. It 
is worth noticing thab under the plain¬ 
tiff s management the endowed property 
had been increased in ten years by ac¬ 
quisitions bringing in an additional in¬ 
come of Rs. 5,000 a year. Under the 
terras of the will the plaintiff was en- 
titled to one-fourth of this income ; but 
he bargained with the defendant for the 
transfer to himself in proprietary right 
of certain landed property taken from 
out of the new acquisitions. He accepted 
this transfer in lieu of one-fourth of the 
income of the newly-acquired properties 
and of another allowance to which he 
was entitled under the will. In this 
•transaction both parties seem to have 
arrogated to themselves a freedom in the 
•matter of dealing with the endowed pro¬ 
perties nob strictly consistent with the 

w a waqf \ y efc th *y Profess in 
S f ra t0rr £ 8 fco bo acfci °g under the dis¬ 
positions effected by the will on their 

common grandfather. lean see nothing 
in the conduct of the defendant in this 
.connexion by which he can be said to 
.to have caused the plaintiff to alter his 
'position to the disadvantage of the 

18 fcherofore nothing to sup¬ 
port the plea of estoppel. The defendant 
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did no doubt enter into the possession of 
the property ostensibly as inuttawali of a 
wakf; but neither can it be said that he 
at any time made any representation to 
the plaintiff on the subject in conse¬ 
quence of which tho latter changed his 
position to his own disadvantage, nor has 
either party consistent!y dealt with the 
property in suit as hold under the alleged 
trust. The plaintiff had to admit that 
during his period of management he had 
incurred expenses (for instance Rs. 10,000 
on the wedding of tho defendant) not 
warranted by the torms of their grand¬ 
father's will, and the defendant has been 
raising money by hypothecation of por¬ 
tions of the property in suit in a manner 
very difficult to reconcile with any honest 
belief on his part that it had been made 
the subject of a valid wakf. It has been 
proved moreover that tho largest loan 
thus raised was arranged with the help of 
the plaintiff, who signed the mortgage- 
deed as an attesting witness. On tho first 
two points set down for determination 
my findings are that there is no estoppel 
against tho defendant, and that no valid 
wakf was created by any of the deeds 
executed by Maulvi Habibullah Khan, 
whether considered singly or in combi¬ 
nation. 

I am also satisfied thab no wakf came 
into existence with the passing of Act 
6 of 1913 in consequence of any re¬ 
trospective action on tho part of that 
statute. I have already pointed out that 
a wakf under tho Mahotncdan law in- 
volvos a transfer of the ownership of the 
property which is made the subject-mat¬ 
ter of tho same; if tho legislature inten¬ 
ded to give validity as transfers of pro¬ 
perty to an unascertained number of past 
transactions which had no such effect at 
the time when they were exeouted, I 
should have expected it to do so in very 
clear terms and subject to various condi¬ 
tions and precautions. The utmost that 
can be said about the terms of the Aot as 
parsed is that they involve some ambi¬ 
guity; and I find no provision made for 
the rights of bona fide transferees for 
value and no period laid down wkfchin 
which the documents said to bo thus 
validated must be propounded or claims 

f a T P r ! f ° rred - Id examining 
the statute itself I Snd nothing decisive 

on tho point in tho wording of the pre- 
amble, or in the fact that thero is no 
express provision as to the date from 
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which the act is to come into force. On 
the other hand the governing words seem 
to he found at the commencement of 

d It shall be lawful”—and these on 
the face of them imply a power to bo 
exercised in future from the date of the 
passing of the Act, and repel the sugges¬ 
tion of retrospective action. A difficulty 
has been raised regarding the expression 
‘ shall bo deemed to be invalid” in S. 4; 
but the Court below is certainly right in 
saying that this entire section is con¬ 
trolled by the opening words, no such 
wakf.” It would be unfortunate if the 
Courts were driven to tho conclusion 
that this one section of this short Act is 
retrospective, while tho rest of the Act 
is not. I think this contingency can be 
avoided by interpreting tho words “no 
such wakf” in S. 4 as equivalent to "no 
wakf here if tor create! under the provi¬ 
sions of S. 3.” I do not say that tliis is 
the only interpretation of which the 
words are capable; but it seems to mo a 
possible and a fairly reasonable one, and 
and it inake3 sense of the Act as a whole. 

Such authority as has hitherto come in¬ 
to existence on the point is wholly against 
tlie appellant. The question ha3 been 
touched upon in argument before the Privy 
Council in tho last of tho cases on the list 
given in an earlier part of this judg¬ 
ment (44 /. A. p. 21): Humanandan 
Chettiar v. Vava Levvai Marakayar (7). 
It wa3 the respondent in that appeal who 
stool to win if Act 0 of 1913 has 
retrospective elToct and counsel for tho 
appellant repudiated this contention in 
advance. As it happened, tho respondent 
had won a Vase independently of the Vali¬ 
dating Act, so the point was not pressed; 
hut tho words used by their Lordships in 
disposing of tho appeal do not suggest to 
my mind that they would have looked 
favourably on tho suggestion that the 
Act operated so as to validate past trans¬ 
actions. In the following cases tho point 
has been considered and opinions have 
been ox pressed against the retrospective 
action of the statute; liahimunnissa 
Bibi v Sheik Manik Jan (9), Muham¬ 
mad Buksh Majumdar v. Ajrnon Raja 

(10) and Ami rbibi v. A zizabibi (11). In no 
one of those cases lias tho particular 
di fficulty been dealt with which has been 

(9) 119151 27 I. C. 96. 

(10; 119161 43 Cal. 153=32 I. C. 701. 

(11) A. I. K. 1911 Bom. 109 = 20 I. C. 90*3=39 
Born. 503. 
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pressed upon us with regard to tho word¬ 
ing of S. 4 of the Act; anl in the second 
case the opinion expressed on the point 
now in issue is of tho nature of an obiter 
dictum. At any rate no High Court has 
yet ventured to interpret the act in the 
sense desired by the present appellant. 

There remains only the contention 
raise! by the respondent as to the bear¬ 
ing on this suit of S. 92, Civil P. C., and 
this it is not necessary for mo to deter¬ 
mine now in order to dispose of the ap¬ 
peal. I desire however to say a few 
words on tho point. Some of tHe argu¬ 
ments addressed to us on behalf of the ap¬ 
pellant overlooked the fact that there has 
been a substantial change in tho law 
since tho passing of the present Cede of 
Civil Procedure, Act 5 of 1908. Under 
the correspon ling S. 539 of the former 
Code there was a cortain conflict of autho¬ 
rity on the question whether the section 
had any restrictive elTect in respect of 
any right of suit which might exist in¬ 
dependent Iv of its provisions. Tho addi¬ 
tion of Cl. (2), S. 92. Act 5 of 1908 
makes it clear that tho section is man¬ 
datory. A suit claiming any of tho re¬ 
liefs spocifiod must ho brought under and 
in conformity with its provisions, or not 
at all. If tho plaintiff sots up a trust 
'‘created for public purposes of a charit¬ 
able or roligious nature,” and claims “as 
a person hiving an interest in the trust" 
any of tho roliofs specified in tho sectiou 
he must do so in accordance with its 
terms. One of the objocts of the section 
is that tho jurisdiction of our Courts shall 
not bo invoked to control and supervise 
tho administration of public trusts, un¬ 
less and until a responsible officer of 
Government has satisfied himself that 
the matter is one which calls for inter¬ 
ference in tho public interests. In tho 
present suit the main reliefs sought are 
those specified in Cls. (a) and (b), S. 92 (1) 
Civil P. C,; tho additional roliof sought 
by way of declaration is probably not 
maintainable at all without a prayer for 
consequential relief and is in any case 
tho same relief in substance as is speci¬ 
fied in Cl. (c), besides being included in 
Cl. (h) of the same subsection. The pre¬ 
sent plaintiff therefore could only get 
round tho prohibition laid down in 
S. 92 (2) aforesaid by contending that tho 
religious and charitable purposes of the 
wakf which ho desires to set up are not 
public purposes” within the meaning of 
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the section. An ultimate dedication of 
property for the benefit of the poor would 
1 take it, certainly be a “public” pur¬ 
pose. Under the Mussalman Wakf Vali¬ 
dating Act (G of 1913) the Maliome- 
dan community has obtained legislative 
recognition of the claim that under the 
religious law binding upon a member of 
that community, he is entitled to settle 
property in perpetuity on his “family, 
children or descondants,” provided ouly 
he keeps up at least the pretence that 
some purpose of a “public” naturo is 
served by the endowment. I can only 
ask whether Mahomedan lawyers gene¬ 
rally would be prepared, now that Act 
G of 1913 is on the statute hook to 
turn round and say that in a “family 
wakf' under the said Act the ultimate 
dedication of the property to public pur¬ 
poses is after all such a mere pretence 
that trusts or endowments of this nature 
are nob subject to the provisions of S. 92, 
Civil P. C. 

Having said this much, I think it fair 
to add with reference to.the facts of this 
particular case, that I am far from hold¬ 
ing that a suit by the present plaintiff to 
recover the arrears of the allowance 
reserved to him under his grandfather's 
will, and not bargained away by him in 
the deed of 31st July 1901, would not be 
maintainable. On the facts at present 
beforo us I think the defendant would 
find it hard to resist such a suit. If ho 
has taken this property, or any of it, un¬ 
der the terms of his grandfather’s will, 
he would seem to have taken it subject 
to a trust in favour of various persons 
including the present plaintiff and the 
liability could be enforced upon a suit 
properly framed. The present suit has 
in my opinion been rightly dismissed by 
one learned Subordinate Judge, and I 
would dismiss this appeal with costs, 
moludmg fees on the higher scale. 

Walsh, J. I entirely agree. I very 
much doubt whether the plaintiff could 
havo maintained this suit in its present 

J? ri ? VL any 0aS °’ bufc fche main contention 
cnat there was any genuine religious 
dedication at all has completely broken 

in the wfu kb ° re are private towts 

in the wi!l the breach of whioh might 

form the gr ° u n d ,° r a claim for relief. 

iaLJ jL’ 6 ' DOb fc '\ e Plaintiff ' s ««« 

onernfl the ?\T w ° do the retrospective 

Se f't 0t ° f 1913 ^oes not 

r,Se for decision, but after hearing the 
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point fully argued I agree with my bro¬ 
ther’s opinion about it. 

V.H./R K. Appeal dismissed. 
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Richards. C. J. and Tudball, J. 

-V ah mud Ali —Defendant—Applicant. 

v. 

Tamizunnissa Dili —Plaintiff—Oppo¬ 
site Party. 

Civil Revn. No. 21 of 1918, Decided 
on 30tli July 191b. 

Provincial Smoll Cause Courts Act (1887), 
Art. 41 — Debt paid off by one of several 
heirs of deceased Mahomedan — Suit to re¬ 
cover shore from coheirs is cognizable by 
Court of Small Causes. 

Where one o l several heirs 6f a deceased 
Mahomedan pays oil a debt due by the de¬ 
ceased and then sues his coheirs to recover their 
share of the debt, the suit is cognizable by a 
Court of Small Causes aud is not excluded from 
its cognizance by Art 41 of tbc Act. [P 11 C 1] 

S. M. Sulaiman —for Applicant. 

S. M. Y. Hasan and S. A. Haidar — 
for Opposite Party. 

Order of Reference 

Abdul Raoof, J. —This application 
for revision arises out of a suit brought 
by Mt. Tamizunnissa against the defen¬ 
dant Mahmud Ali for a certain sum of 
money. The case as stated by the plain¬ 
tiff in the plaint was this : One Mahbub 
All died leaving as his heirs Mahbub Ali 
and Yakub Ali, brothers, Mt. Rasulun- 
nissn, a sister, and Mt. Tammizunnissa, a 
daughter. On his death he left certain 
property which was inherited by these 
heirs according to their shares under the 
Mahomedan law. At the time of his 
death he was indebted, and among 
the creditors there was one Ja 9 Ram 
who held two pro-notes executed by 
Mahbub Ali. The plaintiff states that 
her share under the Mahomodan law 
in the property left by the ancestor was- 
Eve sehams The share of Mahmud Ali 
and Yakub Ali, the brothers of Mahbub 
AU, was two sehams each, aud that of 
Mt. Rasulunnissa, one seham. The 
Plaintiff further states that she paid off 
the debt due to Jas Ram by executing a 
bond in favour of the sons of Jas Ram 

stVedTi ?,° f - the 1,laiut the Plaintiff 

stated that havmg purehased the shares 

the n f 1 e d , “V Ea3ulu ^issa in 
the property left by Mahbub Ali she be 

came the owner of eight sehams' and the 

defendant Mahmud Ali owned two 

sehams out of the entire property of 10 

sehams. It is further stated that the 
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* . ■ _ • . ^ r ' * i r - • 

. z . n: Mmmni All wi? therefore 
lial A pay :he debts due fro m Ma ub 
Ai: :: the extent of - 10: hs, and :: w is 
to recover t s 2 10:hs f the de t paid 
c:: by the plaintiff :o the son? of Jas 
Kam that : his suit is £led. The suit 

*V iri*.J *na ( Tr ' 'a 

' • - - - -'. -i • — - -- V-J J. - w i lu. Vu-t-C 

of Small Causes at Bulandshahr. One 
o: the pleas raised in defence by the de¬ 
fer. dun: was that the suit was not eegni- 
zahie by a Small Cause Court. The de¬ 
fendant relied upon Art. 4l. 5eh. -2, Pro¬ 
vincial Smali Cause Courts Art. The 
Court of hrs: instance, relying upon the 
ruling in the case of B sh zr. La' r.Rzn 
Lai 1). disallowed the plea and decided 
the suit * o n erits an l gave a 

1 scree in nr of the i lii tiff. The 
1 reset:: : . cation i r revis a has 1 een 

fled against the decree cf the Judge ci 
the Small Cause Court. The decree of 
the Court below is giver, in these terms : 

“ J'lz plaintiffs claim fer Rs. 101 -S-h the 
an:n:; in claim, mi Rs. 32-14-0. c:?:s :: suit, 
c-e de.reei against she estate cf Mahfcub Ali 
Khan. “Lie- ;= in the rossessitn cf the d«:en- 
dart. ’ 


In the rrs: ground of revision, the de¬ 
fendant-applicant repeats his ground cf 
objection as to the jurisdiction cf the 
Judge of the Small Cause Court, and in 
the seconl ground he raises the i lea that 
as the plaintiff in her o-vn plaint asks 
for a decree against the assets of Mahlub 
Ali. the suit was not cognizable by the 
Court of Small Causes. The case has 
been argued before me at some length on 
behalf of both the parties and a number 
of rulings have teen cited by the counsel 
on either side, to which I will refer later 
on. Dr. Sulaiman who appears for the 
applicant argues that upon the plaint 
ffled by the plaintiff, it is clear that she 
based her claim upon the ground that the 
p.-.rties were sharers in a joint property 
which had come to the heirs of Mahbnb 
Ali as his assets and that therefore they 
were all liable to pay the debts of Mah- 
bufc Ali proportionately according to their 
shares in the assets left by him. That 
being the nature of the suit, he argues 
that the suit was a snit for contribution 
by a sharer in joint property in respect of 
payment made by him of money due from 
a cosharer. On the other h.3nd Mr. Yusuf 
Hasar. has argued that in order to make 
the article applicable.it ought to be made 
clear that the payment ir. respect oi 
w hich c ontribution was claimed, was 
(1) Ll>oT; 4 A. L. J. 5*3. 


made cn account of the join: property. 
He also argues that the present suit can 
hardly be called a suit for contribution, 
lie says the deb: cue to Jas Bam was 
not a deb: for which the parties may be 
said to be jointly responsible. 

It was not a debt dneupon a joint bond 
cr under a joint decree, but it was a debt 
due against each of the heirs of Mahbub 
Ali separately cn account cf his share of 
liability attaching to him cn account of 
having inherited assets from the common 
ancestor. It is difficult to decide what 
Art. 4 1 contemplates by the words “a suit 
for contribution by a sharer in joint pro¬ 
perty. The cases which have been re¬ 
lied upon either side have no direct bear¬ 
ing cn the facts of the present case. 
Mr. Yusuf Hasan has relied upon the case 
rt 1 is £ iran v. Bam Baran 2 
which was a case cf join: judgment- 
debtors ; or.e of the judgment-debtors 
having paid off the money due cn the 
joint decree sued the ethers for contribu¬ 
tion. He has relied upon the case re¬ 
ported as Bcshan Lai v. Bam La: 1). 
That was also a case cf a joint decree. 
He has also relied upon the case reported 
as Bkairon v. Bam baran (2J. That also 
was a case of a joint decree against co¬ 
judgment-debtors. On the other side 
Dr. Sulaiman has relied upon the cases 
reported as Fatima Bibi v. Hamida Biii 
(3), B'ldtco Singh v. Banco Mahton (4), 
Satya Bhutan Bandopadhyaya v. 
Krishr.aia.'i Bundopadhyaya (6) and 
Raj am Kanta Ghost v. Rama Xath Boy 
(6). In the case reported as Satya bhu - 
shan Bandopadhyaya v. Krishnakali 
Bandopadhyaya (5) the plaintiff came on 
the allegation that he was not liable to 
make any payment at all, but that he had 
made a payment for the benefit of the 
defendant. 

It was held in that case that the suit 
could not be sail to be one for contribu¬ 
tion a: all, and therefore could not come 
under Art. 41. In Bhatoo Singh v. Banco 
Mahton (4) the facts were quite different 
from those of the present case and the 
rule there laid down was rather too 
broad. In the case reported as Fatima 
Bibi v. Eamida Bibi (3) the payment 
there maie w as cert ainly on account of 

(•21 .R j 23 All. 292.2 

(3) A. I. R- 1915 All. 115=2$ I. C. 55.. 

(4) l$96l *23 Cal. 159. 

,51 a. L R- 1915 CaL 275=24 L C. 259. 

(5) A I- R 1915 Cal. 310=-7 I. C. 50. 
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the property jointly held by the parties. 
Joint tenants holding land jointly under 
a zamindar were held jointly responsible 
for payment of rent, although they had 
by private arrangement divided the plots 
for their separate cultivation and one of 
the tenants had been made to pay the 
rent for the entire holding. When he 
sued for contribution, it was held that 
the suit came strictly within Art. 41 and 
it was excepted from the cognizance cf 
the Court of Small Causes also. As I 
have stated above, noue of the cases re¬ 
lied upon by the parties have a direct 
bearing on the facts of this case. The 
point raised is of some importance and I 
think it will be better if it is decided by 
a larger Bench. I therefore refer this 
case to a Bench of two Judges. 

Judgment. —The main point raised as 
a ground for revision is that the suit was 
one which was not cognizable by the 
Small Cause Court. It is contended that 
it is excluded by Art. 41 to the schedule 
to the Small Cause Courts Act. We are 
satisfied that the suit brought by the 
plaintiff was not of the nature specified 
in Art. 41 of the Act. We see no suffi¬ 
cient reason to interfere with the decree 
of the Small Cause Court in any other 
.matter raisod by the memorandum of 
appeal. Wo roject the application and 
make no order as to costs. 

V.B./r.k. Application dismissed. 
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Abdul Raoof, J. 

Makhan Lal Parsoltam Dass —Defen¬ 
dant—Applicant. 


Chunni Lal Brij Lal— Plaintiff—0 
posite Party. 

C h li Revn - No ' 114 of 1918 ’ Decide 
on 23rd July 1918, from order of Sc 
O. O. Judge, Agra. 

«; 9 c; 0vi A ci< ! 1Smal1 Cau,e Court* Act (1887 
m 2 . . cl V. on question of juriidiction 

Wo revision he*. 

A suit for compensation for breach of contra 
having been brought in the Court of Smn 

n P r ? Umin »ry objection w 
raised that the allegod broach having take 

tho Court at Agra had i 

the merits nor had it been "disposed of with 
Abe meaning of S. 25. 1 °,p ^ q 

Damodar Das—lor Applicant. 
Narain Prasad Asthana— f or Opposi 


Judgment. —A preliminary objection 
is raised on behalf of the opposite party 
to the hearing of this application. The 
facts of the case are these: The plain¬ 
tiff brought a suit in tho Court of Small 
Causes at Agra, claiming compensation 
for an alleged breach of contract by tho 
defendant. The suit was coo teste.1 by 
defendant on two grounds, namely, (l) 
that the suit was not cognizable by 
the Small Cause Court at Agra as the 
alleged breach of contract had taken place 
at Allahabad : (2) that thero was no 
breach on tho part of the defendant and 
that the suit was not maintainable against 
him. As regards the first point the 
learned Judge of tho Court below took 
evidence and camo to the conclusion that 
the suit was rightly institute! in the 
Court of Small Causes at Agra. It ap¬ 
pears that the parties had requested the 
Court to’decide the first point at that 
stage before taking up the question raised 
on the second plea in defence.. The de¬ 
fendant has filed this application for re¬ 
vision against tho decision of tho Court 
below on the question of jurisdiction. 
Mr. Narain Prasad argues that under 
S. 25, Provincial Small Causes Courts 
Act, in order to entitle a party to come 
up in revision it is necessary that tho 
caso must have been decided by tho 
below. That sectiou runs thus; 

"The ITigh Court, for the purpose of satisfyiug 
itself that a decree or order made iu any caso 
decided by a Court of Small Causes was accord¬ 
ing to law, may call for the case and pass such 
order with respect thereto as it thinks fit." 

The learned vakil who appears for the 
applicant replies that there has been a 
decision in the case by the Court below 
within tho meaning of S. 25, and ho re¬ 
lies upon two cases, namely, Ramana - 
than Chetty v. Maruthappa Kone (1) 
and Umesh Chandra v. Rakhal Chandra 
U;. The particulars of the latter caso 
are clearly distinguishable from tho faots 
of the present case. In that case wlfRt 
happened was that in a suit filed in a 
Court of Small Causes a question of title 
arose on the allegation contained in fch 
plaint and the Court was of opinion wit. 
reference to the provisions of S. 23 Ac 
9 of 1887 that the suit should bo trie 
by a civil Court on the regular side T1 
plaint was therefore returned for piese 
tation to a regular civil Court. It w ua 
against the order returning the plaint 

$ uonf'm 5 o W s “. i - 495=25 L “■*“■ A 
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under S. 23 of the aforesaid Act that a 
revision was applied for and it was argued 
by the opposite party that as the case 
had not been decided on the merits, the 
High Court had no power under S. 25 
of the Act to revise the order. It was 
held by the Calcutta High Court that it 
was not contemplated by the word ‘de¬ 
cider’ that tho case should have been 
decided on the merits. The learned 
Judges observed in their judgment as 
follows: 

“We are not prepared as at present advised to 
put this narrow construction upon the terms of 
8. 25 nor to adopt the view suggested by the 
learned vakil, for the opposite party, that the 
term “decided” in S. 25 means to adjudicate 
finally on the merits. Besides in so far as the 
Small Cause Court is concerned thccaso has beeu 
decided.'* 

In the case of Uamanathan Chetty v. 
Maruthappa Kone (1), the learned Judge 
who decided the case observed: 

“Mr. Scsbagiri Sbastri raises a preliminary 
objection before me that this petition docs not 
lie under S. 25. Small Causes Courts Act. because 
there is in "case decided” by tho Subordinate 
Judgo sitting on the Small Cause side, and he 
quoted Subil Him Dutt v. Jajadanand* Ma¬ 
in, nd ir (3) for the position that unless there has 
been a decision on the merits S. 25 has no ap¬ 
plication. With all respect I am unable to fol¬ 
low this decision. The word "decided” in S. 25 
means “disposed of.” It does not mean that 
there must be a decision upon the merits.“ 

In the present instance the case has 
neither been decided on the merits nor 
has it been disposed of in any other 
manner. It is still on the file of the 
Court awaiting decision. Merely a pre¬ 
liminary issue as to jurisdiction has been 
decided and the application for revision 
is made against this decision of the pre¬ 
liminary issue. None of tho cases cited 
are therefore applicable. The prelimi¬ 
nary objection must prevail and tho ap¬ 
plication must be rejected. Over and 
above this, having regard to tho circum¬ 
stances of this case, I do not think 
that this is a proper case for revision. 
I accordingly dismiss tho application 
with costs. The stay order is hereby 
discharged. The record of tho case will 
be sent back to the Court below. 

V.B. K.K. Application dismissed . 

(:}) 11909] 1 L C. 288. 
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Richards, C. J. and Tudball, J. 

Manna Singli —Plaintiff—Appellant. 

v. 

Ausan Singh and others —Defendants 
—Respondents. 

First Appeal No. 50 of 191S, Decided 
on 30th July 1918, from an order of 
Small Cause Court Judge. Cawnpore. 

# Specific Relief Act (1877), S. 9—Decree 
for possession of land and crops—Crops cut 
and removed by defendant before execution 
—Suit for value of crops is maintainable. 

Plaintiff obtained a decree under S. 9, for the 
possession of a piece of land and the crops grow¬ 
ing thereon, but before the decree could be exe¬ 
cuted the defendant cut and removed the crops. 
Thereupon the plaintiff brought a suit to re¬ 
cover the value of the crofs: 

Held: that the defendant could not by cutting 
and removing the crops annul tho effect of the 
possessory decree, and that therefore the plaintiff 
was entitled to the value of tho crops, although 
the question of title had not beeu decided in the 
provious suit. IP 12 C 2] 

Peary Lai Banerji —for Appellant. 

Narayan Prasad Asthana —for Res¬ 
pondents. 

Judgment. —This and the connected 
appeal arise under the following circum¬ 
stances: The plaintiff brought a suit 
against the defendants, alleging that he 
was in separate possession of certain land 
situate in a mahal in which both he and 
tho dolendants were cosharers; that there 
was a crop growing on this land which 
belonged to him and that ho had been dis¬ 
possessed by tho defendants, lie claimed 
possession of tho land with the crops 
growing. 11 is suit was under S. 9, Speci¬ 
fic Relief Act. The Court finding that 
tho plaintiff was in possession, granted 
him a decree under that section granting 
him possession of both tho crops and 
land. Before the decree could he execu¬ 
ted, defendants took possession of the 
crops and cut and removed them. There¬ 
upon the plaintiff brought the suit out 
of which this and the connected appeal 
arise. In this ho claimed that ho was 
entitled to damages for the crops. It 
seems to us to make no difterence whe¬ 
ther ho called it damages or asked for 
tho price of the crops which had been 
taken and removed, as ho alleged. Tho 
Court of first instance granted the plain¬ 
tiff a decree, giving him Rs. 390 instead 
of Rs. 700 odd which he claimed. The 
first Court was of opinion that it could 
not go behind tho possessory decree given 
in the previous litigation, and this ap¬ 
plied both to the crops and the land. 
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Both parties appealed; the plaintiff cou- 
t on del that he should have got the 
amount claimed in respect of the crops, 
and the defendant that he should not get 
a decree at all and raising, inter alia, the 
question of title to the land. The lower 
appellate Court remanded the case to the 
Court of first instance, baing of opiuion 
that the defendant was entitled to have 
jt he question of title tried. We think 
jbhat this view was entirely wrong. We 
are clearly of opinion that the defendants 
(could not by cutting and removing the 
crops annul the effect of the possessory 
■decree. If the defendants are entitled 
to the land, they should assert that right 
'by proper legal proceedings. It appears 
jthat some of the defendants actually did 
,so but did not press their claim. The 
iplaintiff sooner than prolong the litigation 
is ready to waive his right to have his 
appeal against the amount decreed him 
disposed of by the Court below. We have 
road from the judgment of the Court of first 
instance the manner in which it arrived 
at the conclusion as to the value of the 
crops and we are inclined to think that 
the first Court took a very moderate view 
of the amount to which the plaintiff* was 
entitled. We allow the appeal, set aside 
the order of the Court below and restore 
the decree of the Court of first instance 
with costs in all Courts. 

V.B. 'r.K. Appeal allowed. 


Xchal Chand —for Appellant. 

Rail a* Rath Katju—l or Respondent. 

Judgment.—This appeal arises under 
the following circumstances: The plain¬ 
tiff in a pre-emption suit obtained a de¬ 
cree for pre-emption on 11th October 
1915. By this decree ho was directed to 
lodge in Court the pre-emption money 
within six months, and it further decreed 
that in the event of his failing to do so 
the suit would stand dismissed with 
costs. Tt will thus he seen that the 
decree was a decree in favour of the 
plaintiff’ on certain conditions. If those 
conditions were not fulfilled, the decree 
became a decree in favour of the defen¬ 
dant vendee. The plaintiff did not de¬ 
posit the money within six months. The 
last day which would have enabled the 
plaintiff to comply with the decree was 
1 lth April 1916. ’ This was a holiday. 
It was alleged (and it has been found by 
the Court below) that the money was 
brought to the na/.ir on 12th April, a 
day on which the Court was sitting. On 
that day he obtained a chalan which 
would havo enabled him to have depo¬ 
sited the money in the Treasury provided 
the Treasury was sitting. It appears 
that the Treasury was not open on 12th 
and was only open for an hour on 13th, 
and the result was that the deposit was 
not completed until the 14th. The Court 
of first instance on an application to exe- 
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Richards, C. J. and Tudhall, J. 

Tlirdctj Naraiti —Judgment-debtor — 
Appellant. 


v. 

Alam Singh Decree-holder—Resr 
dent. 

Seoond Appeal No. 1644 of 1917 
oided on 29th July 1918, from dec 
of Dist. Jadge, Saharanpur. 

prescribed— Court ha. no power to ext 
time—Limitation Act (1908), S. 4-Gem 
Clau.e, Act (1897), S. 10. 

Art 4 ‘ ¥“■ *?*• and S - 10 - General Ola 
n y “? plyto the CM03 in which a perio 
S ^“prescribed as mentioned 
those sections, and do not apply to a condi 
prescribed in the decree itself. ? re 

•V L pte '® m P t,on decreo in its vory terms beco 
the ZV? ,aV ? Ur of th0 defendant vendee w 

tho condUionB Imposed upon tho plaintiff b 

ha wlTSE 11 ? 4 90 tbat w horo the do 
has become final no Court has power to alter 

£rms so as to oxtond tho time "allowed for , 
' IP 18 I 


cute the decreo held that the money had 
not been deposited in Court within tho 
timo specified in tho decree. On appeal 
the lower appellate Court hold that the 
money must be deemed to have been de¬ 
posited within time, applying (apparently 
by analogy) S. 4, Lira. Act, and S. 10, 
General Clauses Act. This Court has 
held that in the case of a pre-emption 
decree, which has become final, no Court 
has any power to alter the terms of the 
decree so as to extend tho time allowed 
for payment. 

It must be remembered that tho decree 
in its vory terms becomes a decree in 
favour of the defendant vendee when tho 
conditions imposed upon the plaintiff 
have not been • complied with. In tho 
present case the plaintiff pro-emptor 
appears not to havo had his money ready 
until the period of six months had almost 
expired. In the end it was a money¬ 
lender who came with the money aooom- 
pamed by the plaintiff’s agent on 12th' 
April 1916. In our opinion, 9. 4, Li,,,. 



11 Allahabad Jumna I’rasad v. Karan Singh (Ablur Raoof, J.) 
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ipplv to cases in which a perioi of 
limitation has been prescribed as men¬ 
tioned in those sections, and do not apply 
to a condition prescribed in the decree 
itself. The respondent’s learned vakil 
has refer re 1 to the cases of Sambasiva 
Chari v. Itamasami Reddi (l), Shoo slice 
Rhusan Rudro v. Gobind Cliunder Roy 
(2) and Munna La! v.Radlia Kishan (3). 
In our opinion none of these authorities 
apply to the circumstances of the case 
we have before us. We allow the appeal, 
set aside the order of the Court below 
and restore the order of the Court of first 
instance with costs in all Courts. 

V.B./r.k, Appeal allowed. 

(1) 11S991 2-2 Mad. 170. 

(2) [18011 IS Cal. 231. 

(3) A. I. R. 1015 All. 114=30 I.C. 186=37 All. 

501. 
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ABDUR Raoof, J. 

Jumna Prasad — Defendant—Appli¬ 
cant. 

v. 

Karan Singh and others —Plaintiffs 
Opposite Parties. 

Civil PevD. No. 27 of 1918. Decided 
on l4th June 1918, from an order of 
Dist. Judge, Aligarh, D/- 4th December 
1917. 

Civil P. C. (1908), S. 115 — Matters under 
Agra Tenancy Act—High Court has no re- 
visional powers—Agra Tenancy Act (2 of 
1901), S. 167. 

In matters coming under the Agra Tenancy 
Act the rower of revision has not been given to 
the High Court : 2 I.C. 377, Foil. IP 15 C 1) 

Lakshmi Narayan —for Applicant. 

Surendra Nath Sen —for Opposite Par¬ 
ties. 

Judgment.—This was a suit brought 
under Ss. 58-63, Act 2 of 1901 for 
ejectment. One of the pleas raised in the 
Court of first instance was that the rela¬ 
tion of landlord and tenant did not sub¬ 
sist between the plaintiff and the defen¬ 
dant. There was also a plea that this 
suit for ejectment of the tenant was not 
cognizable by the Revenue Court. The 
Court of first instance, the Assistant 
Collector, went into the question of the 
relation of landlord and tenant between 
the parties, fully examined the whole of 
the evidence given in the case and came 
to the conclusion that there was a rela¬ 
tion of landlord and tenant between the 
parties. On the plea of jurisdiction the 
Court found that as it had already come 


1915 

to the conclusion that there was a rela¬ 
tion of landlord and tenant between the 
parties, the question of jurisdiction was 
also involved in that issue and that the 
suit was cognizable by the Revenue 
Court. That Court decreed the suit. 
From the decree and judgment of the 
Assistant Collector an appeal was filed 
by Jumna Prasad, and one of the grounds 
taken in the memorandum of appeal be¬ 
fore that Court was that the lower Court 
had erred in law and fact in determin¬ 
ing issues 3, 4 and 5. It did not record 
a finding on the point whether the suit 
was cognizable by the Revenue Court or 
not. 

When the appeal came up for deci¬ 
sion before the learned District Judge, 
he was of opinion that there was no deci¬ 
sion on proprietary right and that there 
was no decision on the question of juris¬ 
diction, as the appellant before him him¬ 
self hod complained in the memorandum 
of appeal that the Court of first instance 
had not decided the question of jurisdic¬ 
tion. He therefore hold that no appeal 
lay to him and ordered that the petition 
of appeal should bo returned to the ap¬ 
pellant. From the order of the District 
Judge the present application for revision 
has been filed. Dr. Sen, who appears for 
the opposite party has raised a preli¬ 
minary objection to the hearing of this 
application and has argued that in matters 
coming under the Tenancy Act the power 
of revision has not been given to this 
High Court. Ho ha3 relied upon the 
decision reported in the case of l hakur 
Damber Singh v.-Sri Kishun Das (1) and 
also upon the judgment of Piggott, J., in 
the ca«e of Parbliu Narai?i Singh v. 
Harbans Lai (2). Mr. Lakshmi Narain 
argues in reply that this case is clearly 
distinguishable from the case of lhakur 
Damber Singh v. Sri Kishun Das (1) 
because in this case a decision upon a 
revenue matter was challenged by v. ay 
of revision in this Court and therefore 
having regard to the provisions of S. 167, 
Tenancy Act, no revision could lie in that 
case; but whereas in this case the sole 
question raised is that the learned Dis¬ 
trict Judge was wrong in refusing to 
entertain the appeal a revision would 
lie, because in such a case the matter in 
dispute would not he brought forward 
and questioned on t he morit9. lie also 

(1) (19091 31 All 445=2 I.C. 377. 

(2) (1916] 35 I. C. 279. 
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Mt. Ganga y. 

Y(?1 jes Upon the judgment of Walsh. J.. 

; n the case of Parbhu Narain Singh v. 
jlarbans La! (2). I have heard the argu¬ 
ments on both sides but I do not see any 
ground to distinguish this case from the 
case of Thahur Damber Singh v. Sri 
Kishun Das {!). Having regard to the 
construction which the learned Judges 
put upon the provisions of S. 167, Ten¬ 
ancy Act, I do not think there is any 
Iroora for argument that power of revision 
jto the High Court was given under the 
Tenancy Act, In this view I am bound 
to hold that the present application for 
revision does not lie. I therefore dis¬ 
miss it with costs. 

V.B./R.K. Application disjnissed. 


A. I. R. 1918 Allahabad 15 

Tudball and Abdur Raoof, JJ. 

Alt . Ganga —Defendant—Appellant. 

v. 

Kanhai Lai and others —Plaintiffs— 
Respondents. 

Second Appeal No. 1247 of 1916, De¬ 
cided on 1st July 1918, from a decree of 
Dist. Judge, Aligarh, D/- 29th May 1916. 

Hindu Law—Widow—Po*ses*ion by tres¬ 
passer during lifetime of widow is not ad¬ 
verse against reversioners. 

Possession taken by a trespasser during the 
lifetime of a Hindu widow or Hindu female with 
a life-interest is not adverse as against the re- 
versiouers until after the death of the widow. 

IP 1G C 1] 

Panna Lai —for Appellant. 

Nihal Chand Vaish —for Respondents. 

Judgment.—This is a defendant's ap¬ 
peal. The facts of the case are nob in 
dispute. One Tika Ram was the owner 
of the property in respect of which this 
suit has been brought. He had a wife 
Mt. Jhunia, two sons and two daughters. 
Ilis two sons predeceased him and one of 
them loft a widow Mt. Ganga. Tika Ram 
died and his wife Mt. Jhunia survived 
him. She died some 16 yeavs before the 
present suit was brought. On her death 
two daughters Mt. Dhanno and Mt. 
Jethi were in law entitled to take the 
property. However Mt. Ganga took pos¬ 
session and obtained mutation of names 
m her own favour and admittedly has 
been m possession ever since. Neither 
Mt. Dhannonor Mt. Jethi apparently 
opposed her. Mt. Jethi died some eight 
years before suit leaving the three plain- 
titts, her sons. Mt. Dhanno is still alive. 
On 6th April 1915, Mt. Ganga made a 
will, bequeathing this property, as if it 
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were her own, to the defendants Khachar 
Mai and Cheda Lai. The plaintiffs have 
brought the present suit. They allege 
collusion between Mt. Dhanno and Mt. 
Ganga. They pointed out that Mt. 
Dhanno had allowed Mt. Ganga to ac¬ 
quire title by prescription as against her 
Mfc. Dhanno. They claimed that they 
were entitled to take possession on behalf 
of Mt. Dhanno and to manage for her. 
They sought not ouly to recover posses¬ 
sion of the property, but they also asked 
for a declaration which is relief A in 
their plaint. That runs as follows : 

“ On establishment of the plaintiffs’ right it 
may be declared that the name of the defendant 
first party stands recorded against the property 
given below without any right, and that she 
has no adverse or proprietary right to the pro¬ 
perty aforesaid, nor has she any right to mako 
the will dated Gth April 1915. " 

The Court of first instance dismissed 
the suit. The lower appellate Court 
held that the plaintiffs were entitled to a 
declaration that they are the owners of 
the property in suit as from the death of 
Mfc. Dhanno and that as against them, 
Mt. Gauge’s possession is not and cannot 
become adverse or proprietary and the 
will of Gth April 1915 made by her is void 
and unenforcible. An examination of 
the lower appellate Court’s decree will 
show that this was not the declaration 
which was actually granted in the decree. 
In that decree it was declared that the 
plaintiffs have been in possession of the 
property in dispute since Mt. Dhanno’s 
death (a fact that nobody has asserted at 
any time, Mt. Dhanno being still alive,) 
secondly, that the possession of Mfc. 
Ganga neither is nor can be adverse or 
proprietary as against the plaintiff s, and 
that the will dated Gth April 1915 exe¬ 
cuted by Mt. Ganga is void and ineffec¬ 
tual. This is followed by an order that 
Mt. Ganga should boar her own costs. 
This decree has been signed by the Judge 
and the pleaders for the parties as well 
as by the Munsarim of the Court below. 
It is quite clear on the fact9 that the 
plaintiffs ought not in these circum¬ 
stances to receive any declaration whatso¬ 
ever. It is an absurdity to declare that the 
plaintiffs will be the owners of tho pro¬ 
perty after the death of Mt. Dhanno. It 
is impossible to credit that they will bo 
alive at the time of her death, and no 
such declaration can or ought to be 
granted. As regards the declaration that 
Mt. Ganga s possession is not and cannot 
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become adverse as against the plaintiffs, 
there is no neel for any such declaration 
at all. It is a question of law, which 
has been repeatedly decided that posses¬ 
sion taken by a trespasser during the 
lifetime of a Hindu widow or Hindu 
female with a life-interest is not adverse 
as against the reversioners until after 
the death of the widow ; hut the Courts 
in this country do not grant declarations 
on points of law simply for the con¬ 
venience of parties. Thirdly, as regards 
the will executed by Mt. Ganga, the de¬ 
claration in respect of it is a declaration 
which ought not to be granted. We would 
refer to the decision in the case of Umrao 
Kunwar v. Badri (l) and also to the 
remarks of their Lordships of the Privy 
Council in the case of Jaipal Kunwar v. 
lndar Bahadur Singh (2). We do not 
think it is necessary on this branch of 
the case to make any further observa¬ 
tions. It is obvious that the declaration 
which the Court below sought to 
grant, ought not to be given.any more 
than the absurd declaration which was 
entered in the decree. We allow the 
appeal, set aside the decree of the Court 
below and restore that of the Court of 
first instance. The appellant will have 
his costs in all Courts. 

V.B /R.K. _ Appeal allowed. 

' (1) A. I. R. 1915 All. 252=21) I.U. 802=37 All. 

422. 

(oi [19011 2f> All. 288=31 I. A. G7=7 O. C. 239 

(P.C.)._ 
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RICHARDS, C. .T. AND TCDRALTj, J. 

Municipal Board of Benares —Defen 
dants—Appellants. 

v. 

Gajadhar —Plaintiff—Despondent. 

First Appeal No. 58 of 1918, Decided 
on 3rd August 1918, from order of Addl. 

Sub-Judge, Benares. 

U. P. Municipalities Act (1916). S. 326- 
Suit ngainst Municipality for declaration that 
platform is ancestral property and for in¬ 
junction—Suit is in substance one for decla¬ 
ration of title—Exemption in S. 326, Cl. (4) 
is not applicable —Suit commencing before 
expiry of two months after service of notice 
under S. 326 (1) is premature. 

The defendant Municipality served a notice ou 
the plaintiff, on 17th June 1916, requiring him to 
remove a platform which projected on to a public 
road Plaintiff served a notice of action on the 
Municipality on 14th July 1916, and on 4th 
August instituted a suit against the Municipality 
[ r a declaration that the platform was his an- 


c-stral property, and that the notice issued bv 
the Municipality for the demolition thereof was 
invalid, and also prayed for an injunction : 

Ucll ; ( 1 ) that the suit was in substance one 
for a declaration of title and was not a suit in 
which the only relief claimed was an injunction 
and that therefore the exemption contained in 
Cl. (4), S. 326 was not applicable to it ; 

(2) that the suit having been commenced before 
the expiry of two months after the service of the 
notice prescribed by S. 32G(1). was premature 
aud must be dismissed. [1* 1602; I* 17 Cl"# 

Gokul Prasad —for Appellants. 

Sailanath Mukarji —for Respondent. 

Richards, C. J. —This appeal arises 
out of a suit brought by the plaintiff 
against the Municipal Board. Later on 
we shall refer to the relief the plaintiff 
claimed before and after the amendment 
of the plaint. The dispute between the 
parties commenced by an application for 
leave to build or re-build a chabutra an 1 
saiban. The Municipality refused leave 
and there were various negotiations bet¬ 
ween the parties to which it is unneces¬ 
sary for us to refer, except to say that 
no final agreement was arrived at bet¬ 
ween the parties. If a map which is on 
the record correctly describes the pre¬ 
mises. it would appear that the chabutra 
projects on to a public road. All orders 
made by the Municipality on these appli¬ 
cations for leave to build and re-build 
are subject to appeal as mentioned in the 
Municipalities Act of 1916 and they can¬ 
not he challenged in any other Court. 
Accordingly, if the plaintiff's cause of 
action has anything to do with the orders 
which the Municipality made upon the 
application of the plaintiff, lie has no 
cause of action. It has been suggested 
on behalf of the plaintiff that the struc¬ 
ture is very old. Even if this be true, 
the Municipal Board under S. 211 of the 
Act have power to require the owner to 
remove the structure if it overhangs, pro 
jects or encroaches on a street or into or 
upon any drain, sewer or acqueduct there¬ 
in. The present suit seems to have been 
founded on a notice which the Municipal 
Board caused to he served requiring the 
plaintiff to remove the chabutra. This 
notice was served on 17th June 1916.j 
S. 326 of the Act provides that no suit 
shall he instituted against a Board in 
respect of any act done until after the 
expiration of two months after the notice 
prescribed in that section has been served. 
Now the Act of the Municipality which 
gave rise to the present cause of action 
was the notice which they caused to be. 
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served in June 1916. Admittedly the 
notice of action served by the plaiutiff 
was on 14fch July 1916, and the suit was 
commenced on 4th August of the same 
year, that is, admittedly less than two 
months after the notice of action had 
been given. It would seem therefore that 
priina facie the plaintiff's suit was pre¬ 
mature. 

As it originally stood it was clearly a 
suit for a declaration to establish the 
plaintiff’s title to the land, and ancillary 
thereto an injunction. In order to avoid 
the consequence of the want of the pros¬ 
cribed notice under tho Act, the plaintiff 
amended his plaint, but only in respect 
ol the relief asked for. His amendment 
is in reality an amendment in language 
only nob in substance ; ho still asks for 
a declaration that the platform and the 
saiban is ancestral property of the plain¬ 
tiff aud that the plaintiff and his an¬ 
cestors have been for a long time in 
possession and occupation thereof, that 
tho Municipal Board lias no right to get 
tho samo demolished and that according 
to law tho notice issued by tho Municipal 
Board regarding tho demolition thereof is 
invalid and void, anl then he prays that 
an injunction may be issued. The only 
exception to the provision requiring 
notice of action is to be found in Gl. 4, 
S. 326, which is as follows : 

“Provided that nothing in sub-S. (1) shall be 
construed to apply to a suit wherein the only 
relief claimed is an injunction of which the ob¬ 
ject would be defeatod by the giving of the notice 
or the postponement of tho commencement of 
the suit or proceeding." 

Even after the amendment the suit i 9 
not a suit in which the only relief claimed 
is an injunction. Furthermore, from tho 
very nature of the suit and the alle¬ 
gations made by the plaintiff and defen¬ 
dant respectively, it is absolutely clear 
that the object of the 9uit would not bo 
defeated either by the giving of the notice 
or tho postponement of tho commence¬ 
ment of the suit. The real substance of 
the suit is the title to the land. Even if 
the Municipal Board had carried out their 
alleged threat to demolish the building 
as it stands, it oould very easily be res¬ 
tored after tho plaintiff had established 
his title. The total value placed upon 
the ohabutra is the sum of Rs. 25. We 
think that the decree of tho Court of first 
instance is oorreot and should be restored 
We allow the appeal, set aside tho order 
or the lower appellate Court and restore 
1918 A/3 & 4 


the decree of tho Court of first instance 
with costs in both Courts. 

V.B./R.K. Appeal allowed. 
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PlGGOTT, J. 

Mahadeo Siug'i and others Accused 
—Applicants. 

v. 

Emperot —Opposite Party. 

Criminal Revn. No. 446 of 1918, De¬ 
cided on 8th August 1918. 

Defence of Indie Act (1915), S. 2 — Rules 
under Act, Rr. 23 and 29— M , tenant of ac¬ 
cused, being recruited in array — Accused 
suing M for errears of rent —M appearing 
before District Magistrate and making state¬ 
ment which was neither on oath nor signed 
— District Magistrate charging accused with 
having contravened R. 23 and convicting 
him— Procedure followed is irregular—As 
alleged charges occurred after .If had joined 
army R. 23 did not apply — Criminal P. C. 
(1898), Ss. 191 and 200. 

Iu view of the exceptional powers conferred 
upon the authorities by the Defence of India 
Act aud by the rules framed uuder it, tho Courts 
areentitlod to require strict compliance with all 
tho provisions introduced iuto the rules by way 
of safeguarding tho liberty of the subject. 

IP 18 C 2] 

M , a tenant of the accused, was recruited in 
the army and received a certain sum in advance. 
About a month afterwards tho accused brougnt 
a suit against M for arrears of rent. M appeared 
before the District Magistrate aud made a state¬ 
ment which was neither made ou oath nor 
signed The District Magistrate thereupon 
directed warrants without bail to issue for tho 
arrest of the accusod and took up the case him¬ 
self. Tho accusod wore charged with haviug 
contravened R 23 of tho rules framed uuder the 
Defence of India Act and were convictod and 
sentenced under R. *29: 

Held : (1) that tho proceedings iu tho Court of 
the District Magistrate woro irrogulur in their 
initiation, iuasmuch as tho Magistrate, if ho 
conceived himsolf to be taking cognizance of tho 
offonco upon information received from M with¬ 
in the moaniug of S. 190 (c), Criminal P. C., was 
bouud to ofler tho accused the optiou of boiug 
triod by another Court as provided by S. 191 of 
tho Codo aud if ho treated tho statement inado 
by M as the complaint iu tho case, was bound 
before issuing warrants to take from A1 a sworn 
declaration that ho had spoken the truth and to 
obtain tho signaturo of M to that declaration ' 
(2) that tho facts alleged in the ohargo having 
occurred after M had joined tho army, R. 23 of 
the rules framod under tho Defence of India Act 
was not applicable to tho case, iuasmuch as a 
person cauuot bo said to dissuade or to attempt 
to dissuade another from doiug something which 
tho latter has alroaly dono. IP 18 O 1 , 2) 

.4. P. Dube— for Applicants. 

A*. Malcomson —for tho Crown. 
Judgment. — In this case Mahadoo 
Singh, Mahabir Singh, llaruarain Singh 
and Dipnarain Singh, Thakurs, residents 
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of Jhingurpafcti in the District of Mir- 
zapur, have bean sentence.! by the Dist rict 
Magistrate of Mirzipur to undergo im¬ 
prisonment for a poriod of 20 months 
each under R. *20 of the rules framed 
under S. *2, Defence of India Act 4 of 
1015. The rule which they are alleged 
to have contravened is No. 23, which runs 
as follows: 

No person shall dissuade, or attempt to dis¬ 
suade. any person from entering the military or 
police service of 11 is Majesty." v*- 

The facts of the-case, which I find to 
ho established beyond question are that 
Musai Pasi of Jhingurpatti is a sub¬ 
tenant of two of the accused persons, 
namely, Mahadeo Singh and Har- 
n train Singh, and that he has also 
worked as a ploughman for all the ac¬ 
cused. On 4th March 1918 Musai was 
recruited in the Band9l Corps for service 
in Mesopotamia and received an advance 
of Rs. 25. On 2nd April 1918, Mahadeo 
Singh and Harnarain Singh sued Musai, 
as their subtenant, for arrears of rent 
for the year 1324 Fasli, amounting to 
Rs. 30-15-0 plus interest. On 8th April 
1918, Musai, having previously made 
some statement to the Recruiting Officer, 
Mr. Branford, appeared before the Dis¬ 
trict Magistrate of Mirzapur. The re¬ 
cord of this case commences with a 
statement recorded in English by the 
District Magistrate as made to him by 
Musai on that date. The statement is 
not made on oath and is not signed by 
Musai. Then follows an order in the 
District Magistrate's hand, and signed by 
him, directing warrants without hail to 
issue for tho arrest of these four accused 
persons and an order for the summoning 
of certain witnesses. Tho District 
Magistrate took up tho case himself on 
22nd April 1918. He framed a charge 
on 13th May and lie convicted and sen¬ 
tenced tho accused on 15th May, after 
having heard their defence witnesses. 
Tho conviction and sentence have been 
affirmed by tho Additional Sessions Judge 
on appeal and tho matter has been 
brought before this Court in the exercise 
of its revisional jurisdiction. 

Tho proceedings in the Court of the 
District Magistrate were certainly irre¬ 
gular in their initiation. If the Magis¬ 
trate conceived himself to ho taking cog¬ 
nizance of this ollonco upon information 
received from Musai within the meaning 
iof 8. 190 (c), Criminal P. C., he was 
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hound to offer tho accused persons the 
option of being tried by another Court, 
as provided by S. 191 of the same Code. 
If, on the other hand, the statement of 
Musai with which this record opens is 
the complaint in tho case, upon which 
the District Magistrate proceeded to take 
cognizance, he was bound before issuing 
warrants, to take from Musai a sworn 
declaration that he had spoken the truth 
in the complaint made by him and to 
have obtained the signature of Musai to 
that sworn declaration. A further ques¬ 
tion has been raised as to the applica¬ 
tion in this case of R. 30 of the 
rules in question. In view of tho ex¬ 
ceptional powers conferred upon the 
authorities by the statute, and by the 
rulos under consideration, 'I think that; 
the Courts are entitled to require strict, 
compliance with all the provisions in¬ 
troduced into the rules by way of safe¬ 
guarding the liberty of the subject. The 
District Magistrate ought, strictly speak¬ 
ing, as soon as ho decided that action 
was called for on the information which 
Musai had givon, to have rocorded a for¬ 
mal proceeding, intimating his opinion 
that the initiation of a prosecution against 
the persons implicated in Musai's state¬ 
ment was advisable. If he had done 
this, and had also made up his mind 
definitely whether ho was taking cogni¬ 
zance of tho matter upon a complaint, or, 
merely upon information received he 
would probably have gone on to consider 
whether tho interests of justice required 
that he should try the ca3e himself. 

I do not say that I should uocossarily 
have interfered in this matter if I had 
no other exception to take to the pro¬ 
ceedings in the Courts below than the 
irregularity of their initiation. 

As a matter of fact however it seems 
to me that these proceedings have been 
misconceive 1 in essential particulars. The 
rulo under which tho applicants have 
been convicted is not the rulo applicable 
to tho facts stated in tho charge. Musai 
had enlisted, that is to sav, had entered 
tho military service of II is Majesty, on 4th 
March 1918, and all tho facts alleged in 
the charge are subsequent to that dato. 

It is contrary to tho genius of the Eng. 
lish language to hold that one person can 
"dissuadeor attempt todissuado” another 
from doing something which the latter 
has already done. It is arguable that tho 
Courts below might have actod, or may 
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have conceived thomselve3 to be acting, 
upon a statement made by Musai, to the 
effect that threats had been addressed 
to him prior to his enlistment with a 
view to dissuading him from taking that 
course. It also se9ms to have been present 
to the mind of the District Magistrate, 
and of the Additional Sessions Judge, that 
the acctfsed might be liable to conviction 
on the ground that they had dealt with 
Musai in a certain manner with the ob¬ 
ject, not of dissuading Musai himself 
from enlisting, but of discouraging other 
persons fronrfollowinghisexample. Final¬ 
ly, it may be argued that the accused 
specified in the charge might under cir¬ 
cumstances be held punishable under 
R. 21, though not under R. 23, if the 
Court were satisfied that they had at¬ 
tempted to induce Musai to fail in his 
duty as a person in the military service 
of His Majesty by refusing to fulfil the 
enaagement which he bad taken upon 
himself at his enlistment. I mention 
those points to show that they have been 
considered by me before disposing of the 
case; but I think it sufficient to say that 
if the accused had been tried on charges 
suggested by any one of the three lines°of 
argument above set forth, not only would 
the charge have required to bo differently 
framed, but also the prosecution would 
have been faced with other and serious 
difficulties before any Court could have 
felt justified in holding the suggested 
offences, or any of them, proved hy the 
evidence on the record. 

It has of course, been necessary for 
me to subject the entire record to a care- 
ful examination before I could form any 
bnal opinion about the merits of this ap¬ 
plication. I cannot holp remarking that 

the XTtsT 11 . 8 Whi ? h has 9afcis fi<*l-both 

the Courts below that the evidonoe on 

is 1 °J eC ri d ',r hl J Ch 13 certain, y scanty and 
is admitted^ discrepant in some impor- 

tant particulars, was sufficient to prove 

there l fa ! 8alD9fc 11,0 accused P«Won>, 
snme JhT 9 ° ™ 096 fai,) y obvious and 

TZ:i^ i°T 9 ' aW - M ° St o{ the 

8Ugg 69 ted in favour of the accused per- 

T ha ™, b “ n P^ “side in the Courts 
below with the remark that there seems 
no adequate motive for Musai in bring, 
ng this accusation if it i B nob true, or at 
least founded on fact. I take it on my- 

XLr 8Uge ( 89b kl ? afc a very possible ex¬ 
planation of all the evidence on the re¬ 
cord, and one which meets most of the 


difficulties suggested on both sides, would 
be that Mahadeo Singh and Harnarain 
Singh thought themselves justified in 
bringing pressure to bear upon Musai to 
pay up his arrears of rent before lie left 
the country, and that Musai strongly re¬ 
sented thoir doing so. There is only one 
other point on which I think it fair to 
say a word or two. Both the Courts 
below have taken it to be proved that the 
four accused persons first succeeded in 
obtaining by threats of violence from 
Musai’s wife a sum of Rs. 25 on account 
of tho arrears of rent duo to them, and 
that subsequently Mahadeo Singh and 
Harnarain Singh suod Musai for arrears 
of rent without giving him any credit for 
this payment of Rs. 25. If this were 
proved by the evidence, the accused or at 
least Mahadeo Singh and Harnarain Singh, 
would deserve to be prosecuted for an 
offence punishable under S. 209, I. P. C.. 
and it might be my duty to go further 
into the matter from this point of view. 
It seems to mo however that the evidence 
on which the Courts below have found 
that Musai’s wife actually handed over 
Rs. 25 to the accused persons is of the 
slenderest, and 1 have ascertained, by 
going a little outside the record, a fact 
which tho accused persous should have 
taken the trouble to have brought upon 
this record, namely, that Musai did not 
defend the suit for arrears of rent and 
made no attempt to prove that tho major 
portion of the claim had been satisfied 
by a payment of Rs. 25 obtained by Maha¬ 
deo Singh and Harnarain Singli from his 
wife. 

In my opinion therefore it is useless to 
pursue this matter further. Tho conduct 
of the accused persons was not particu¬ 
larly creditable to them, and may have 
been worse than anything that appears 
to be olearly proved by the record, but 
they have undergone very nearly three 
months rigorous imprisomont in conse¬ 
quence, and the District Magistrate may 
perhaps feel that, whatever order this 
Court may now pass, tho proceedings in. 
stitufced by him have servod a useful pur¬ 
pose. I do not wish to say anything to 
deprive him of that satisfaction. On the 
ISO"*- 1 ! hi «£ ifc fair to say that I 

ill‘ -nST-l? 6 • .. fa0t that h0 aoted in 

m, 1 g °° d , fa ! th t ,q «»• public, interest. 
The conclusion I come to is that the four 

£ 1Dt8 ., havfl ^en convicted on a 
oharge whioh is not supported by the 
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evidence on the record and which is in 
fact had in law, inasmuch as the facts al¬ 
leged therein did not amount to an offence 
punishable under the rule therein quoted. 
Any further examination which 1 have 
made of the record and any further com¬ 
ments which 1 have passed on the evi¬ 
dence. are merely directed towards the 
question of the propriety or otherwise of 
ordering further proceedings to be taken 
after setting aside this conviction. The 
remarks which I have made are, I think, 
sufficient to explain my reasons fcr con¬ 
tenting myself with quashing these pro¬ 
ceedings, without passing any further 
order. The result is that I sot aside the 
conviction and sentence in this case, ac¬ 
quit the four' applicants of the offence 
charged, and direct that they be forth¬ 
with released. 

v.b./R.K. Application allowed. 
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Richards, C. J. and Tudball, J. 

Nanhey Mal —Defendant— Appellant. 

V. 

Cheat Ham and another— Plaintiffs— 
Respondents. 

Second Appeal No. 1415 of 1910, De¬ 
cided on 20th July 1918. from decree of 
Offtf. Sub-Judge, Farrukhabad 

Negotiable Instruments Act (1881), Ss. 64 
and 76 —Bill of exchange—Payee endorsing 
lo plaintiff — Plaintiff suing drawer and 
drawee without presenting bill to drawee 
either for acceptance or payment — Drawer 
found to hove drawn bill against goods sup¬ 
plied to drawee—Neither drawer nor drawee 
held liable on bill. 

The pavee of a bill of exchange endorsed it to 
the plaintiff and subsequently became insolvent. 
The plaintiff sued tho drawer and drawee of the 
bill without having presented the bill to the 
latter either for acceptance or for payment. It 
was found that tho drawer bad drawn the bill 
against goods supplied to the drawee: 

Held: (1) that no presentment having been 
made the drawee was not liable on the bill at 
all; (2) that tho onus of showing that the drawer 
could not suffer damage from want of present¬ 
ment lav on the plaintiff; (3) that the drawer 
having supplied goods to the drawee as the. value 
of the bill of exchange it must be presumed that 
he had suffered damage from waufof presentment 
and that therefore he too was not liable on the 

bill. U 

Surendra Nath Sen for Appellant. 

Tej Bahadur Sapru-tov Respondents. 

Judgment—This appeal arises out 
of a suit instituted on foot of a hundi. 
It appears that the appellant Nanhey 
Mal sent certain potatoes to I lari Kishore 
a firm in Calcutta. Nanhey Mal drew 
a bill payable at sight on Hari Kishore 


at Calcutta. The hill was in favour of 
Mat-bra Das Mohan Lai, who sold it the 
very same day to tho plaintiffs, that is, 
on 2nd April 1913. The plaintiffs sent 
i he hundi in an unregistered letter to 
their agent at Cawnpur. The letter and 
the bill appear to hava miscarried in the 
post, hut owing to the carelessness of 
the plaintiffs the loss was not discovered 
for nearly 14 months afterwards. Some 
negotiations proceeded between the plain¬ 
tiffs and Nanhey Mal with a view to 
getting a duplicate. Exactly what form 
those negotiations took is not clear, but 
it would seem that if the plaintiffs had 
given satisfactory evidence of tho loss 
and had offered an indemnity to Nan¬ 
hey Mal the latter might have been 
compelled by proper proceedings to give 
a duplicate. No such proceedings were 
in fact ever taken; hut tho present suit 
was instituted on 14th April 1915. Iiari 
Kishore was made a party as also was 
Nanhey Mal. Admittedly the bill of 
exchange was never presented either for 
acceptance or payment to Hari Kishore 
nor apparently was even a demand made 
from the latter. The Court of lirst in¬ 
stance dismissed the suit as against Hari 
Kishore hut gave a decree as against 
Nanhey Mal. The lower appellate Court 
confirmed tho decree. Nanhey Mal ap¬ 
peals. The other persons who were 
parties to the appeal in the Court below 
are not parties to this appeal. The ques¬ 
tion is whether Nanhey Mal is liable 
undcr.the circumstances. S. 04, Negotia¬ 
ble Instruments Act, provides that a bill 
of exchange must he presented for pay¬ 
ment in the manner mentioned in that 
and subsequent sections. S. 1 0 provides 
that no presentment for payment ^ is 
necessary in certain circumstances. The 
section says: 

"No presentment for payment is necessary 
and tho instrument is dishonoured at tho duo 
date for presentment, in any of the following 
circumstances." 

Clause (d), says 

"as against a drawor if the drawer could not 
suffer damage from want of such presentment.' 

This Court has held that tho onus of 
showing that the drawer could not suff er 
damage from want of presentment lies 
on tho holder suing on the hill. Admit¬ 
tedly in the present case no such proof 
was given. As a matter of fact in the 
present case Hari Kishore received pota¬ 
toes from Nanhey Mal for tho hundi; 
in other words, it was the way in which 
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IHari Kishore was raying for the pota¬ 
toes. It is quite impossible to say under 
; these circumstances that Nanhey Mai 
could not have suffered damage by rea¬ 
son of theinonpresentadon for payment 
'of the bill to Hari Kishore. The person 
in whose favour this bill was drawn has 
gone bankrupt and a similar fate con¬ 
ceivably might have happened to Hari 
Kishore. We allow the appeal, set aside 
the decrees of both the Courts below and 
idismiss the suit as against the appellant 
I with costs in all Courts. 

V.H./r.K. Appeal allowed. 

A. I. R. 1918 Allahabad 21 (1) 


executants and that this management is 
to continue under the deed. But a mere 
power of management may he revoked at 
any time by the owners of the property. 
The document also contains provisions as 
to what is to happen on the death of the 
executants, hut those provisions do not 
operate so as to divest the executants of 
their ownership from the date of execu¬ 
tion of the deed. The other points taken 
in the memorandum of appeal are covered 
by the authorities relied on by the trial 
Court: Murtazi Bibi v. Jumna Bibi (l) 
and Ilamid Ali v. Mujawar Husain Khan 
(2). It is true that a certain portion of 
the reasoning on which the decision of 


Piggott and Walsh. JJ. 

Ali Baza —Plaintiff—Appellant. 

v. 

Sanwal Das and others —Defendants 
—Respondents. 

First Appeal No. 146 of 1916, Decided 
on loth Juno 1918, from decree of Sub- 
Judge, Jaunpur. 

Mfthomedan Law—Wakf — Creation of— 
Trust-deed not divesting settlor of ownership 
does not constitute wakf. 

A trust deed executed by a Shia Makrocdan 
aud his wife contained a recital to the eflect that 
the oldest 6on of the settlors had already been 
entrusted with tho management of the landed 
properties belonging to the executants and that 
this management wa6 to continuo under the deed. 
The document also contained provisions as to what 
was to happen on the death of the executants, 
but none of those provisions operated so as to 
divert the executants of their ownership iu the 
trust properties from tho date of tho execution of 
the deed: 

Held: that the document was insufficient • to 
create a valid wakf. (p 2 t c 21 

S. M. Sulaiman and S. A. Haide )— 
for Appellant. 

Surendra Nath Sen and Gokul Prasad 
—for Respondents. 

Judgment. The question in issue in 
this appeal, as it was in the Court below, 
is whether a valid wakf is created by a 
certain supurdnama, or trust-deed, of 
27th December, 1863, executed by a 
bhia gentleman of the name of Sved 
Maqsud AU Khan and his wife Alwah 
Bibi. Wo have been taken through the 
document in question. It does not di¬ 
vest the executants in praesenti of their 
ownership or power of alienation in res. 
pect of the property therein dealt with 
It is true that it contains a reoital to the 
effect that Syed Moazzam Ali, the eldest 
son of Syed Maqsud Ali Khan, has already 
been entrusted with the management of 
the landed properties belonging to the 


the learned Chief Justice of this Court in 
tho latter of these two cases proceeds is 
invalidated by a subsequent decision of 
their Lordships of the Privy Council in 
Baqar Ali Khan v. Anjuman Ara Be<jam 
(3), by which the right of a Shia to create 
a wakf by will was recognised assuming, of 
course, that tho tostamentary disposition 
of the property ‘amounted in other res¬ 
pects to a valid wakf under the Maho- 
medau law. This however does not se¬ 
riously affect the weight of the decisions 
above referred to. 

We do not fool at all disposed to recon¬ 
sider at this timo of day tho question 
of law disposed of hv the two decisions 
above referred to. Tho effect of the 
Mussalman Wakf Validating Act of 1913 
can be considered hereafter, when the 
Court has before it a document executed 
in virtue of the power recognized by that 
enactment. We are content to say that, 
so far as this appeal is concerned, the 
pleas taken in tho memorandum of appeal 
either depend upon the construction of 
the deed of 1863, on which point our de¬ 
cision is against the appellant, or are 
concluded by authorities of this Court 
which’we are in no way disposed to recon¬ 
sider.We therefore dismiss the appeal 
with costs. 

V.B./r. tc. Appeal dismissed , 

(1) [18911 13 All. 2G1. 

(2) [19021 24 All. 257. 

(3) [1903] 25 All. 236=30 I. A. 94 (P. C). 

A. I. R. 1918 Allahabad 21 (2) 

Richards, C. J. and Banerji, J. 

yiannulal and another —Appellants. 

v. 

Nelin Kumar Mukerji— Respondent. 

First Appeal No. 370 of 1915, Decided 
on 23rd October 1918. 
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Provincial Insolvency Act {3 of 1907). 
5 *. 42 7" Suit instituted by receiver is main¬ 
tainable afterannuiment ot adjudication. 

A suit in?titutcd by tue receiver of the estate 
or an iosolvent agaidst a delt.r of the insolvent 
curing the pendency of the insolvency proceed¬ 
ings is not rendered unmun tain able on the an¬ 
nulment of the adjudication. L P 22 C 1. 2] 

B. E. 0 Conor an 1 Suren dr a Nath 
Sen for Appellants. 

Motilal Nehru and Sital Prasad 
Ghosh for Respondent. 

Judgment. -The facts out of which 
this and the connected appeals arise are 
somewhat complicated hut it is unne¬ 
cessary to state them at any great length. 
It appears that there were three brotheis 
Ohasi Bam. Shankar Lai and Manna Lai. 
There was also their father Fauji Lai! 
Ghasi Bam appears to have been a man 
of considerable business capacity and in¬ 
telligence and to have started a" number 
of businesses in various parts of the pro¬ 
vince. which were up to a certain period 
at least quite successful. He associated 
lus father and brothers as partners in 
some of the concerns without any con¬ 
tribution of capital on their part. All 
went well until one of the brothers 
Mapnu Lai started a suit for partition 
against his.brother Ghasi Ram. Ghasi 
Ram, instead of meeting this suit in a 
straightforward fashion and having all 
questions decided between himself, Mannu 
Lai and the other members of the family, 
got himself declared an insolvent. After 
a good deal of litigation (out of which 
probably the legal profession alone 
gainei anything), a scheme for composi¬ 
tion was put forward and eventually ac¬ 
cepted by the creditors and the Court. • 
The bankruptcy was annulled. Before 
this happened however a suit had been 
commenced by the receivers against 
Shankar Lai and Mannu Lai in respect 
of their alleged liability, as partners in 
some of the concerns to Ghasi Ram and 
his sou as the proprietors of certainother 
concerns in which Shankar Lai and Mannu 
Lai had no interest. Notwithstanding the 
fact that the declaration of insolvency was 
annulled the present suit was continued 
and the learned Subordinate Judge has 
ma le a decree in favour of tiie receivers, 
plaintiffs iu the suit. 

The first point argued on behalf of 
Shanker Lai and Mannu Lai (the latter 
being represented by Mr. O'Couor, Bar¬ 
rister, and the former by Mr. Katju) was 
that the annulment of the insolvency 


rendered the suit by the receivers un¬ 
maintainable and that on this ground al¬ 
one the suit ought to have been dis¬ 
missed. In our opinion this’eontention has 
no force. The defendants are alleged to’ 
he the debtors of Ghasi Ram and the 
other late insolvents. Ghasi Rani makes 
no objection to the suit being maintained 
(the objection that is raised is at the 
instance of the alleged debtors). There 
can be no doubt that the suit was pro¬ 
perly instituted originally. There can 
be no doubt the suit could have been con¬ 
tinued after the annulment in the name 
of the late insolvents if not by tho re¬ 
ceivers. It seems perfectly clear that if 
the debtors pay the amount found due 
either voluntarily or under stress of a 
decree they will get a good discharge for 
their indebtedness to the late insol¬ 
vents. We think under tho circum¬ 
stances that no injustice of any kind 
could be done to tho defendants by tho 
case beiug heard out on the merits. The 
next point argued was that the suit 
shoull have been dismissed because tho 
suit as framed did not ask for an account 
of the transactions relating to a number 
cf other concerns in which tho parties 
were interested. Such pleas were raised 
in the Court below on behalf of tho de¬ 
fendants and tho Court admitted tho 
equity of the defence by directing that 
the account should be taken iusuch a way 
that the liability if any of the defen¬ 
dants would bo -finally decided after 
giving them credit for any sums which 
might he duo to them from Ghasi Ram 
on account of the other concerns. We 
think that having taken care to prevent 
the possibility of any injustice being done 
to the defendants on account of original 
frame of the suit the Court belo.v was 
quite right iu not dismissing the suit but 
directing that the accounts should be 
taken. 

The next point that was urged was 
that the Court below has assumed tho 
correctness of tho claim for Rupees 
13,533-3-0 being duo to tho Cawupore 
firm. It was contended that the Court 
ought not to have assume! that this sum 
was actually due but should have gone 
further into the accouuts and it was 
vaguely hinted that fictitious, entries 
might have been made by Ghasi Ram in 
the Lakhimpur and Gola accouuts at the 
time the suit was brought for partition 
by Mannu Lai so as to infiato the indebt- 
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edness of these two concerns to the 
Cawnpore firm. It was urged that the 
learned Judge himself thought that 
there were fictitious entries in these 
accounts. We have carefully considered 
the point and wo cannot see that the 
learned Judge thought anything of the 
kind. We have even seon tho evidence 
that was given on this particular point. 
One item that was suggest©.1 as a ficti¬ 
tious entry was a sum of .Rs 1,^00 or 
thereabouts, damages which tho Cawn¬ 
pore house had paid to Ralli Brothers and 
had charged against Lakhimpur. It ap¬ 
pears that witnesses were examined to 
show that a consignment of corn was sent 
by the Lakhimpur house to Ralli 
Brothers but that this was done in pur¬ 
suance of a contract entered into between 
the Cawnpore house and Ralli Brothers. 
The contract being between these two 
firms, tho Cawnpore house had neces¬ 
sarily in the first instance to pay the 
damages for breach of contract but it was 
quite right that the Lakhimpur house 
should have been debited with tho pay¬ 
ment of the damages if (as between the 
Lakhimpur house and the Cawnpore 
houso) the grain was to come from 
Lakhimpur. If this item is to be taken 
as a specimen of the items suggested as 
fictitious we think that there is very 
little weight or force in the allegation 
put forward on behalf of the defendants 
as to fictitious entries. We think that 
the Court below was justified in accept¬ 
ing the indebtedness as between the 
Cawnpore house and the Lakhimpur house 
and the Gola house of the sum mentioned 
- above. 

It was argued that neither Shankar 
Lai nor Mannu Lai could be liable for 
any sum, because according to the con¬ 
tract between them and their brother 
Ghasi Ram they wore entitled to share 
in the profits bub they were not to be 
bound to contribute to any loss. We 
are perfectly certain that there was no 
such contract and we are quite certain 
that the learned Judge never intended to 
hold that such an absurd contract exis¬ 
ted. No doubt Shankar Lai and Mannu 
Lai contributed no capital and the shares 
in the partnership given to them were 
in lieu of their services, but as partners 
they were entitled to profit and liable 
to loss in proportion to their shares, 
lhe last point was that the rate of in¬ 
terest, namely, 9 per cent was not tho 
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rate agreed upon. On this point we see 
no reason to differ from tho finding ot 
the Court below. We think on tho 
wholo tho case was carefully tried and 
justice done by the learned Subordinate 
Judge. Wo hope that the brothers may 
see their way to bring thi3 litigation to 
a speedy determination without incurving 
further costs. The result is that the ap¬ 
peal fails and is dismissed with costs, 
v b./k.K. Appeal dismissed. 

A. 1. R. 1918 Allahabad 23 

Baner.ii and Piggott, .11. 

Nannhn and others PlaintiHs Peti¬ 
tioners. 

v. 

Sri Thakurji Maharaj and others *— 
Defendants—Opposite Parties. 

Civil Rovn. No. 8 of 191S, Decided on 
28th Juno 1918, from an order of Disfc. 
Judge, Farrukhabad, D, - 14th September 
1917. 

Agra Tenancy Act (2 of 1901), Ss. 15S and 
167—Suit to declare munii rights as proprie¬ 
tary rights—Revenue and not civil Court has 

jurisdiction. 

A suit for a declaration that rnuafi rights havo 

ripened into proprietary rights can only he brought 

in a Revenue Court and not in the civil Court. 

IP 24 0 1) 

Guhari Lai —for Petitioners. 

Surendro Nath Sen —for Opposite Par¬ 
ties. 

Judgment. —The facts out of which 
this case arises are these: Respondent 
applied to tho Revenue Court for par¬ 
tition of his share in a certain zamin- 
dari. The present applicants put in an 
objection claiming that they had acquired 
proprietary interest in certain plots of 
land which they wore holding as rent free 
grantees. The Revenue Court considered 
this objection to be an objection raising a 
question of proprietary title and referred 
the present plaintiffs to the civil Court. 
Strictly speaking this order was not cor¬ 
rect. Tho Court holding the partition 
proceedings could very easily have dis¬ 
posed of tho objection on the ground that 
no Court had yet deolared that tho objec¬ 
tors had acquired proprietary title. How¬ 
ever in accordance with the direction of 
the Revenue Court the plaintiffs institu¬ 
ted the present suit in the civil Court 
claiming a declaration that by reason of 
their holding the rent-free grant for more 
than fifty years and for two generations 
they had acquired proprietary interest in 
the land in dispute. The Court of first 
instance held that such a suit was not 
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cognizable by the civil Court an 1 returned 
the plaint for presentation to the proper 
Court. On appeal this order was affirmed 
by the lower appellate Court. The pre¬ 
sent application is one for revision of the 
order of the appellate Court and the con¬ 
tention is that the suit was cognizable by 
the civil Court. We are of opinion that 
the view taken by the Court below is 
right. I nder the provisions of S. 158, 
Agra Tenancy Act, it is the Revenue Court 
alone which could make a declaration that 
the muati rights had ripened into pro¬ 
prietary rights. Having regard to the 
provisions of S. 167, and the fact that 
cases under S. 158, are mentioned in the 
Fourth Schedule as cases cognizable by 
the Revenue Court, a suit like the present 
could only bo brought in the Revenue 
Court and not in the civil Court. The 
matter is concluded by the authority of 
t he case of Baltlco Si unit v. Marden Singh 
(1). Follow ing that ruling, we hold that 
the present suit was not cognizable by 
the civil Court and the only Court in 
which the plaintiff could have claimed 
the declaration which he sought was the 
Revenue Court. We accordingly dismiss 
the application with costs. 

V.K R K. Ap plicalion disinissed, 

(1) 119101 G I. C. 425. 
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PlGGOTT AND WALSH, JJ. 

Lakhpat liai and others —Plaintiffs— 
Appellants. 

v. 

Sri Kishan Das and others —Defen¬ 
dants— Res pendents. 

First Appeal No. 178 of 1917, Decided 
on 22nd May 1918, from decree of Addl. 
Judge. Farrukhabad. 

Patents and Designs Act ( 2 of 1911), 
S. 3 — Patent Invention, what is—Combina¬ 
tion of old motcrials in new form can be 
patented. 

Plaintiffs invented a stove for the preparation 
of b.insloehan, a medicinal powder. The essential 
features of the process were the treatment of the 
raw substance at a red heat with sulphuric acid 
inside a closed crucible or retort made entirely 
of earthenware. The ad vantages in volved were: 
(a) No iron or other metal being used in the com¬ 
position of the crucible there was no danger of 
any deleterious action on the part of the furnace 
of the acid upon the metal; and (b) the retort or 
crucible being entirely closed from the time when 
the acid was added until tbo process of calcina¬ 
tion was complete, there was no necessity of a 
chimney communicating with the * retort for the 
purpose of carrying off the fuine3 of the acid. The 
action of the acid on the crude material under 
these conditions became more thorough and 


m • * and the possible nuisance from the 
escaping fumes of the acid was done away with: 

Held: that this specification was a good sub¬ 
ject-matter for a patent. [p 20 C 9 ] 

Item fry , b. E. O'Ccnor , Tej Bahadur 
Sapru and S. M, Sul aim an —for Appel¬ 
lants. 

Moti Lai Nehru and Surendra Nath 
Sen —for Respondents. 

Walsh, J. —Wo have come to the con¬ 
clusion that this appeal must succeed. 
There has been a very full discussion 
upon somewhat unfamiliar lines in this 
Gourt;but we have'no doubt as to the pro¬ 
per conclusion which ought to be reached. 
The appeal is brought by the plaintiffs, 
the registered patentees of a process of 
manufacture, the plaintiffs consisting of 
Lakhpat Rai, Sampat Rai and Manful 
Narain, and carrying on business at 
No. 14, Mullick, Street, Calcutta against 
a judgment dismissing their suit brought 
against the defendants Srikishan Das, 
Bahai Rai and Bhoop Narain, carrying 
on business at Farrukhabad, for infringe¬ 
ment of the patent. One Prag Narain, 
who figures somewhat prominently in 
the case, is a member of tho plaintiffs' 
firm, but for reasons best known to the 
plaintiffs was not one of the applicants 
for the patent, and is therefore not a 
necessary party to the suit. The ground 
upon which the suit was dismissed wa9 
a question of fact, namely that the 
process for which the plaintiffs had oh. 
tained their patent hal been anticipate^ 
and was one of common use in the trade. 

Speaking for myself, I think it desir¬ 
able to make one or two general obser¬ 
vations. The patent law is a provision 
made by the legislature • for the encour¬ 
agement of research, industry and pro¬ 
gress. It rewards genuine discoveries 
by giving them a limited monopoly and 
thereby seeks to encourege commercial 
enterprise and development. A patent 
suit in which the validity of an alleged 
discovery is challenged is one in which 
the Courts would seem to have a right 
to expect candour and honest dealing and 
genuine assistance in the often complex 
and difficult technical question of ascer¬ 
taining whether the alleged now process 
is really a good subject-matter for a 
patent. In this case the parties appear 
to be men of position in their own com¬ 
mercial circle; each has charged the 
other with the perpetration or attempted 
perpetration of a moan and contemptible 
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fraud. There has obviously been a mass 
of hard swearing which has enormously 
increased the difficulties cf the task 
thrown upon the Court. Wo have had 
to do our best to sift the truth from a 
mass of untruth. Apart from this aspect 
of the case which must seriously have 
prolonged the litigation, there is even a 
graver aspect. It is regrettable, and it 
is a matter to which those who are in¬ 


terested in the industrial development of 
this country might well direct their at¬ 
tention, that commercial disputes of this 
kind should be tainted by a mass of pal¬ 
pably dishonest evidence, unfair methods 
of competition, and conduct which de¬ 
cent people cannot bub reprobate. More¬ 
over the conduct of the case in Court (we 
are saying nothing about the learned 
gentlemen who appeared for either party 
before the Subordinate Judge who gave 
judgment in Fnrrukhabad; wo refer parti¬ 
cularly to some of the incidents when 
evidence was taken on commission) is 
characterised hy a method of cross-exa¬ 
mination in the case of independent and 
respo.-table professional witnesses, which 
is worthy of the worst traditions of the 
lowest forms of litigation and which is 
calculated, if indulged in as a practice 

in the way in which it was indulged in 

this case, to make our trial Courts a terror 
to self-respecting men and to produce a 
state of things under which only those 
will care to come and give evidence who 
have no character to lose. 

\\e may say at once, as we are differ¬ 
ing from the view of the facts taken hy 
the lower Court, that wo find very little 
assistance in the Subordinate Judge’s 
judgment. Ifc consists of a considerable 
amount of painstaking criticism, some of 
which is difficult to follow, some of which 
we find ourselves unable to agree with, 
whiio some of the conclusions are so 
overburdened with details that their 
weight is largely discounted. Wo there¬ 
fore have to approach the consideration 
of the mass of conflicting evidence in this 

case unobscured by the existing decision 
and to form an independent judgment of 
our own. ^ In one respect we are not at 

tkl? fi? 8 ™ 0 * 9 ^ i8advanfca ^ e - Itsohappens 
that the majority of the principal wit¬ 
nesses in the oase were examined either 
on commission or by the learned Subordi. 
nate Judge s predecessor and were thero- 
fore not 'seen or heard by the learned 
Judge any more than they have been by 


us. The controversy arises in this way 
About 23rd June 1915 the plaintiffs ap- 
pliel to tlie Patent Office in Calcutta for 
a patent, the claim for which and the 
specification for which is contained in 
the document before us, specification 
No. 2191. The claim related to the 
manufacture of an ancient and well-known 
melicinal commodity called banslochan. 
As a matter of interest we may quote 
hero the chomicil description of this arti¬ 
cle as found in Professor Thompson's 
Pharmacopoeia. 

Perccntufje comjtesition . 

Silica (3i02, silicon dioxide) 90'50 
Potash (KOH, Potassium 

hydroxide) ... ... 1*10 

Peroxide of Iron (Ferric iron 

Fe-Oo) . ... 0'90 

Alumina (Aluminium Oxide 

AlaOa) ... . O’SO 

Carbon compounds and 

foreign matter ... ... 6 70 


lOO’OO 


The powder in question,which is manu¬ 
factured by a calcining process from 
bamboo, is said to ho a medicine for the 
homo, and to possess certain restorative 
and invigorating qualities for the old as 
well as for the young which, if they do 
not entirely fulfil their promise, may at 
any rate account for their undoubted po¬ 
pularity. The powder is made from the 
interior of bamboo which is found in 
Singapore, by baking or calcining. Ac¬ 
cording to the plaintiffs this process has 
up to, generally speaking, June 1915 
been carried out by means of iron pans 
when the commodity is prepared in any 
substantial quantities. Of courso they 
do not allege and no sane person could 
allege, that ordinary earthenware pans 
could not be and indeed were not in fact 
used from time to time by persons who 
wanted to preparo a small quantity for 
their own use without delay, but as a 
matter of trade use when' tho manufac¬ 
turer is preparing the stuff in any quan¬ 
tity for tho market, according to the 
allegation of tho plaintiffs, the ordinary 
known method was by the use of iron 
pans in which the stuff was placed for 
the purpose of being cooked under great 
heat in a stove. According to them also 
the effects of the use of iron pans were 
to produce a rapid and intense heat 
operating directly upon tho material; to 
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make the cost of the stove somewhat 
greater than if ordinary earthenware 
pans were used, particularly because tho 
tendency of the iron pan was to wear out 
quickly an 1 also to pro luce in the sub¬ 
stance itself what has been c.illel a 
brownish or reddish tint, specimens of 
whreh we have seen with our own eyes 
in bottles which have been exhibited in 
the case, and which is regarded in tho 
market by those who know tho stuff woll 
without having a serious drawback, as 
something which makes the article in¬ 
ferior to the best standard. According 
to tho plaintiffs also they were con¬ 
stantly worrying and working by experi¬ 
ments of various kin Is to arrive at some 
satisfactory process of beating which 
woul 1 be cheaper and more satisfactory 
than the old method; and in substance 
they claim by this patent to have achieved 
that result by a combination of earthen¬ 
ware vessels placed one upon the top of 
tho other in tho stove as described and 
delineated in the specification, which 
method they say ha9 tho superior advan¬ 
tages of securing a slower heat enabling 
the material to be treated (as it always 
is treated at som9Stago and in some form 
or another) with sulphuric acid at a rod 
heat, of confining tho fumes produced by 
the sulphuric aeid within a closed cruci¬ 
ble and of prolucing a better colour of 
pure white or bluish white. There is 
less risk of the brownish or reddish tint 
manifesting itself and tho production is 
regarded in tho market as superior iu ap¬ 
pearance and quality and costs les3. An¬ 
other feature, according to their allega¬ 
tion, which distinguishes tho now pro¬ 
cess from the old, is that in tho latter 
stoves there was a chimney of greater or 
loss height which carried away the fumes. 
Tho specification was ultimately accepted 
and was published to tho world by a 
formal notice in tho Gazette of India of 
lGth October 1915 in tho following 
terms: "Improvement in the manufac¬ 
ture of a medical preparation, Patent 
2191," which wo feel bound to say in 
passing cannot be regarded as a satisfac¬ 
tory mode of summarizing tho real claim 
which had been accepted by the office. 

Wo now turn to certain other dates. 
On a date in July 1915, by a coincidence 
which can only bo described as remark¬ 
able, one Maharaj Narain paid a visit to 
Calcutta. This Maharaj Narain, who 
gave evidence in the case for tho defen¬ 


dants' although not a member of tho 
defendants’ firm, was their general at¬ 
torney an 1 apparently the moving spirit. 
We think that tho object of this viait 
has not boon satisfactorily explained. 
Maharaj Narayan's reasons for it are two- 
fol 1. He says he was desirous to make 
arrangements or to ascertain how ar¬ 
rangements could be made for securing 
the raw materials of bamboo from Sin¬ 
gapore, and also to take lessons from one 
Muuna Lai in tho construction of the 
stove which was in common use for the 
manufacture of banslochan. A railway 
journey from Farrukhabad to Calcutta 
strikes us as a somewhat expensive mode 
of communication by post with Singapore. 
And if, as tho defendants’ case is, it be 
the fact that tho plaintiffs' process of 
manufacture was well known throughout 
India and particularly in Farrukhabad 
and all that was necessary was for some¬ 
body on tho spot to show tho workmen 
in Farrukhabad how to build a stove, we 
do not see why it was necessary to go to 
Calcutta at all. The process of impart¬ 
ing tho knowledge which Munna Lai pos¬ 
sessed to tho mind of Maharaj Narain 
appears to have occupied a considerable 
period. Although tho visit took place in 
July, it is not suggested that tho defen¬ 
dants began to build until September of the 
same year. Tho nature of tho construc¬ 
tion of the stove is such that the time oc¬ 
cupied by instructing a comptont work¬ 
man how to make it and in fact produc¬ 
ing one complete from top to bottom 
could not possibly amount to more than 
a week. Whether the course of lessons 
was more troublesome than had been 
anticipated, or whether there was an un¬ 
expected delay in obtaining tire raw 
materials from Singapore, we do not know, 
hut tho next date which is important is 
18th December 1915, when tho defendants 
wrote to a customer in Delhi in these 
terms: 

“Our compliments to you. Wo have started 
factory for manufacturing banslochan. All kinds 
of goods aro in stock. Tho rates will bo given be¬ 
low, pleaso noto them. Tho rates have fallen 
down on account of tho opening of our factory; 
so you should scud for goods from us, in order 
that you may dorivo beuelit and our factory may 
receive help from you. Wo shall send goods of a 
very superior quality. Please send for a small 
quantity of goods as sample and seo them. Wlnit 
more to add ?" 

And then follows a list of rates to 
which wo shall refer in a moment. It is 
hardly to he wondered at, having regard 
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to tho terms of that letter and to the 
fact that it is common ground that the 
process of manufacture referred to in 
that letter was precisely the samo as tho 
plaintiffs’ patented process of manufac¬ 
ture, that tho defendants have not seri¬ 
ously challenged the plaintiffs’ conten¬ 
tion that the plaintiffs' process of manu¬ 
facture, if new, is certainly an improve¬ 
ment. The defendants have not attempted 
to explain in any way consistent with 
the ordinary conduct of honest business 
men the sudden enthusiasm, worked up 
one may say to almost white heat, which 
they displayed for the manufacture of 
banslocban between June and December 


1915, but having regard to the fact that 
the rates per seer set out in their letter 
were a very substantial reduction upon 
the price then being charged by the 
plaintfffs and that the plaintiffs were 
admittedly practically in solo posses¬ 
sion of the market, we have not the 
slightest doubt that on 18th Decem¬ 
ber, when that letter was written and 
further hack even when they determined 
to enter the market for the sale of this 
commodity, they knew perfectly well 
that whether it was a genuine discovery 
or not, the plaintiffs were coming upon 
tho market with an alleged improved 
method of manufacturing this commodity 
which was likoly to bo a commercial suc¬ 
cess and that they had made up their 
minds, by fair means or by foul, to share 
the profits which they anticipated tho 
plaintiffs wore going to make if their in¬ 
vention were accepted by the public. 

?“ 26th January 1916 an even more 
striking document came into existence. A 
telegram was sent to the defendants 
from Calcutta by another Maharaj Narain, 
who appears upon the stage for a moment 
and subsequently is seen no more in con¬ 
nexion with this case. The plaintiffs, by 
an application made in the course of the 
smb, not unnaturally showed considera¬ 
ble curiosity about this telegram and no 
doubt also as to what this Maharaj Narain 
was doing m Calcutta. That curiosity 
has never been satisfied as the defendants 
have nob put this Maharaj Narain in the 
box. All we know about him is that he 
belongs to a younger generation, that he 
is the son of Bahai Rai, one of the defen¬ 
dants and that he wired to the defen¬ 
dants in the following terms: 

oom^mm a ediaW y .”° lng ° f banoIoobani 


It is to be observed that that telegram 
alleges, and it is quite possible that tho 
plaintiffs themselves have alleged some 
time or another, that this patent gave 
them the sole right of manufacture and 
sale of the commodity itself. It does not 
refer to the process. It is quite clear 
however that Maharaj Narain, the general 
attorney of the defendants, to whom it 
was sent and who, that is to say, Maharaj 
Narain in Farrukhabad, undoubtedly re¬ 
ceived and dealt with the telegram, knew 
quite well that tho telegram referred to 
a process and not merely to the com¬ 
modity. What exactly he did, except :i 
visit to Cawnpore to consult somebody, is 
not quite clear. But on 27th January lie 
sent a telegram to the Controller of 
Patents, Calcutta, ia the following terms: 

“Application for pdent process uiauufactuto 
of bamboj camphor tendered by L.ikhpat Rui, 
Sampat Rai or other party is for a process used 
by ourselves as several manufacturers are for* 
wardiug representation." 

Two observations arise upon that docu¬ 
ment. Maharaj Narain would have us 
believe that the telegram which he had 
received from his namesake was the only 
information which he had upon the sub¬ 
ject at all. Wo find it impossible to be¬ 
lieve this statement. Tho tologram 
to the Controller of Patents shows that 
he knew perfectly well that tho applica¬ 
tion dealt with tho process of manufac¬ 
ture, no reference to which had been 
made in the telegram received from 
Calcutta but more than that, he alleged 
in the telegram sent within 24 hours of 
the news which lie had received from 
Calcutta that the process for which 
application had been made was tho same 
as that with which ho was so familiar. 
It is impossible that he could have be¬ 
come aware of that fact, even if it wore a 
fact, by ineaus of the telegram from Cal¬ 
cutta. We aro satisfied on these materials 
alone that tho telegram was a disingenu¬ 
ous document sent expressly for some 
purpose of the defendants’ own and that 
the conduot of Maharaj Narain anil his 
perfectly hopeless attempts to get out of 
the difficulty are only evidonce of the 
guilty conscience of a dishonest man. It 
does nob however rest there. Tho tolo¬ 
gram was followed up by a letter which it 
is necessary to examine very carefully, 
having regard to the statements about it 
made by Maharaj Narain wheu ho was 
very naturally asked in cross-examina¬ 
tion to explain its language. It is dated 
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-7th January 1916, from Farrukhabad. 
It is signed "Sri Kishen Das by the pen 
of Maharaj Narain." It is however 
siid on behalf of the defendants-respond¬ 
ents at the Bar before us I think it was 
not very clearly said at the trial to have 
been written by a scribe for Maharaj 
Narain when Maharaj Narain was in 
Cawnpore. It is in the following terms: 

“We are informed that Lakbpat Kai Samp.it 
lhi of 11 Mullick Street, Calcutta, have applied 
for permission to patent a process for the manu¬ 
facture of bamboo camphor (banslocban). Wo 
have the honour to state that the same process 
has been in use by us for some time past and 
others have b^cu using it for a still longer period. 
I he obj'ctof this applicant is apparently to 
place obstacles in the way of our doiu^ business, 
and although in our opinion there is nothing 
patentable in the process, we deem it necessary 
to record the fact that the process which the 
applicants propose to patent is not new’* 

(so far the letter merely repeats what 
had been said in the telegram and then 
follow these significant words) ‘and is 
in common use by a number of manu¬ 
facturers in this district." The defend¬ 
ants’ case at the trial, as we shall have 
occasion to point out in a moment, was 
that this process of manufacture had been 
adopted for tlio most part by firms in 
Calcutta for many years although they 
had during the last decade been driven 
out of the market by the plaintiffs. 
Maharaj Narain was therefore asked to 
explain the language used in this letter, 
lie first 9iid: 

“1 wrote in the letter to the Patent office 
that the said process for preparing banslocban 
was used by a number of manufacturers in the 
district, because two factories were then using 
that process and several other factories in this 
district had formerly used that process." 

No.v there can be no mistake about 
that sentence. Ho was confronted with 
the letter which ho had written and he 
was asked by the cros-examiner, perfectly 
naturally and fairly, "to what you wore 
referring,” and ho pledges himself on a 
critical question in the dispute to the 
fact, although not a tittle of evidence 
has been called to support it, that in the 
district, that is to say in Farrukhabad, 
because the wlitter was at Farrukhabad, 
there were two factories using that pro¬ 
cess and several other factories in the 
district bad formerly used it. lie could 
have had no doubt whatever as to the 
purport and meaning of the question 
which was put to him and as to the 
meaning of the answer which he gave. 
Uc was then reminded indirectly that his 


case at the trial was that it was mainly 
in use in Calcutta and the cross-examiner 
put this question: "Can you state any 
reason why you did not mention about 
Calcutta in it?” lie answered: 

“I did not mention any place, but simply told 
him that several manufacturers used that process 
and 1 cannot say what he understood that he 
mentioned the words in thie district." 

So that after swearing point blank that 
he used the words in this district with 
special reference to factories which were 
really in his mind and realizing the diffi¬ 
culty that he got himself into having re¬ 
gard to the real facts which he was able 
to prove, be recanted and threw the blame 
on to the Babu to whom bo was dictating 
the letter. We have dwelt upon this inci¬ 
dent in the case, because it is only by 
such tests (they are specially valuable 
where you get a contemporaneous’ docu¬ 
ment under the hand of a witness which 
lie cannot deny), fairly applied by a 
proper cross-examination, that you 
can prove the witnesses in a case of acute 
conflict of verbal testimony and see where 
the pinch comes. We have come to the 
conclusion that the conduct of Maharaj 
Narain, with regard to the statements 
which ho made in the documents them¬ 
selves and the hopeless attempt to get 
out of the difficulty in which ho found 
himself when challenged on oath in the 
witness box, shows that he was a dis- 
liDncst witness, that ho was labouring 
under a guilty conscience and that there 
is no explanation of his conduct oxcept 
upon the hypothesis, which the plaintiffs 
allege, that he was the moving spirit in 
an attempt to steal and purloin the plain¬ 
tiffs’ process from them by unfair means. 

Shortly after this incident and the 
telegram of protest to the Controller of 
Patents, it being too late for the defend¬ 
ants to challenge the registration of the 
patent, they continued the manufacture 
which, it is admitted, i9 practically the 
same process as the plaintiffs’ and there¬ 
by forcod the plaintiffs to bring this suit. 
The plaintiffs ask for an injunction and 
for damages. The defendants, while al¬ 
leging generally that the allegod inven¬ 
tion is not really a good subject-matter 
for a patent, for example they say in 
para. 6 of their defence that it was the 
original form of stovo in common uso for 
a long time in India, raise a somewhat 
broader issue of fact on which the trial 
in the Court below and much of the cl is- 
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cussion before us has really turned, 
namely, they have committed themselves 
to this somewhat startling proposition 
that not only-other traders mostly in 
Calcutta, but even the plaintiffs them¬ 
selves, have all along manufactured bans- 
lochan by this method which the plain¬ 
tiffs now seek to patent; that it is really 
the only method known to the trade, that 
it is incapable of improvement: and that 
the plaintiffs have themselves been doing 
business by this method for some 12 or 
13 years, and that they really were endea¬ 
vouring to impose upon the Controller 
of Patents and the general public, not a 
thing in which they believed as a Dew 
discovery, hut a thing which they knew 


was well known to others as well as li 
themselves and was an attempt to de¬ 
fraud the general public. Now that, as 
we have said, was a startling proposition 
which one would naturally require to he 
clearly and definitely established in fact. 
The defenHants alleged in their answers 
to the interrogatories served upon them 
in the course of the suit by the plaintiffs 
the names of the firms relied up^n by 
them as being those commonly using this 
process of manufacture; 

(1) Hulasi Rai, Calcutta; (2) Hanuman 
Sahai Ramoshar, Calcutta; (3) Bhagwan 
Das Munna Lai. Calcutta; (4) Prag 
Narain, Calcutta (now one of the plain- 
tiffs firm); (5) Lakhpat Rai Chhote Lai, 
Calcutta (the plaintiffs’ firm); (6) Sil- 
chand Sadh Calcutta: (7)JuggiLal Bania. 
Farrukhabad; (8) Mathura Das-Sat 
Narain, Cawnpore. 

Omitting from this list the two now 
connected with the plaintiffs’ firm, these 
persons appear to have ceased business 
altogether for periods varying from 40 
years to 15. It is not suggested that any 
, . 1001 “as manufactured banslochan 
during the last 14 years. Two of them 
or representatives of two of them, ap- 
peared in the box. All of them were 

rriTl \i 6dly fa ‘ ll J res in business. At the 
S ‘, , Munn . a Lal > of them, was called 

Sir 8P ? ke of three - two of whom are 
additions to the list which l have read. 

namely, Karim Baksh and Gappu Lai. 

ut inasmuch as neither of them appear¬ 
ed m person at the trial no further re 
ference need be made to their business 
Reference will have to be made to the 
two witnesses Munna Lai and Ramesh- 
war ,n a moment. But the striking fact 
and it is common ground between the 


parties in this case, is that the plaintiffs 
by ordinary competition,and if the defen¬ 
dants’ ca-e is to be believed by the use 
of precisely "the same process that the 
defendants themselves have been using 
•and everybody else in the trade has been 
using, have succeeded during the last 12 
or 13 years in securing a paramount posi¬ 
tion in the trade. All their rivals have 
been beaten out of the field and it is not 
suggested that during that period of 12 
or 13 years the plaintiffs have enjoyed 
any superior advantage over their com¬ 
petitors, and the theory is that in spite 
of that fact, and although they have suc¬ 
cessfully carried on their business during 
that period, almost unrivalled, by the 
well-known process which was open to 
everybody, they nonetheless thought it 
necessary, so far as we can see, for no 
possible object either of gain or of any¬ 
thing else, to invent a story which could 
have been exposed and blown to pieces 
in five minutes by honest evidence, namely 
that all this time they have been adopt¬ 
ing a totally different mefchoi, that they 
have been experimenting in now methods 
and only just discovered, and therefore 
wont to the expense and trouble of ob¬ 
taining a patent for this ancient method 
which was known to all. Wo think that 
theory has hopelessly broken down upon 
the evidence and that it is a hypothesis 
which would require overwhelming evi¬ 
dence for any Court to accept as the real 
truth. 

Turning to the oral evidence, which it 
is necessary to examine in this case with 
the preface which we have already made, 
namely, that there is on the written evi¬ 
dence and on the admitted facts serious 
reason for doubting the honesty of the 
defendants’ case, a very strong attack was 
made by the Hon’ble Motilal Nehru for 
the respondents upon the plaintiffs for 
not, *9 ho put it, going into the box. 
Wq think this commeut j$ really not 
justified. They did go into the box in the 
true sense of thb word. The District 
Judge, who originally was intended to 
try this case, himself called Maharaj 
Narain for the defendants on the one side 
and Manful Narain, one of the plaintiffs, 
on the other side. Manful Narain gave 
his statement to the learned Judge des 
oribing in general language the present 
process, saying that in the old stove an 
iron trny.had been used, that the present 
stove is olosea above the trays while the 
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other was not so, that in the old stove 
there used to bo a chimney while in the 
new there is no chimney, that un3er the 
old stove the working had been going on 
in his factory in Calcutta for many years, 
that he had never seen an earthen-howl 
being used in any other factory until 
they decided to use it, and as far as he 
knew, for 13 or 14 years nobody in Cal¬ 
cutta had been manufacturing this stuff 
at all. We do not know what more the 
p lain tiffs could say than this witness 
said, unless he was cross-examined in 
detail either by the Court or by the 
other part'*. A sort of argument was 
suggested that Mr. Bemfry, who con¬ 
ducted the case for the plaintiffs in the 
Court below, ought to have put the man 
into the box again. 

We cannot see the slightest reasou why 
lie should have done this. The witness 
had given a general account of his case 
consistent with the independent witnes¬ 
ses who were subsequently called to sup¬ 
port it, and if the defendants thought that 
they could get anything out of this parti¬ 
cular witness of whom they now make a 
grievance as not having been called at 
all, nothing was easier than for them to 
apply to the learned Judge at the trial to 
re-call him for cross-examination. It is 
idle to suggest that the provision in the 
Code which enables a Judge to call one 
of the parties and put him on oath, does 
not make the witness just as much a 
witness and make the evidence just as 
relevant, as if he is called by his own re¬ 
presentative. And why in the world when 
lie has given satisfactory evidence his 
legal representative should go through 
the ceremony of putting him into the 
box again for examination in-chief, we 
cannot (or the life of 113 understand. But 
there is nothing in the point, oven if 
there were any technical grievance which 
could bo founded upon it, because Frag 
Narain, although not a plaintiff, is to all 
intents and purposes the same as a plain¬ 
tiff; and lie gave evidence at considerable 
length and his story was much to the 
same effect. He had obviouly been work¬ 
ing on his own account and had in 1911 
joined the present plaintiffs in partner¬ 
ship. He described in detail the present 
form of manufacture and the old lorin of 
manufacture. Ho explained that the acid 
was mixed formerly with the dry bans- 
lochan and that the mixture was put into 
the stove. Ho said that acid was used 


1918 

before putting banslochan into the stove, 
apparently referring to the process of 
washiog before baking. He described the 
chimney which was formerly in use. He 
described how, for the last 18 months, 
they had ceased to use iron pans, and 
hal used earthenware pans or khclis in 
their place, ne said that the inventors 
were Lakhpat Rai, Sampat Rai and Man¬ 
ful Narain, giving the three names of the 
plaintiffs excluding himself, which may 
mean that they all individually took 
part, or may mean nothing, namely that 
they were merely the owners and that 
somebody in their employ had lighted 
upon the idea. The only question is whe¬ 
ther it was a real discovery, and ho des¬ 
cribed the advantages of the new process 
in these terms : 

"The Dew invention therein is this: three 
kholis, a hanJi and another bandi to cover it 
and a gamla with a hole to cover it over which 
another handi is placed. This is the new inven¬ 
tion. No stovo of this kind was made before. 
Besides the above, there are four bricks iuside 
the stove on which the three kholis rest and 
three bricks above to keop the gamla and the 
fact that fire affects kholis and h.indis from all 
sides. Besides this there is no new invention. 13j 
doing away with the cnimnoy the benefit is that 
the fumes of acid formerly used to escape but 
now they materially affect the material and 
thoroughly clean it. This is the new invention 
in it." 

And he mentions by the way that 
Dr. Hossack, whom we shall have to 
refer to in a moment, came and saw the 
process when iron pans were uso l, that 
he remained standing below the platform 
and asked a few questions for a space of 
five minutes, that they showed him how 
they mixed tlie acid into the crude bans¬ 
lochan. kept outside the stove, by push¬ 
ing it in with a ladle and that no acid 
was used in his presence when the stuff 
became red hot. He also said that Dr. 
Hossack must have been in error or must 
have been misunderstood when he was 
reported as saying that the acid was 
thrown into the stuff, as it never was. 
In connexion with the evidence of this 
witness and of the conflict, if any, bet¬ 
ween him and Dr. Hossack. it is not un¬ 
important to refer to the evidence of 
Mr. Briggs, commonly called Bugs in the 
hook. He was called by the plaintiffs and 
was examined on commission and des¬ 
cribed himself as an analytical consult¬ 
ing chemist. He seems to have had good 
training in England and to have worked 
under a gentleman of experience in India 
since 1898. He was not a witness to any 
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fact bat merely an expert upon the new 
process. Assuming the facts to be as al¬ 
leged by the plaintiffs, he said that he 
thought the new stove was better. He 
had been shown what was alleged to be 
the old process, and therefere he believed 
the pans in it to ho of iron, and upon 
that hypothesis he said that the new 
stove was better on account of its slow 


heat, whereas the old stove being of iron 
must be a fast heater. He had never seen 
a stove like the plaintiffs’ before. But 
it does not appear that he had been in 
the way of seeing theso stoves one way 
or the other in the past. But his opi¬ 
nion was that the effect of adding sul¬ 
phuric acid to cold material would not 
be nearly so satisfactory as at a red 
heat, while on the other hand an attempt 
to add it at a white heat would be to lead 
to too rapaid an evaporation, which 
might be dangerous, and in the former 
stove which he 6a\v it would be impracti¬ 
cable. 

He said it was not an ordinary ac¬ 
cepted theory that sulphuric acid should 
bo added at a red heat. And he suggested 
that the iron pan (it was only a belief on 
his'part, but it i9nofc without significance 
in its bearing upon the rest of the evi¬ 
dence) probably was the reason of the 
reddish or brownish appoarance of bans- 
lochan which had been seen and ob¬ 
jected to in the past, his theory being 
that the acid acting upon the iron-pan 
when hot would produce what he des¬ 
cribed as ferrous sulphate. He said that 
the furnace may be called a furnace on 
the reverberatory principle, and .be made 
also this important statement. Havin seen 
the stove which was alleged to be now and 
the stove which was alleged to be old, he 
said the stoves did resemble one another 
in outward appearance, although one was 
made of iron pans and the other of 
earthen vessels. Th ? importance of that 
is (it is plain upon the evidence even if 
it is not plain to one's own intelligence) 
that you can only discover whether iron 
pans or earthen pans are used inside by 
some kind of physical or ocular test, and 
that you oannot possibly discover it by 
the naked eye when the place inside is a 
buromg furnace. The next witness ro- 
1 led upon by the plaintiffs is Dr. Sandal. 
Dr. Sandal was a subordinate official in 
the Health Department in Calcutta, a kind 
of inspector of nuisances, whose business 
it was to go round and visit factories 


under his superior officer, and he was 
subordinate at one time undoubtedly to 
the witness whom we shall refer to in a 
moment. Dr. Hossack. lie gave a de¬ 
tailed account, which it is not necessary 
to recite, of the old system worked by 
the plaintiffs as he remembered it. and 
if his evidence is believed, the truth of 
this dispute would clearly he on the side 
of the plaintiffs. 

A most violent attack, and in our opi¬ 
nion an entirely unjustifiable attack, was 
made upon this witness and for certain 
reasons which arc material to other parts 
of tho case, we propose to examine it in 
some detail. It is quite true that tho 
witness was not a man of the highest 
academic qualifications and that he had 
bought, as other people have bought, an 
American degree. The curious featuro of 
tho impertinent and virulent attick upon 
his intellectual and academical qualifica¬ 
tions, apart altogether from his personal 
character, was tho fact that when ho was 
asked a question as to whether the stove 
now used by tho plaintiffs was an im¬ 
provement, an objection was raised by 
the legal gentleman who subsequently 
cross-examined him about his intellec¬ 
tual qualifications, on tho ground that he 
was not called as an expert, so that 
while the defendants objected to his 
answering a question as an export, they 
delivered a cold-blooded and deliberate 
attack upon his educational qualifications. 
A9 a matter of fact ho did not profess to 
bo an expert in the real sense of the word 
and his answer, when ho was allowed to 
give it, 9hows what was uppermost in 
his mind, namely his duties as an in¬ 
spector of nuisances. He said: 

“Tho present process that I havo scon is far 
better and no nuisance is created either to tho 
inmates of tho house or to tho neighbours and 
tho material now is whiter and better than 
before.” 

It is duo to this gentleman to say that 
he was in the employment of tho Muni¬ 
cipal Corporation of Calcutta for about 
25 years and that lie retired after that 
period owing to ill-health with a pension. 
Ho was challenged with the opinion of 
his suporior officer aud ho answered a 3 
only an honest witness could do, that he 
did not think that Dr. Hossack was ever 
at tho factory for any great length of 
time, but whatever he (Dr. Hossack) said 
I 10 had seen he (the witness) could say 
nothing. Ho (the witness) was only 
there to epoak to what he had seen. 
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Having failed by throwing every sort of 
nuid at this witness for a considerable 
time to make the slightest impression 
upon his evidence, the defendants then 
embarked upon a new and more desperate 
form of attack. They deliberately ac¬ 
cused this witness, not in the presence, 
bo it observed, of the Court trying the 
case, but in the presence of a commis¬ 
sioner, of having offered to sell his evi¬ 
dence to them for Rs. 500 and they did 
this by the production in person of the 
two persons to whom the offer was sup¬ 
posed to have been made. Their names 
were Kunji Lai and Gappu Lai. It is 
impossible for U3 to shut our eyes to 
the fact that Gappu Lai is the name of 
the petitioner in an original suit which 
lias been connected with this appeal 
and which has been heard by us. al¬ 
though judgment has been reserved, in 
which ho, Gappu Lai, seeks to revoke 
this very patent, and that Gappu Lai 
and Kunji Lai, these two men, have given 
evidenco before us in that suit testifying 
to their personal knowledge of the old 
process by which banslochan was manu¬ 
facture 1. 

Mr. Moti Lai for the respondents, 
contendol, when we asked him why 
these two men to whom Dr. Sandal is 
alleged to have offered sell his evidenco 
were not called, that the law did not 
permit him to put them into the box. 
but that by another section of the Evi¬ 
dence Act he was hound by the answer 
cf the witness. If that view is correct, 
Dr. Sandal’s evidence stands untainted 
and untouched by the attack upon him. 
But it is 'impossible for us not to ask 
ourselves the question why, if those two 
men were in a position to give evidence 
before us in another suit, one of them 
being actually the petitioner and an 
alleged manufacturer and seller of the 
substance (banslochan) whp alleges that 
he has suffered a grievance through this 
patent and could testify to the fact that 
one of the principal witnesses called by 
the plaintiffs had made an offer to them 
to sell his evidenco to the defendants, 
they were not called as witness in this 
suit. To that question there has been no 
attempt of any kind to make any answer. 
The learned Judge undoubtedly rejected 
the evidence of Dr. Sandal. Wo are 
unable quite to understand the ground 
on which the learned Judge rofused to 
treat him as an honest witness. It is 
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true that Dr. Sandal admitted that he 
went for his own examination before the 
Commissioner on a date other than that 
on which he was really summoned, 
having reason to believe that lie would 
ho wanted on that date, and the learned 
Judge accepts the explanation in his judg¬ 
ment, but nonetheless ho comes to the 
conclusion that this matter, which is 
satisfactorily explained, coupled with the 
negotiations about the purchase of his 
evidence makes the matter suspicious. 
The view of the learned Judge is that the 
evidence of a witness should ho rejected 
if only he is asked questions sufficiently 
offensive to arouse suspicion as to his 
character. We cannot agree that this is 
a sufficient reason, and we ?ee none for 
throwing over Dr. Sandal’s evidence. It 
may he that Sanitary Inspectors are not 
always absolutely reliable, hut they must 
be shown, and not presumed, to be un¬ 
trustworthy. 

The next witness relied upon by the 
plaintiffs was Dr. Mittor. Here again we 
have been ourselves unable to accept the 
somewhat hypercriticism to which this 
gentleman's evidenco lias been submitted 
by tho lower Court. There does not seem 
to be anything extraordinary in Dr. Mit¬ 
tor s story that ho, being a doctor on a 
ship between Singapore and Calcutta, 
made the acjuaintance of one of the 
plaintiffs whose business was in both 
places and who was travelling backwards 
and forwards and as the result of this 
friendship he went to stay with the 
plaintiffs and ha 1 melically treated one 
of tlienv. an 1 was wandering about their 
premises and became acquainted with 
the manufacture which was going on and 
out of which, they were making their 
living. And why a doctor should not, 
assuming that ho was there and interest¬ 
ed himself on a holiday in the manufac¬ 
ture of the article by which his friends 
were making a livelihood, take the oppor¬ 
tunity of looking into the stove out of 
curiosity and satisfying himself whether 
it contained au ironpan or earthenware 
pan we do not quite sco. However, the 
learned Judge seems to find something so 
uncommon in it that he regards it as not 
tru3 at all, and in the course of his judg¬ 
ment lie has come to the conclusion that 
none of the details of Dr. Mitter's story 
can be accepted. Being apparently dis¬ 
satisfied in liis own mind with that 
criticism he finally came to the conclu- 
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sion that Dr. Mitfcer was not there at all. 
But we think that there is no material on 
which we can treat Dr. Mittor otherwise 
than as an honest witness, who was 
desirous of giving the best assistance he 
could from his recollection. And again 
if Dr. Mitter's evidence is believed, the 
fact that the plaintiffs were using iron- 
pans in the stove is clearly established. 
On the whole we think that the plain¬ 
tiffs have made out a satisfactory caso; 
that there is no reason for disbelieving 
tlia live witnesses to whom wo have 
referred; that upon their evidence it is 
establish©! that iron pans wore formerly 
used; that the earthenware pans were 
new; that the present combination is an 
improvement and that it ha9 the advan¬ 
tages claimed for it. 

We have however to consider further 
how far the defendants’ evidence makes 
a serious inroai upon this evidence. The 
defendants called a quantity of evidence. 
Wo have already given sufficient reason 
for distrusting the evidence of Maharaj 
Narain. The main features which the 
defendants otherwise roly upon are the 
evidence of Dr. Hossack, undoubtedly a 
scientific wituess of high standing and 
respectability. Munna Lai who is alleged 
to have been in the trade and to have 
taught Maharaj Narain, and further a 
contemporaneous report made by one 
Mr. Kundu, a subordinate in the Health 
Department and a kind of inspector of 
nuisances subordinate to Dr. Hossack. 
We think that giving full weight 
to Dr. Hossaok's evidence it really 
comes to very little. He was palpably 
an honest witness who frankly said that 
he was very hazy, and the more pressed 
he was upon details, the more he ex¬ 
plained that his recollection was really 
a hazy one. It is but natural that a busy 
man like Dr. Hossack with important 
avocations should forgot what he had 
seen long before, to which at the time he 
attached no importance and in which he 
hid no concern; and when reminded 
about it should come to Court with a 
very hazy recollection of it. Whereas 
the case of a man like Dr. Witter is quite 
different. Although he had no oonoorn 
in the matter, being a friend of the 
plaintiffs, he might very naturally spend 
his leisure time in looking into their 
stove; but Dr. Hossack was a busy man 
engaged id his profession, aqd therefore 
the plaintiffs case may be perfeotly true 
1918 A/5 ft 6 


and everything that Dr. Hossack said 
may bo perfectly honest, whereas it is 
impossible for the defendants’ case to be 
true without convicting Dr. Sandal and 
Dr. Mitter of flagrant and deliberate 
perjury. This in itself is a reason for 
preferring the plaintiffs’ story, supported 
as it is hy witnesses who relate facts 
which could only be w ilfully untrue, if 
untrue at all; whereas in so doing we do 
not cast the slightest discredit upon Dr. 
Hossack's testimony. We do not think 
that he was really prepared to commit 
himself upon the question whether the 
interior of the stove was iron or not. 

It is plain from Dr. Brigg's ovideoce 
that he could not have examined it for 
himself at any rate with his eye, and he 
does not profess to have used any other 
means, and it is quite clear from the 
report which he made on 14th October 
1909 that the process of calcining the 
bamboo camphor, in what he called a 
retort, with an addition of sulphuric acid 
occasionally, was being carried on in a 
stove which had a chimney—a fact 
wholly inconsistent with the defendants’ 
case. In our opinion the evidence relied 
upou of Dr. Kundu, who is represented 
only by his report, ought really as a 
matter of law to be rejected. Dr. Kundu’s 
report h alleged to be a public document 
under S. 35, Evidence Act. We think 
that it does not come within this cate¬ 
gory at all, certainly not for the purpose 
of proving a fact immaterial to the 
matter in respect of which he was making 
his report. But however that may be, 

Dr. Kundu is alive and available and 
was twice summoned by the defendants. 
The plaintiffs properly objected* to the 
report. Their objection was overruled. 
They contend in one of their grounds of 
appeal that this report ought to have 
been rejeoted. We agree that it ought. 

On the other hand it has been referred 
to by both sides in the Court below and - 
before us, and even if it was improperly “7 
admitted, we think that it would make ^ 
no difference to our decision in any way. 

It refers to the addition of strong sal- ^ 
phuric acid at a white boat; it refers also 
to the existence of a chimney; and al¬ 
though it does desoribe the stove ns a 
native reverberatory furnace,” which 
according to the best understanding of 
that expression is inconsistent with the 
method of iron pans which the plantlffs 
say they were using, we are not satisfied 
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that a gentleman who thinks that a high 
chimney is useful for diminishing the 
amount of heat generated in a stove, is a 
gentleman whom a priori,we can accept 
as fully acquainted with the technical 
meaning of the term “reverberatory 
furnace." The witness Rameshar does 
not appeal to us as a satisfactory witness, 
lie said he worked this process according 
to the plaintiffs’ method for 20 years. 

If he did he made an astonishing mess 
of it. lie has not attempted to work it 
during the last 20 years, lie became the 
owner of the factory, in which it was 
alleged he had formerly worked, by a 
deed of gift from his former employer, 
the result of which was that the concern 
was wound up within a year. He frankly 
says that there is nobody now to he 
found in Calcutta who might have seen 
the stove which he had at that time, and 
when he was asked about the hooks relat¬ 
ing to his business he made the astounding 
statement that a Mahomedan gentleman 
who lived in a bungalow wrote out the 
books, hutho is not now to be found. An¬ 
other witness relied upon was a man named 
Ram Kumar, who was a broker. If he is 
like most brokers, he interests himself 
more in the commission to beearned from 
a manufactured article of this kind than 
in the process by which it is brought into 
existence. He has % nofc been at work sioce 
1304. Ho says that somebody or his 
clerk has been receiving profits for him, 
but ho does not know how much. He 
admits having been hard hit by the plain¬ 
tiffs who have been selling this stuff 
without an agent, and really all that he 
says is that he never saw iron pans, hut 
did seo broken earthenware pans about 
the place where manufacture was going 
on, and that when he did see them he 
"sat down and talked." Korean we attach 
much greater weight to tho evidence of 
the gentleman, Govind Singh who visited 
Calcutta and stayed with the plaintiffs. 
His opportunity for seeing the internal 
construction of this stove was according 
t^ his first impression, from a window 
some fifteen yards away from where he 
was sleeping. When pressed, ho thought 
he got a better view of it from the en¬ 
closure where he went to relieve nature. 
This gentleman is under the impression 
that Howrah Bridge is a kind of kuchha 
bridge cf pi pas covered with straw and 
mad; and if that is the best account he 
can give of it after visiting Calcutta (we 


take judicial notice of the fact that 
Howra Bridge is at times not unlike 
London Bridge in the middle of the day) 
if that is the best this gentleman can 
make of Ins impression of Howrah Bridge, 
we do not think that any importance can 
he attached to his recollection of the 
internal construction of the stove. Dr. 
Srivastav’s evidence really consisted of 
no more than the recitation of what he 
had read in the journals, “Indian Fores¬ 
ter" and “The Commercial Products of 
India." We may say that the Court 
below was mistaken in thinking that 
there was any legal ground for the ad¬ 
mission of this witness’s information of 
literature on the subject which was 
otherwise inadmissible; but it really con¬ 
tributes nothing to the case. The wit¬ 
nesses Chhedu and Sheoraj Narain, one 
of whom apparently is an old servant of 
tho plaintiffs and the other, a relation 
of Manful Narain, one of the plaintiffs, 
is not on very friendly terms with them, 
sufficiently create doubt with regard to 
their power of observation in respect of 
the material drawn out from tho fire. 
They say it was drawn out fifteen minutes 
after its treatment with the acid, whereas 
Munna Lai says the interval is two or 
three minutes. 

So much for the defendants' witnesses, 
as a whole, many of whom no doubt were 
doing their honest best to give an account 
of what they saw. This brings us to the 
consideration of Munna Lai, and this is 
the evidence which from tho defendants* 
side causes us more difficulty than any¬ 
thing else in the case. Ho tells a story 
which on the face of it is clear and not 
open to much criticizm and it has been 
accepted by the learned Judge who, by 
the bye it should be observed, did not 
see him as he was examined on commis¬ 
sion. We think however that his con¬ 
nexion with Maharaj Narain and with 
the defendants is very close, and that ho 
is, if the expression may be used, tarred 
with tho Maharaj Narain brush. We 
cannot accept as satisfactory, as we have 
already said, tho story of Maharaj 
Narain's visit to Calcutta in July merely 
to take lessons from this witness, and 
one sentence in his cross-examination 
casts doubt upon the whole of his story. 
He committed himself to the positive 
statement that the plaintifls had been 
using this- process in Calcutta to his 
knowledge for 12 or 13 years. 
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chase of earthenware vessels such as are 
necessary for a stove like the plaintiffs/ 
they are equally consistent with the ordi¬ 
nary use, by persons interested in the 
manufacture of the article, of earthen¬ 
ware pans for mixing it or washing it, 
and having regard to the other evidence 
regarded as a whole and Munna Lai’s 
close association with Maharaj Narain 
whom we unhesitatingly hold to bo a 
dishonest witness, we do not think that 
either he or his books are sudicient to 
destroy the case which the plaintiffs 
have established. For these reasons we 
have come to the conclusion that the 
plaintitis' case is true, that iron pans 
were used an l that they themselves by 
experiment have discovered the better 
use by combination of the earthenware 
pans. We find that the essential fea¬ 
tures of the process patented by the 
plaintiffs are the treatment of the sub. 
stance at a rel heat with sulphuric acid 
inside a closed crucible or retort made 
entirely of earthenware. The advan¬ 
tages involved are: (a) No iron or other 
metal being used in the composition of 
the crucible there is no danger of any 
deleterious action on the part of the fur¬ 
nace of the acid upon the metal afore¬ 
said; (b) the retort of the crucible is enti¬ 
rely closed from the time when the acid is 
added until the process of calcination is 
complete; this does away with the uecesi 
sity of a chimney communicating with 
the retort, by means of which the fumes 
of the acid use! to be carried off. The 
action of the acid on the crude material 
under these conditions appears to be more 
thorough and satisfactory' while the pos¬ 
sible nuisance from the escaping fumes 
of the acid is done away with. We 
think this combination as embodied in 
the plaintiffs* specification is new, that 
no one ever worked it out before, that it 
effects a useful purpose iu reaching the 
point of heat at which the treatment of 
sulphuric acid can be most effectively 
applied and in eliminating the brownish 
tint or iron matter from the material, so 
as to produce a purer colour and a better 
quality. 

The question of law which has been 
vigorously argued therefore arises: who- 
ther this has been properly claimed by 
the plaintiffs in this specification as a 
good subject-matter. The specification 
must be read as a whole and the claim 
interpreted by the body of the specifioa- 
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W'e have come to the conclusion that 
this is not the fact. It therefore follows 
that Munna Lai, when lie made that 
statement, stated that which he knew to 
be untrue. W'e have beeu much pressed, 
as the learned Judge in the Court below 
was impressed, hy the contents of this 
man’s boo%s. We have seen them. They 
are not in a character, although my bro¬ 
ther, Piggott, J., was able to read some 
of the figures, which was familiar either 
to the Commissioner who examined the 
witness or to the counsel who examined 
and cross examined him or to most of us 
in this Court. Without going in detail 
through the extracts which have been 
laid before us, it is true to say that they 
are not entries which by their sequence 
or by the way in which they occur 
amougst the other eutries in the books 
absolutely recommend themselves. They 
do require some explanation, but the 
witness was not cross-examined upon this 
basis. He was nob asked to explain them, 
and therefore no explanation was forth¬ 
coming and we are riot prepared to say 
that they are untrustworthy in the 
sonso that they do not represent actual 
contemporaneous entries ; but after all 
they come to rery little. It is true 
that he intended the Court to believe 
that the kholis and other earthenware 
articles, entered in these books a 9 ox-, 
penses connected with the stove, did 
relate to similar earthenware pans to 
those in the plaintifts stovo and were 
used in connexion with what we have 
desoribed as the plaintiffs* process of 
manufacture and were brought and en¬ 
tered in the books for that purpose But 
the entries are anything but clear or 
convincing upon that point, for example 
in one P^ce khoh or covering is entered 
at Ks 4-14-3; in another, throe kholis are 
entered at Rs. 2-4-0; in another three 
kholis are entered at Rs. 1-8-0; and in 
another three kholis are entered at 
J*s. 1-7-0; two handis at Rs. 3-9-0. These 
are not large or expensive or out of the 
way articles. 

They can be bought anywhere in the 
bazar according to measurement, and 
therefore we ought not to be hypercriti- 

o?he a r hand^- 03 ?. thU kind - but °° the 
wK- k h A x 18 obvious ^oni the prices 

o^htrJn 6 mentloned tb at the sizes 
of these kholis were not all the same 

aod it is sufficient to say that while the 

entries are not inconsistent with the pur- 
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tion. There seems to have been some 
difficulty in deciding in many cases of 
improvements how far the law casts 
upon the applicant the obligation of 
making it clear to the public or to the 
workman of ordinary intelligence in the 
trade which portion of the combination 
is new and which is old. We do not 
think anything is to be gained by discus¬ 
sing at length the interesting series of 
authorities to which we are referred by 
counsel on either side. We propose to 
apply tho principle as laid down in liar, 
rison v. Anderson Foundry Company (1), 
to this case, which we hold to bo one “of 
a new’ combination of admittedly old 
materials. ' The principle is enunciated 
in the following terms. The Lord Chan¬ 
cellor at page 578 says: 

“If there is a patent for a combination the 
combination itself is ex necessitate the novelty; 
and the* combiuatit u is also the merit, if it he a 
merit, which remains to be proved by evidenco." 

Lord Uatherley while, delivering his 
judgment in the same case, savs at page 

583: 

“Well, my Lords, that being the case, the 
Judges extended, as it Appears to me with great 
respect, the doctrino of Foxwcll v. Bos tack (2) 
in their application of it to this case. It was 
the io held—and that, I think, was all that was 
held—that it is not competent to a man to 
take a well-known existing machine and 
having made some small improvement, to 
place that before the public and say: I 
have made a better machine. There is the 
shewing machine invented by so and so; I have 
improved upon that. That is mine; it is a much 
better machine than his.’ That will not do: 
You must state clearly and distinctly what it is 
in which you say you have made an improve¬ 
ment. To use an illustration which was ad< pl¬ 
ed, I think by James, L. J., in another case, it 
will not do, if you have invented gridiron pen¬ 
dulum, to say: I have iuvented a b tier clock 
than an> body else,' not toll in ^ the public w hat 
you have done to make it better than any other 
clock which is known. That principle was laid 
down iu Foxwcll v. Bostock (2) and I do not 
think that anything further was intended to bo 
determined in that ca^e. It could not have been 
meant in that case to say that where that hap¬ 
pens, which may well happen, that a person, 
arranging his machinery in a totally different 
way from the way iu which it has ever been be¬ 
fore arranged, ulth.ugh every single particle of 
that machinery is a well-known implement pro¬ 
duces an improved effect by bis new arrange¬ 
ment, that new arrangement cannot bo 
the subject of a patent. It may bo that tho 
lovers may he perfectly well kuo.Mi in their 
mode of action, and it may b-* that all the other 
separate portions of tho machinery to which tho 
patent relates may bo perfectly well-known; but 
if he says: ‘I take all these well-known parts, 
and I adjust them in a manner totally different 
“”(1) L1870n A. O. 574. 

(2) L18G4J 4 De G. J. & S. 299. 


from that in which they have ever before been ad¬ 
justed. 1 have fouod out just what it is that has 
made these parts, though they may have been used 
in machinery, fail to produce their proper effect 
and it is this: that they have not b en properly 
arranged. I have therefore reconsidered the whole 
matter aud put all these several parts together in 
a mode in which they never were before arranged 
and have produced au improved effect by so do¬ 
ing.’ I apprehend it is competent to that min 
so to do, and that it would be perfectly impossi¬ 
ble for him to say what is new aud what is old 
because ex coucessis it is all old nobody over 
before used it in the manner iu which he has 
used it." 

His Lordship further says at p. 586: 

“ That, my Lords, is what it appears to me 
the patentees have done by the claims which are 
coutaiued at the eud of the patent: ‘Having 
thus particularly described tho nature of our said 
invention aud the manner in which the same is 
or may be performed, we have to state that wo 
do not restrict ourselves to the precise details 
herein described delineated but what wo believe to 
be novel and original, and therefore claim as tho 
invention sccurtd to us by the hereinbefore iu part 
recited Letters Patent, is—first, the construction 
and arrangement of the parts of pattern uiccua- 
nUm aud shuttle box moving and holding mecha¬ 
nism as herein distiuguisued generally.’ That 
seems to me to be the ouc great claim for tho 
whole. They say—we cannot toll you that this 
part or that part or the other part is iu it¬ 
self a new engine or a new machine, but we tell 
you that our combination of all those parts into 
a complete machine, affecting both the shuttle 
box moving apparatus and the pattern appara¬ 
tus, is a new combination aud wo claim to bo 
capable of carrying that out iu an improved 
manner uuder the specification in our Letters 
Talent.’* 

And Lord Penzance in the same case at 
p. 590 says: 

“ Having thus described what the novelty con¬ 
sisted in. were they bound to go further and 
state in what the novelty did not consist? In 
other words to point out every thing that in the 
several farts or tho subordinate combinations of 
them inij^bt be old aod bad been previously usod? 
I cannot think that they were or that there is 
any authority in law for this requirement. If 
such a task were attempted to be luldlled in re¬ 
ference to a machine so old, so largely altered, 
and so greatly improved from time to time as the 
weaving loom, it is not too much to say that it 
would be hardly possible to fulfil it without in¬ 
sufficiency or error. If the patenteo accurately 
defines on the face of his specification his real 
invention, and the limits within which that 
which he claims as a novelty is confined ho is 
not bound, as it seems to mo, to go further and 
specify how it is, aud why it is, that bis inven¬ 
tion is novel, or recapitulate ill the particulars 
in which it differs from preceding arrange¬ 
ments" 

Applying tho principles laid down in 
that case wo think the specification in 
this case satisfies the legal requirements 
so far as the claim for combination and 
construction of the stove even of old ma¬ 
terials is concerned. A difficulty has 
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been raised with regard to the first part 
of the claim, whoro the patentees state 
that they claim in the preparation oi the 
said substanco the treatment of the same 
when red hot with an acid. We have 
purposely refrained from referring in de¬ 
tail to the evidence with regard to the 
use of acid. We think it clearly estab¬ 
lishes what the plaintiffs have not seri¬ 


ously denied, that in some form or an¬ 
other and at some stage or another in tho 
process of manufacture, acid has always 
been used for purifying the material. 
And there seemed at one fcimo a difficulty 
with regard to this claim, namely, as to 
whether it was not either tco wide, or 
too vague, or in itself old. Mr. Remfry 
for the appellants, accepted the 'princi¬ 
ple relied upon by Mr. Motilal Nehru, for 
the respondents, in the case of Brunton 
v. Hawkes (3), where it was held that a 
patent which consisted of more than one 
claim would be bad if it definitely and 
independently claimed something which 
has shown itself to bo bad for want of 
novelty. But after all the attack made 
upon this part of the plaintiffs’ claim 
raises an issue of fact, first what is “red 
heat,” whether it is understood and re¬ 
cognized as describing a particular stage 
in the process of heating which all mem¬ 
bers ol the trade know, and whether 
assuming that to be tho fact, it was in 
common use, that is to say, whether the 
application of sulphuric acid at that par¬ 
ticular moment, kuown and accepted by 
the trade as accurately described by the 
words rea heat,” was in itself an old 
process of manufacture. 

We think that Mr. Remfry was well 
founded when he met this case by saying 
that there really was no dispute about 
that part ol the case as a (act in the 
Court below and that if the defendants 
wanted to raise tho question that 'red 
heat was not understood in the trade, 
or that being understood it was too va-’ue 
and uncertain and left too wide a margin 
of variation to be capable of a claim, that 
was a matter which ought to be dealt 
with above all things by evidence which 
could inform the mind of the Court. The 
defendants, so far from adopting this 
attitude towards this part of the claim 
accepted it, and embraced it and said that 
they had always done it themselves 
and that it was so well-known that 
lt-Waa accepted generally tl.rm.pi, 

W Libai] 4 B. & Ald^Ih - 


trade, and that nobody had any doubt 
what it meant. Having taken that atti¬ 
tude, it does not lie in their mouth here 
aud now to contend that it is im¬ 
possible to say what is meant by the 
w ords “red heat.” Therefore we must 
hold that it is established that tho treat¬ 
ment of sulphuric acid at red heat, 
which is a defiued stage in the process of 
heating, is well-known to the trade and 
peifectly intelligible and also new, as no¬ 
body in the case suggests vhab there was 
auy denned or ascertained stage at which 
it was always done. 

It is to be borne iu mind anil perhaps 
it is desirable that we should make it 
once more perfectly clear, that it is quite 
immaterial what one or more members of 
the plaintiffs' firm may have said about 
the rights which the patent really gives 
them. What they think about it cannot 
enlarge the rights which are actually 
conferred by the patent: and the patent 
does not confer upon tho plaintiffs either 
the sole right to manufacture and sell the 
substance itself or even the sole right to 
apply sulphuric acid at red heat so that 
nobody may uso it. What people cannot do 
is to manufacture an oven or stove sub¬ 
stantially as described and illustrated in 
the specification for drying, heating, 
roasting and calciniug the said substanco, 
and to use such construction for the pur¬ 
pose of applying sulphuric acid in the 
process of preparing and heating the sub¬ 
stance to a red heat in the stove. That 
is what tlie plaintiffs claim as patentees. 
That is what we think the plaintiffs have 
established, and that is what they have 
a right to patent. Mr. Remfry re¬ 
ferred us to the case'of Plimpton v.Spil- 
ler (4). The passage which particularly 
seems applicable to this case is at p,42S 
in the judgment of James, L. J.: 

It appears to mo that iu doing that he (his 
Lordship refers to Plimpton's claim) is claiming 
not a distinction and substantive invention but 
is claiming it as oue of the merits and advan¬ 
tages of the entiro construction which ho has 
before given, and ho is not in any way protend¬ 
ing or claiming to enlarge his mouopoly,” 

We think that language applies to this 
case. A suggestion was made by Mr. 
Remfry in the course of his argument 
that if there was any difficulty in this 
connexion, it was possible even at this 
stage for the plaintiffs to withdraw this 
claim [Plimpton v. Spiller (4)] and 
apply for an amend ment. In answer to 
(4) [1877] C Ch. D. 412. 
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this we have no hesitation in saying that 
in our opinion the authorities he quoted 
are not applicable, and cannot he appli¬ 
cable, to an application made at the 
eleventh hour in a Court of appeal by an 
unsuccessful litigant in the Court below 
who made no application in that Court, 
and who is actually suing for infringe¬ 
ment. The plaintiffs are entitled to an 
injunction substantially in the form re¬ 
ferred to in Seton on Decrees at p. 549, 
restraining the defendants or their ser¬ 
vants or agents or any of them from 
building, constructing, selling, using, or 
in any way dealing with a stove manu¬ 
factured in accordance with the plaintiffs' 
patent, and that the plaintiffs are en¬ 
titled to a certificate under S. 32 of the 
Act. With regard to damages the matter 
is not free from difficulty. Wo have al¬ 
ready expressed our view of the defend¬ 
ants’ conduct. We think it is clear that 
they went out of their way lo purloin, 
if they could, the advantages of the dis¬ 
covery which the plaintiffs had made. 
On the other hand, no satisfactory case 
for damages was made out in the Court 
below for one reason because the plain¬ 
tiffs failed to establish their right, and 
for another season because the learned 
Judge seemed to think that the profit 
made by the defendants was the solo cri¬ 
terion. That can hardly be a sound 
view, having regard to the fact that the 
defendants deliberately tried to under¬ 
sell the plaintiffs, and quoted prices 
below market price. 

On the other hand Mr. Remfry, 
when challenged in this Court to make 
out a case, proceeded to claim dam¬ 
ages or rather to frame his claim upon 
the evidence in the cnso, as he was 
entitled to damages as enjoying the 
monopoly for the sole sale of the 
article itself, which is not the case. Wo 
think the evidence before us does not 
enable us to come to a conclusion on the 
question of the actual damages suffered 
by the plaintiffs, and that in any event, 
having regard to the early stago in which 
the plaintiffs quite properly brought 
their suit, the amount involved does not 
make it worth while to award anything 
more than nominal damages. Wo there¬ 
fore hold the plaintiffs entitled to the 
nominal damages of one rupee. We 
decree the injunction and grant a certifi¬ 
cate and one rupee damages. W o think 
under the circumstances the plaintiffs 


are entitled to their full costs, which will 
include fees calculated on the higher 
seale on the subject-matter of Rs. 4,000, 
with the exception of so much of the 
court-fee as was paid in respect of the 
sum of Rs. 25.000 claimed under the 
heal of damages; that much the plain¬ 
tiffs must hear themselves. 

Piggott, J. — I concur. 

v.B./ B K. Suit decreed. 
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Gopilal and others —Plaintiffs—Peti¬ 
tioners. 


Lakhpat Iiai and others —Defendants 
—Opposite Parties. 

Original Civil Suit No. 1 of 1917, De- 
cided on 22nd May 1918. 

Evidence Act (1872), S. 126—Communica¬ 
tion made to a vakil in course of employ¬ 
ment, whether by word of mouth or by 
demonstration, is inadmissible in evidence. 

For the purposes of S. 12 G, it is immaterial 
whether the communication which is sought to 
bo protected was verbal, that is to say, by word 
of mouth, or by demonstration. Lb 39 C ll 

In a suit for the revocation of a patent iu 
which the question for decision was the forma¬ 
tion and | rocess of working of a stove owned and 
used by the defendant, the plaintiff tendered iu 
evidence a vakil who had been employed by the 
defendant in some previous proceedingsaud had, 
in the course and for the purposes of his employ¬ 
ment, visited the defendant's premi es at the 
latter'** invitation, in order to make himself 
acquainted with the working of the stove: 

Hell: that the knowledge acquired by tho 
vakil as to the formation and process of working 
of the stove amounted to a communication made 
to him by his client in tho Com so and for tho 
purposes of his employ mont and that thereforo 
iiis evidence was inadmissible uuder S. 120. 

IP ?9 C 2] 

Surendranath Sen — for Petitioners. 

ltcmfry and Kama l a Kant a Varma 
for Opposite Parties. 

Walsh, J. —It is necessary for us to 
dispose of a question which has arisen 
under S. 126, Evidence Act. The pro¬ 
ceedings before us are a suit or petition 
brought bv the applicant or petitioner to 
revoke certain Letters Patent granted to 
the respondent firm, consisting amongst 
others of a member named Lakhpat Rai, 
and the question which arises for deci¬ 
sion is the formation and the process of 
the working of a certain stove owned and 
use 1 by the respondent firm for the 
manufacture of bansloehan. In the co¬ 
urse of the proceedings on behalf of the 
petitioner a vakil of tho namo of A. K. 
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Banerji was tendered in ©vidonce on be¬ 
half of the petitioner to prove tho forma¬ 
tion and the process of tho working of 
this particular stove which was then in 
the possession of tho aforesaid Lakh pat 
Rai. In the year 1895 the Municipal 
authorities took proceedings against the 
said Likhpat Rii, or the firm of which 
he was then a member, for a nuisance by 
smell in the preparation of banslochan. 
Tho witness was employed by the firm 
to represent them as defendants in an¬ 
swer to that charge and iu his capacity 
as a vakil he, at their invitation, visited 
their premises in order bo make himself 
acquainted with the stove which it was 
alleged created the nuisance. A question 
was raised by a member of the Court as 
to whether any question could be asked 
from this witness as to tho information 
conveyed to him by his clients with 
regard to tho subject-matter in respect 
of which he was representing them. Tho 
decision of that question turn9 upon the 
language of S. 126:—“No vakil shall at 
any time be permitted unless with his 
client’s express consent” (in this case 
tho witness has got no consent from 
Lakh pat Rai), 

“tc disclose any communication made to him in 
the course and (or the purpose of his employment 
as such vakil by or ou behalf of his client.” 

Mr. Banerji told us that any know¬ 
ledge which he had acquired as to the 
formation and the process of the working 
of the stove in question was acquired by 
him only in the course of and for the 
purpose of his employment as such vakil. 
The only question therefore which re¬ 
mains is as to whether any communica¬ 
tion within the meaning of tho section 
was made to him by his client. The 
exact fact which he proposed to prove 
was nob disclosed and the nature of the 
communication was not given. We thought 
it undersirahlo to hear the ovidence 
without first deoiding whether it could 
under any circumstances he admissible. 
We think that as a matter of law it is 
immaterial whether the communication 
was verbal, that is to say, by word of 
mouth, or by demonstration. To our 
mind if the communication were of such 
a nature that the client had, for tho pur¬ 
pose of enabling his vakil to defend the 
charge of nuisance, described the forma¬ 
tion and the process of the working of 
the stove in his own language, it would 
be impossible to contend that suoh con- 
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versation would not be excluded by the 
rule of professional privilege laid down 
in S. 126. We think it follows that if 
the client, instead of giving the vakil a 
verbal description cf the process itself, 
toll him to go himself to see it, or 
pointed it out to him, that wouldi 
onqully he a communication within the 1 
meioing of the section. 

This view is borne out really by pro¬ 
viso (2) of the section. In England there 
has been some discussion in the decided 
cases as to whether the rule of profes¬ 
sional privilege applies to facts brought 
to tho knowledge of a professional gentle¬ 
man by his senses, i. e., facts observed 
by him; and it was decided, at any rate 
in one well-known case, that where a 
matter is in Court, and by his senses tho 
counsel becomes awai o that an optry in 
a book has been fabricated or altered 
after its production in evidenco before 
tho Court, this 19 a matter which is 
brought to his senses by observation 
independently altogether of his client 
and is a matter which, ho is bound to 
disclose. But the Code says that any 
fact observed by the vakil in the course 
of his employment as such, showing that 
any crime or fraud has been committed 
since the commencement of his employ¬ 
ment, is not protected. That clearly in¬ 
dicates that facts observed may be just 
as much communication as other com¬ 
munication in the ordinary way by word 
of mouth. The rule is a statutory rule 
and ought to be strictly applied, for at 
least two reasons, It is in the intorest 
of the proper and honourable conduct of 
an honourable profession. If communi¬ 
cations coming either directly or in- 
direotly to the knowledge *of the vakil or 
lawyer in the oourse of and for the pur¬ 
pose of his employment are not protected 
it is easy to conceive oases in which tho 
vakil might becomo acquainted with cir. 
oumstancos, for example of crime, which 
it would bo tho ordinary duty of a 
oitizon to communicate to the proper 
authorities, and he would render himself 
liable for proseoution under the Penal 
Code for not disclosing such information 
to the proper authorities. It is clear 
that professional gentlemen who ao their 
duty ought not to be placed in a position 
of that kind. Secondly, it is of impor¬ 
tance to the public that they should ho 
protected in tho right which the law 
gives them to defend themselves against 
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proceedings of all kinds with absolute 
freelom, untrammelled by the embar¬ 
rassment of the possible consequences of 
failure to disclose the full facts within 
t leir knowlelge to the expert assistance 
on which they rely for the conduct of 
their cises. It would be impossible for 
the ordinary man to consult a lawyer 
with anything like confidence, for ex¬ 
am pie, about some machinery or system 
in his ow n premises about which lie is 
litigating with a rival in trade, if, when 
the public authorities threatened him 
with a case for nuisance, he had to call 
a law yer to assist him in answering that 
charge without knowing whether or not 
the lawyer might not the next day turn 
round and present his opponent in the 
civil suit with ail the information which 
the lawyer had obtained from his other¬ 
wise unauthorized visit to his client's 
premises. 

One word I should like to add. It was 
suggested to L)r. Sen that he should open 
his case by giving some indication of the 
broad lines on which he would proceed 
to tender evidence. I attach great im¬ 
portance to that duty. I am afraid, judg¬ 
ing from the cases which come in appeal 
before this Court, it is not always as 
strictly regarded in the Courts of Sub¬ 
ordinate Judges as it ought to be, so that 
the legal gentleman who represents the 
plaintiff or petitioner fails to give suffi¬ 
cient indication of the lines on which ho 
proposes to present his evidence in Court. 
Counsel are here to assist the Court, and 
in a delicate matter of this kind (as far 
as we can see. the respondents to this 
application had no intimation or warn¬ 
ing that this question was going to be 
raised), a party in our opinion has a 
right to be warned that a professional 
gentleman previously employed by him 
is going to be put in the box to disclose 
a communication made to him in the 
course and for tlie purpose of hUemplov- 
nient, in order that ho may have a full 
opportunity, not in the hurry an I sud- 
deness of surprise, but with care and 
deliberation, to decide whether be shill 
exercise the undoubted option ho posses¬ 
ses in his own interest, in the interest 
of the Court or in the interest of public 
time, to waive his objection. 

In addition to this, as my brother has 
remarked in the course of the argument, 
there are o number of authorities on the 
Indian law as codified. It is better where 
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a delicate question of this kind is going 
to 1)3 raised, that warning should be 
given so that an opportunity is provided 
for seeing whether the question is quite 
as clear as may he supposed by the legal 
gentleman intending to proluce the evi¬ 
dence. 

Piggott, J —This is a suit for revoca¬ 
tion of a patent. It was agreed that the 
evidence taken in the previous suit, 
which we have just disposed of. should 
ho admissible in this suit. Upon the 
broad issue of fact, namely, that the 
patent is had in law, either because it 
has been anticipated, or because it is not 
a proper subject-matter for a patent, we 
have made up our minds against the 
plaintiff for reasons which are contained 
in the judgment in First Appeal No. 178 
of 1917 [Lakhpat Bai v. Sri Kisan Das 
(1)] deli vered to-day and which may ho 
found there hv the applicant if he cures 
to read them. We do not think, having 
listened to Dr. Sen s argument and to the 
testimony of the witnesses Gopi Lal and 
Kunji Lal, given orally before us, that 
they have succeeded in shaking the con¬ 
clusions arrived at by us in the ether 
suit. No serious question has been raised 
about our jurisdiction to entertain this 
suit, and we must simply dismiss it with 
costs upon the ground that tlie claim has 
not been proved. We were invitel to 
read certain learned authors on the sub¬ 
ject of the ancient process of manufacture 
of banslocban. Wo declined to do so. 
So far as they were matters of opinion 
on admitted facts, there was no necessity 
for us to read them; 90 far as they were 
tendered for the purpose of proving any 
controverted fact in the suit, we were 
unable to discover any section of the 
Evidence Act which entitled U9 to read 
them. We therefore hold them to he 
inadmissible. The suit is dismissed with 
costs. 

y.n. R K. Suit dismissed 

(1) A. I. K. PJI8 All. 24=48 I. C. 450 
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Laltu Singh and others — Plaintiffs— 
Res| on lonts. 

First Appeal No. 7 of 1916, Decided on 
6th June 1918, from decree of Addl. Sub- 
Judge, Moradabad. 
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(a) Hindu Law — Alienation — Widow 
Gift for religious purpose calculated to con¬ 
fer benefit upon deceased husband need not 
be in connexion with particular shradh cere¬ 
mony. 

There is uo authority for the proposition that 
gifts for religious or charitable purpose 5 made hv 
a Hindu widow canuot be recognized under the 
Hiudu law ns calculated to confer anv heuefit 
upon the soul of her deceased husband unless 
they be made io connexion with a particular 
sradh c reuuny. IP 43 C 2] 

{b) Hindu Law — Alienation — Widow— 
Gift of reasonable portion of husband s pro¬ 
perty for charitable purpose and welfare of 
deceased husband is valid whether made 
through son or not. 

A gift made by a Hindu widow of a reasonable 
portiou of the property iuherited by her from her 
husbaud, whether through her sous or uot, for 
religious purposes with a view to the spiritual 
welfare of her deceased husband, is valid uuder 
the Hindu law and is binding upon the rever¬ 
sioner. IP 44 C 2 ; P 45 0 ll 

(c) Hindu Law—Alienation — Widow—It 
is incumbent upon Hindu widow to perform 
certain indispensable ceremonies for spiri¬ 
tual welfare of late husband—If property is 
alienated for such purpose proportion of pro¬ 
perty alienated with whole property is not 
material — Only thing to be considered is 
whether alienation was reasonable. 

There are ceremonies and duties incumbent 
upon a Hiudu widow, in the sense that their per¬ 
formance is regarded us iudispensablc to the 
spiritual welfuro of her lute husband. These 
duties sho is uuder an obligation to perform and 
these ceremonies sho must carry out, and for 
this purpose she has a power of alienation in 
rospoct of the corpus of the property in her 

'"^^ nd5n . t ^together of the proportion 
which the property alienated may bear to the 
whoh;. In the case of an alienation for a pur¬ 
pose regarded as. indispensable to the spiritual 

not h!. 0 t h6 ‘ at0 1 "' sbaud - tho question will 
^k' Vb '‘. t W" 100 does lhe property alio- 

Nation" ° thC 6nti [f eStnt0 - but on, y Wfts the 
stance, in u ™**°n» b, e l one under the circnm- 
stanco, in the sense that the expenditure in¬ 
to the nnGG “ s , mi 8ht bo regarded as suitable 
to tho position of tho family. (P 44 (5 ,-1 

B. E. O'Conor and l,bol Ahmai - h 
Appellant. 

Tej Bahadur Sapru and Radha Kant 
Malaviya for Respondents. 

Piggott, J.—The suit out of which 
this appeal arises was brought on the 
following state of facts : One Raja Gur 
, hai in the year 18G8 possessed of 
immovable property of considerable value 

■ “ } h ® , dl8trict3 of Moradabad and Bu- 
landshahr. He left him surviving two 

187S a „\ d ., a S, dow ; The 90ns d 'e d in 

1 m* e B ^'il minors and leaving no 
issue. The widow Rani Kishori Knar 
thereupon entered into possession of the 
state, strictly speaking in succession to 
her sons, or rather to that one of her two 
sons who survived the other. For prac¬ 


tical purposes it is sufficient to say that 
site took possessiou of the property with 
the estate of a Hindu widow. Shortly 
afterwards she went on a pilgrimage in 
the course of which she visite l Allaha¬ 
bad, Benares. Gaya and Jagannath. At 
the last named place she made an oral 
gift, or I should perhaps say the promise 
of a gift, to certain priests of the temple 
of Jagannath, and this transfer of pro¬ 
perty was carried into effect by a deed of 
8th January 1876. executed by Rani 
Kishori Kuar after her return to Mora¬ 
dabad and registered on tho admission of 
her agent (general-attorney) Ajab Singh. 

The question whether the donees under 
this deed of gift had any right to transfer 
the property thus taken by them does 
not arise in the present suit. There have 
been transfers, and the* contesting defen¬ 
dant in this case, Kunj Behari Lal, ac¬ 
quire! so much of the gifted property as 
consisted of shares in four villages for 
good consideration, under a sale deed of 
27th September 1909. Prior to this Rani 
Kishori Kuar had died, namely, on loth 
August 1907 ; and after much litigation 
the plaintiff Laltu Singh succeeded in 
establishing his claim to succeed as the 
nearest reversioner to the estate of the 
late Raja Gur S&hai. The object of the 
present suit is to obtain a decision that 
the transfer purporting to bo effected by 
the deed of gift, dated 8th January 1876, 
either passed no title at all, or at any 
rate conveyed no estate lasting beyond 
the lifetime of Rani Kishori Kuar, and 
thereupon to recover possession of tho 
gifted property. It is alleged in the 
plaint that the Pandas of Jagannath hid 
colluded with Ajab Singh already men¬ 
tioned and with other kariudas and ser¬ 
vants of Rani Kishori Kuar and had ob¬ 
tained the execution of this document 
without the luly’s understanding what 
she was assigning or even comprehending 
the contents of the deed or its effect upon 
her interests. 

Any one reading tho plaint would be 
disposed to assume that this was the 
main point of tho plaintiff’s case. The 
learned Subordinate Judge however has 
lumped the question raised by these 
pleadings into a single issue along with 
the wholly different question of the capa¬ 
city of Rani Kishori Kuar, as a Hindu 
widow in possession of the property of 
her late husband, to make a gratuitous 

transfer of this sort. The result is that- 

• 
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the evidence proluced on what should 
have been the main question for trial in 
the case is scanty an 1 unsatisfactory and 
that this issue has not been decided at all 
by the trial Court. The learned Subordi¬ 
nate Judge says that he will presume 
that the deed of gift was really execute! 
by Kani Kishori Kuar after fully under¬ 
standing its nature and effect ; hut lie 
liol Is that she had no authority as a 
II indu \\ idow to make a gratuitous transfer 
of this property beyond her lifetime. We 
have had to consider the question of the 
intelligent execution of the document and 
it is necessary for us to come to a finding 
upon the point. The transaction is an 
old one, and such oral evidence as the 
parties endeavoured to produce amounts 
to little and does not seem worth discus¬ 
sion; but 1 am impressed with the evi¬ 
dence given hv the witnesses Shiam 
S&rup and Nathu Ram as to Rani Kishori 
Kuu- s busiuoss capacity and the manner 
in whicn she looko 1 after her estate. 

I he lady was illiterate, hut she seems to 
have possessed a considerable degree of 
intelligence and business capacity. She 
did not remain shut up in her residence 
in Moradabad but went about visiting 
ditierent portions of her property and 
personally superintending the manage¬ 
ment of the same. Under such circum¬ 
stances the mere fact that she never 
challenged this alienation in her lifetime 
would warrant the presumption that she 
luily understood the transaction at the 
timo when she executed the deed of gift, 
i'ortumtely the defendant-appellant has 
been able to bring on the record in this 
Oourt a piece of documentary evidence 
which carries the matter a good deal 
further. 

iu the year 1S03 Rani Kishori Kuar 
"as examined on commission iu con¬ 
nexion with another litigation. She 
there stated that she had a distinct re¬ 
collection of having made the gift now in 
question to the Pandas or officiating 
priests of the temple of Jagannathji. She 
mentioned from memory the most essen¬ 
tial portions of the contents of this docu¬ 
ment, naming the villago of Shorpur 
which formed the principal item of pro¬ 
perty transferred Under all the circum¬ 
stances, and in view of the manner in 
which this particular point was litigated 
in the Court below, I think we need have 
no hesitation in coming to the finding that 
Rani Kishori Kuar executed this deed of 
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gift with full knowledge and adequate 
understanding of its contents and of its 
etlect upon her interests. 

In the Court below various alternative 
lines of defence were relied on by the 
present appellant, hut most of the pleas 
embodied in the memorandum oi appeal 
before us have not been pressed. Now 
that we have already found in favour of 
the defendant upon the question of the 
intelligent execution of thodocument, the 
only further point for our consideration 
is the authority of Rani Kishori Kuar to 
make this transfer. The question of law 
thus raised is discussed at considerable 
length in the judgment under appeal and 
has been very completely argued out 
before us with reference to a large num¬ 
ber of authorities. I think I may say 
that very little attempt has been made 
before us to support the decision of the 
Court below on the liue of argument on 
which it proceeds. The learned Sub¬ 
ordinate Judge would seem to have mis¬ 
understood the pronouncement of their 
Lordships of the Privy Couucil which 
forms the foundation of the subsequent 
case law on the subject, and he has 
throughout discussed the question of the 
validity of this gift as if it were in somo 
way connectel with the question whe¬ 
ther Rani Kishori Kuar would have boeu 
entitled to alienate any portion of her 
late husband's estate in order to meet 
the expenses of her pilgrimage to the 
holy places of northern India. The latter 
question does not arise at all. The lady 
would seem to have met the expenses of 
this pilgrimage out of the income of her 
husband's estate over which income sho 
had full disposing power. We have sim¬ 
ply to consider whothor she had or had 
not a right to make this particular gift in 
favour of the idol worshipped in the 
temple of Jagannath and the attendant 
priests. The foundation of the case-law 
on the subject is the decision referred to 
and misrepresented by the learned Sub¬ 
ordinate Judge, namely the case of Col¬ 
lector of Mosul i pa tarn v. Cavaly Vencata 
Narrninapah (l). The important passage 
frequently quoted in subse juont deci¬ 
sions is to ho found at p. 551 and may be 
quoted onco more in this place: 

‘‘For religious or charitable purposes or thoso 
which are supposed to conduce to the spiritual 
\vc If ire of her husband she (i. e., the Iliudu 
widow) has a larger power of disj osiiiou than that 
which she possf-s<es for purely wo rldly purposes." 

U) U»59 Cl] 8 M. I. A. 529 (P.C.). 
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Id the present case the gift to the tem¬ 
ple and to the attendant priests appears 
on the face of it to he an alienation 
for religious and charitable purposes. T.ho 
immediate object of the alienation as cited 

in the deed itself is , ,. , 

“for the salvation of my husband and his tanu- 
jy menibsrs and for my own salvatiou. 

In a rezeut case before the Calcutta High 
Court, Khub Lai Singh v. Ajo/lltya Mis - 
ser (2), the question of law now under 
consideration was discussed at great 
length. Previous authorities were re¬ 
viewed and a decision was pronounced 
by a Bench which included one of the 
most distinguished Hindu Judges who 
auornei the Bench of that Court. The 
important principles laid down hy him 
I take to bo the following: 

“There is a distinction between legal necessity 
for worldly purposes ou the one hand and the 
promotion of the spiritual welfare of the deceased 
on the other hand. A gift of a moderate portion 
of the property of her husbaud by the widow 
with a view to his spiritual benefit is valid. 
Whether an alieuation covers a reasonable 
portion of tho property of her husband is a 
question which must be determined with refer¬ 
ence to the circumstauccs ol ’each particular 
disposition." 

Tho point which has been pressed upon 
us with groat learning and ingenuity on 
bohalf of the respondent to this appeal 
turns upon the moaning to be attache l to 
the words ‘‘with a view to his spiritual 
benefit*’ iu the principle above laid 
down. It was contended that those 
proceedings by means of which a Hindu 
widow may seek to promote tho spiritual 
welfare of her late husband can he ascer¬ 
tained with certainty from authoritative 
text-hooks accepted by Hindus generally 
and that the question whether a particu¬ 
lar gift, made under certain circumstan¬ 
ces, would or would not .be accepted by 
Hindu opinion as conferring a spiritual 
benefit upon the deceased husband of the 
donor was a pure question of law which 
could bo settled upon authority, indepen¬ 
dently altogether of the question whether 
the object of tho gift was or was not one 
which any ordinary persons would accept 
as fulfilling a religious or charitable pur¬ 
pose. When this argument came to be 
further pressed, with .reference to the 
particular authorities and texts on which 
it proceeded,-it proved to amount to this: 
that it is only by means of those rites 
and ceremonies connected 'with the f U - 
aeral of the deceased or with the subse- 
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qiienf. commemoration of his deith, gene¬ 
rally known under the name of ^I'-dh, 
that the spiritual welfare of a decease 1 
Hindu can he promoted. 

Consequently it was contended that 
the only gifts male for religion's or cha¬ 
ritable purposes hy which a Hindu wi¬ 
dow couhl he regarded as promoting the 
spiritual welfare of her late husbandJ 
would be gifts ma le iu connexion w ith 
some sradh ceromonv. Tho argument isj 
an ingenious one; but tho question can| 
scarcely he regarded as coming before US| 
at this stage of its history as purely res 
integra. There is a mass of case law on 
the subject, a great • deal of which has 
been expounded to us on bohalf of the 
parties to the present appeal. It is im-j 
possible to point to a single case in which 
an alienation hy a Hindu widow lias beeu 
set aside only on the ground that it was; 
not made in connexion with a Sradh 
ceremony of the deceased. It is quitei 
true that there are at least two decisions 
of tho Madras High Court in Lakshmina - 
rayana v. Dasu (3) and in V appal uri 
Tatayya v. Garinalla Bumakrishnamma 
(4). in which the fact that the alienation 
was made in connexion with a sradh 
ceremony is insisted upon in such a fash¬ 
ion as to show that it was of considerable 
importance in tho minds of the learned 
Judges. The question whether this is an 
indispensable condition to the validity of 
a gift can be tested hy examining a few 
cases in which such alienations have 
boon set aside. Take for instance the 
'case of Rama v. Ranga (5). Tho learned 
Judges set forth tho objects for which 
the particular alienation which they were 
considering had been made. Now that 
alienation, on the face of it, had nothing 
to do with a sradh ceremony of tho do- 
ceased; but it was not set aside on that 
ground. It was pointed out that tho 
ceremonies for the sake of which tho 
widow in that case had sold a por¬ 
tion of her late husband’s estate were 
not of the kind regarded by the Hindu 
religion as indispensable for tho spiritual 
benefit of her late husband, such as fu¬ 
neral obsequies and ceremonies iuoident 
to those obsequies. They then pro¬ 
ceeded to hold that they could not justify 
tho alienation 


(3) U 88 S 1 n Mad. 283. • 

(1) 119101 34 Mad. 288=6 I. 0. 240. 
(5) 11885) 8 Mad. 552. 
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‘ unless such sale is reasonable in the circum¬ 
stances of the family and the property alienated 
is but a small portion of the property iuherited 
from her husband." 

The principle underlying the decision 
appears to bo that there are ceremonies 
and, I may add, duties incumbent upon a 
Hindu widow, in the sense that their 
performance is regarded as indispensable 
to tiie spiritual welfare of her late hus¬ 
band. These duties she is under an 
obligation to perform and these cere¬ 
monies she must carry out, and for this 
purpose she has a power of alienation in 
respect of the corpus of the property in 
her hands, ixulepen lent altogether cf the 
proportion which the property alienated 
may bear to the whole. In the case of 
an alienation for a purpose regarded as 
indispensable to tho spiritual welfare of 
the late husband, the question will not 
be, what proportion does the property 
alienated bear to the entire estate, hut 
only, was the alienation a reasonable one 
under the circumstances, in the sense 
that the expenditure incurred was such 
as might be regarded as suitable to the 
position of the family. The learned 
Judges however recognized the possibility 
of alienations made by a Hindu widow 
for the purpose of doing pious acts for 
the benefit of her late husband which are 
not in the nature of spiritual necessities; 
and with regard to alienations made for 
such a purpose as this, they say that 
they would be prepared to take into con¬ 
sideration such questions as the pro¬ 
portion boine by the property alienated 
to the value of the entire estato. The 
same sort of principle seems to he implied 
in Ham K a tea l Si ngh v. Ham Ki shore 
Das (6), w here the learned Judges finally 
came to the conclusion that the alien¬ 
ation which they were considering could 
not he supported, either on tho ground 
that it was a religious necessity (that is 
to sav indispensable to the spiritual wel¬ 
fare of the husband) or that, being for a 
pious purpose, the property alienated 
was small in value and represented only 
a very small portiou of the estate in- 
hei ited. 

The same may he said of the latest 
pronouncement of the Bombay High 
Court in Panchanand Chhota/al v. 
Manoliarlal Nani lal (7). We have been 
referred to two decisions of this Court: 

(0) 11895] 22 Cal. 5CC. 
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(I) in Pur an Dai v. Jai Narain (8). 
There stress was laid upon the fact that 
the alienation which the Court had to 
consider had been made without any 
reference whatever to the idea of confer¬ 
ring spiritual benefit -upon the decease 1 
husband, but apparently for the spiritual 
benefit of the widow alone. The other 
case of this Court is that of Balkishan 
Bharihi v. Sat Dam Singh (9) This case 
is of considerable importance as contain¬ 
ing a review of the previous case-law by 
tho learned Hindu Judge of this Court 
who is still with us. The principle he 
desired to affirm is to he found in the 
Tagore Law Lectures, 1879, at p. 309: 

“A c»ft by a widow of the whole of her bus- 
hind's estate is invalid: hut a gift of a moderate 
portiou of the property made by the widow for 
the spiritual benefit of her husband may be 
valid." 

In the case then before him the learned 
Judge found that the gift which he had 
to consider, comprising as it did practi¬ 
cally the whole of her late husband's 
estate, was one which the widow was 
not justified in making. On the line of 
reasoning which lie followed it seems 
clear that he would have affirmed the 
gift, if it had affected property forming 
only a small fraction of the entire estate. 

In this connexion wo were also asked 
on behalf of the respondent to attach 
considerable importance to the fact that] 
Rani Kishori Kuar had taken tho estate, 
in succession to her son, and not im¬ 
mediately on “the death of her husband." 
Under the circumstances of the case, I do 
not think this fact is of serious impor¬ 
tance. To begin with, the recital in tho 
deed of gift itself, setting forth that the 
donor desired to confer spiritual benefit 
upon her late husband and upon his family 
members, is quite sufficient to include the 
spiritual welfareof these two boys who died 
before attaining majority. Apart from this 
I do not think it would he just to take too 
rigid and technical view of the position 
of a Hindu widow who had entered into 
possession of her late husband's estate 
after a short interval, during which her 
two minor sons died. She naturally trea¬ 
ted the estate as that of her husband and 
regarde 1 herself as being in possession in 
virtue of her rights as his widow. It 
could scarcely he suggested that her 
power of alienation for the spiritual 
benefit of tho former owner of the estat e 

(SJ Tl882l -1 Alf 182. 

(9) 11908] A. W. N. 202. 
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is so rigidly limited that in ail circum¬ 
stances the person whose spiritual benefit 
is sought must- have been the last male 
owner. In the present case, for instance, 
it could scarcely bo contended th it no 
alienation of property by way of gift 
would be valid unless expressly made for 
the benefit of that particular one of the 
two sons of Raja Gur Sahai who sur¬ 
vived the other and who was therefore 
for a brief interval the sole owner of the 
estate. 

Leaving this question for the present, 


we have to go on to consider what was 
after all the value of the property trans¬ 
ferred under this gift in comparison with 
the entire value of the Raja’s estate. 
That gentleman executed a will in the 
year 1864 to which ho appended a speci¬ 
fication of his property, showi D g that he 
had zamindari rights in more than 80 
villages and agreat deal of house property 
in Moradabad and in Amrohft. Two years 
later, that is to say in 1866, he received 
from the Government a formal sanad 
granting him zamindari property bring¬ 
ing in a total revenue of Rs. 10,195-13-4, 
for his Mutiny services. I think this 
must have been to some extent a confir¬ 
mation of a grant previously made; for I 
find some of the properties included in 
this sanad, at p. A-23, also included in 
the specification given at the foot of the 
will, at pp. 19 A and 20-A. It is clear 
however that the grant received under 
the sanad was much less in value than 
the property dealt with under the will. 
Taking the land revenue assessment as a 
rough test, it would seem that the pro¬ 
prietary rights in the four villages affeo- 
ted by the deed of gift in suit amounted 
to little more than l/40th of the property 
granted to Raja Gur Sahai under the 
sanad. Taking the house property into 
consideration, and forming such** rough 
estimate as seems reasonably possible, I 
should feel no hesitation in holding that 
‘e value of the property in suit cannot 
have amounted to more than l/80th 
part of the entire estate. There is an¬ 
other line of reasoning leading to very 
much the same conclusion. There was 
evidence given that the income enjoyed 
by Ram KUhori Kuar from the entire 
estate was at lftaat Rs. 6.000 a year. 
I he income derivable from the zamindari 
property included in the deed of gift 
would seem to have varied considerably 
from time to time, if we are to judge 


from different leases which have been 
produced in evidence by the two parties. 

The Government land revenue assessed 
upon this particular property has ap¬ 
parently risen from Rs. *280 in 1862 
to Rs. 515. The plaintiff has proved 
two leases of the years 1862 and 1869. 
Under the former the property in ques¬ 
tion was leased out at a net profit of 

Rs. 635 a year. Under the latter the 

• 

net profit must have been Rs. 870. There 
is certainly no evidence on tho record 
which would justify us in putting the 
net annual profits derivable from the 
villages in question at more than Rs. 800. 
Takiug it at chat figure it amounts 
to about l/75th of the annual income en¬ 
joyed by Rani Kishori Kuar. I think 
we may come without serious hesitation 
to a finding that the value of the pro¬ 
perty dealt with by this deel of gift was 
not more than 1 /75th of the entire 
estate of Raja Gur Sahai as it passed 
into the hands of Rani Kishori Kuar. 
There has been something said in argu- 
menfc about that lady’s mauagement of 
the estate during the entire period cov¬ 
ered by her possession. On the one hand 
the appellant relied upon an admission 
made by the principal plaintiff to the 
effect that the income of the property 
had gone up by something like 25 per 
cent, since the death of the Raja; and I 
was disposed at first to assume that this 
increase represented the result of pur¬ 
chases made by the lady out of the 
surplus income of the estate. That such 
purchases were made by her soem 9 
to be true, as there is a statement to that 
effect by the lady in her deposition of 
the year 1893, which does not seem to 
have been challenged at the time. On the 
other hand something has been said on 
behalf of the plaintiff-respondont that 
this is not the only alienation by the 
lady which he has been compelled to 
challenge. It was no part of the case set 
up in the plaint that there had been other 
alienations. As a matter of faot, the 
only evidence is to the effect that the 
lady, not long before she died, tried to 
dedicate permanently for tho benefit of 
a temple built by her husband in Morada- 
bad two shops tho income of whioh had 
always been spent on the temple by the 
orders of^ her husband. On the whole 
this lady s management of the estate does 
not seem to have been in any way extra, 
vagant, and on the evidence as it stands 
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the finding seems to he justified that, even 
allowing for the alienation contested in 
the present suit, the lady must have 
passed on to the ieversionary heir an 
estate certainly not less in value than 
that which she had received on the death 
of the survivor of her two sens, while 
the probability is that it had increased 
in value. I nder these circumstances I 
think we need have no hesitation in hold¬ 
ing that the gift now in question was a 
gift of a moderate portion only of the 
property of her late husband, that it was 
a gift for religious and pious purposes, 
and that it was made by tho lady, not 
solely with a view to her own spiritual 
benefit, hut in order that the spiritual 
merit likely to accrue from the same 
might benefit herself, her late husband, 
and her sons. It is obviously impossible 
to ask a Court cf justice to record a find¬ 
ing that any particular act done by the 
surviving widow either did or did not be¬ 
ne lit- her late husband in that changed 
environment to which he may le pre¬ 
sumed to have passed after that episode 
in life which men call death; nor can we 
accept the contention on behalf of the 
respondent that gifts for religious o; # 
charitable purposes made by a Hindu 
widow cannot ho recognized under the 
Hindu law as calculated to confer any 
benefit upon the soul of her deceased 
husband unless they he made in con¬ 
nexion with particular* funeral cere¬ 
monies. I think the present alienation 
should he affirmed as a gift for religious 
and charitable purposes, reasonable under 
the circumstances, and effected by the 
donor in good faith for the spiritual be¬ 
nefit of the lata owners of the property 
as well as for her own. These findings 
aro sufficient to dispose of the appeal, 
which I would allow accordingly; and 
setting aside the decree and order of the 
Court below, would dismiss the plaintiff’s 
suit with costs throughout, including 
fees in this Court on the higher scale. 

Walsh, J. —Three questions arise for 
decision in this case: one, a question of 
law’, whether a gift by a Hindu w idow 
of property, inherited from her husband, 
whether through her sons or not, made 
for religious purposes whether with a 
view to the welfare of her deceased hus¬ 
band’s soul or not, is binding upon the 
reversioner; secondly,the question of fact 
whether under the circumstances of this 
case the gift which is attacked was in 
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excess of what has been regarded by the 
law as a reasonable proportion of the 
whole estate. Thirdly, whether the de¬ 
ceased lady understood and intended to 
carry out. the terms of the deed. 

It is clearly established that in or about 
187G when she made this gift, she was a 
pardanashin and illiterate lady possessed 
of great managing power.” It is proved 
that she managed her all airs with great 
ability. She took tours to the various 
villages which comprised the substan¬ 
tial estate which her husband had 
left. She received and considered ap¬ 
plications from her tenants. She met 
their wishes and endeavoured to remove 
their grievances. She made purchases 
bv way of accretion to the estate out of 
the savings at her disposal. She gave 
on oath in 1898 a fairly clear account of 
this part of her business, saying that her 
agents were acquainted with the details. 
No lease of the estate was made without 
her sanction, and the plaintiff in this 
case admitted on oath that the property 
while in her hands in one way or another 
increased in value by at least 25 per cent. 
The evidence clearly shows her to have 
been, in spite of lack of education, a 
woman of character and capacity. 

The terms of the deed attacked are re¬ 
markably simple and clear. They have 
all the appearance of genuineness. She 
declared in the only way possible that 
she. as an honest and religious woman, 
executed this deed of transfer in perfor¬ 
mance of a promise she had previously 
given to the Pandas when on a pil¬ 
grimage of ber own and that she was 
doing so for the salvation of her hus¬ 
band, his family and herself. She 
seems to have taken every precau¬ 
tion that there should be no pos¬ 
sibility of doubt as to the reality and 
legality of the transaction and as to the 
value of the property of which she was so 
disposing. This deel, according to the 
first argument presented to U 9 on behalf 
of the successful plaintiff, is one which 
the Hindu law does not permit under any 
circumstances. I am hound to say that 
nothing surprises mo more than the con¬ 
trast between the veneration with which 
these pious acts for the welfareof a departed 
soul are regarded by the Hindu community 
and the vehemence and determination 
with which they aro attacked by indi¬ 
vidual members of that community. The 
plaintiff in this caso is himself a Hindu 
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and would presumably suggest to, if not 
inculcate upon, the members of his own 
family the very conduct which he asks us 
as a matter of general Hindu law to de¬ 
clare to he invalid. If he cares to know 
my opinion, conduct of this kind seems to 
me more calculated than any thing else 
to discourage the carrying out in practice 
of the precepts which the Hindu commu¬ 
nity teaches. The attempt has hopeless¬ 
ly failed. To my mind the law is well- 
settled, and if it had not been so earnest¬ 
ly argued by Dr. Sapru for the respondent, 
I should have said it was absolutely un¬ 
arguable. Whether it is neccessary to 
establish that the intention of the donor 
was to confer spiritual benefit upon the 
soul of the departed, or whether it is 
sufficient in given circumstances that the 
object of the deed itself is shown to be 
religious (the latter proposition seems to 
have been laid down by the Privy Council 
when they used the word ‘or” in the 
passage which has already been referred 
to) do63 not matter in this case, because 
the lady clearly put the benefit to her 
husband's soul and the salvation of the 
other members of his family before her 
own. 

In my opinion the matter is as 
clearly settled as anything can ho by a 
consistent course of authority from 1861 
when the case already referred to was de¬ 
cided by the Privy Council and reported 
in 8 M. I. A. t Collector of Masuli- 
patam v. Cavaly Vencata Narrainap - 
pah (1) down to tho recent decision 
in 1915 by Mookeji, J. reported as Khub 
Lal Singh v. Ayodhya Misser (2). It 
so happens that the last decision was de¬ 
livered six days before the judgment in 
this particular case and was no doubt not 
known to the learned Subordinate Judge. 
But I do not think that it contained any¬ 
thing new, and the intermediate cases 
between those two termini, although they 
may be cited to justify the statement of 
the law as contained in Mookerji’s judg¬ 
ment, do not add any thing to it or take 
anything from it. The judgment of 
Mookerji, J, is an amplification of, and 
an admirable commentary upon, the 
judgment of Privy Council in 8 M. I. 
A., Collector of Masulipatam v. Cavaly 
Vencata Narrainapah (l). Ife shows 
how accurate the language used in the 
judgment of the Privy Council was and 
it may be cited as a correct statement 
of the old law with a full exposition cal¬ 


culated to remove ambiguity, and I there¬ 
fore cite from it the following passage 
as a correct statement of the law on 
the fir>t question in this appeal: 

“The true rule thus appears to he that there 
is a distinction between legal necessity for world¬ 
ly purj o?es on the one hand, and the promotion 
of the spiritual welfare of the deceased ou the 
other hand, and that, within prorcr limits, the 
widow may alienate her busbaud's property, for 
the performance of religious acts which are sup¬ 
posed to conduce to his spiritual benefit.” 

He cites also a passage from the judg¬ 
ment of Lord Gifford in Cossinoul By sack 
v. Cnmmolcmoney Uossee (lO), showing, 
further the settled and ancient character 
of this well known rule of Hindu law: 

“It is absolutely impossible to define the 
extent and limit of the power of the widow to 
dispose of her husband’s property for religious 
purposes, because it must depeud upon the cir¬ 
cumstances of the disposition.” 

Mookerji, J. goes on to point our that 
a question of fact has always to be deter- 
mind, namely, whether the alienation 
covers a reasonable portion of the proper¬ 
ty of the husband, with reference to tho 
circumstances of the particular disposi¬ 
tion, and he cites other authorities which 
may be found on page 385 of his (Mooker- 
ji'sJ.) judgment, one goes back to the 
year 1826, indicating that 3/16 of 
the entire estate had been hold not 
excessive, and in another case a gift of 
property between 1/4 and 1/3 of the 
whole had beon upheld. Many of the autho¬ 
rities cited to the learned Subordinate 
Judge and roferred to in his judgments 
seem to have boon relied on rather for the 
purpose of confusing him than for nny 
legal purpose which I can discover. He 
has unfortunately in his judgment con¬ 
fused the question of legal necessity with 
the question of the validity of a gift made 
for religious purposes. It may bo that the 
defendants contribute! to this confusion 
by pleading "legal necessity” in para. 8 
of their defence. To my mind no autho¬ 
rity bearing upon the question of legal 
necessity ever had any relevance to this 
suit and should never have been cited in 
the Court below. At one time the learn¬ 
ed Subordinate Judge in his judgmonfc 
said that tho point raised was fully con¬ 
cluded by authority. At another time he 
found a3 a question of faot that tho pil¬ 
grimage cif the lady was absolutely un¬ 
necessary and finally he says: 

To sum up tho lady had no necessity to trans¬ 
fer tho property as she had ample moans to 
defray tho oxpousoa for pilgrimage to holv placos- 
(10) 2 Morloy’s Digest 1'jfT ” 
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and for any offerings she may have desire! to 
make." 

As brother lias pointed out, this 
lias nothing to do with tho deed of gift 
in suit and possibly explains the error 
into which the learned Subordinate Judge 
seems to have fallen. As I have said 
above, the point is well settled and is 
unarguable. There may he on occasions 
a serious question upon tho point whe¬ 
ther the gift could he described as reli¬ 
gious or charitable at all. This question 
was not raised in this case; hut it has 
been determined and it is obviously a 
most important question. The only 
question about which tho reversioner 
need trouble himself is whether tho 
quantum in proportion to the whole 
estate is excessive. I am satisfied that 
this suit was never launched on that 
basis at all and that the idea never occur¬ 
red to tho plaintiff. The defendant, who 
seems to hive been fif 11v advise 1 as to 
his legal position, did in para. 8 of tho 
written statement open tho door to the 
contention. There is a suggestion that 
tho plaintiff professed to attack the 
transaction on that ground in issue 7 as 
framed. I do not think that at tho trial 
it was ever relied on at all. I think 
tlie quantum was treated as immate¬ 
rial. There is a case decided by Mr. 
Karamat Husain J. in this Court in which 
he lays down (the case i3 not on all fours 
with this case) that it is unnecessary to 
find out tho income and value of the pro¬ 
perty. I think tho learned Subordinate 
Judge in this case laid that down at the 
instance of the plaintiff, the plaintiff 
knowing that he had no materials to 
establish the fact. At any rate the onus 
is upon the person having'special know¬ 
ledge of tho alienated property. I do not 
propose to travel over tho ground my 
learned brother has travelled. I think it 
is sufficient to say that in this case no 
suggestion of any kind is made even now 
at the 11th hour that the evidence shows 
anything approaching 3/10, ami no autho¬ 
rity of any kind has been quoted to us 
which discredits in any way tho autho¬ 
rity of 1820 in which it was held that 
3/10 might he disposed of. 

There is one further question, tho 3rd 
question argued in support of this decree 
before us by Dr. Sapru, whether tho lady 
understood and intended to carry out the 
terms of the deed. It is really covered 
by the uncontradicted evidence to which 


I referred at the commencement of this 
judgment, and it is finally set at re3t by 
the deposition which has been put in 
evidence sworn to by the lady in another 
suit in 1893. It is quite true that there 
is no evidence that this document was 
explained to her at tho time and that she 
was made to understand it. It is difficult 
to see how there could he. In my ex¬ 
perience of cases of this kind where a 
Pardanashin lady is concerned, certainly 
whore the transaction is dubious, there is 
generally direct evidence of a number of 
people who shouted out the contents of 
the document to her. In this case the 
circumstances speak for themselves. The 
deed itself has a ring of genuineness 
about it. The simplest woman in the 
world would have no difficulty in under¬ 
standing it a9 dealing with her own pro¬ 
perty if it was read to her at all, and 17 
years afterwards, when advanced in years 
and suffering according to her own ac¬ 
count from defective memory : nd embar- 
rissmeut in appearing behind the Purdah 
before a large number of people, she was 
able to give a fair and honest account of 
the transaction. On that occasion she 
showed intelligence of a high order. She 
was asked an almost impossible question 
for anybody to answer, certainly for an 
owner of a large estate of this kind to 
answer, with reference to the profits of a 
village she had had nothing to do with 
for i7 years. “What is the profit of tho 
village you gave?” Being behind the 
Pardah she wanted to know whether it 
was her own or her opponent’s Pleader 
who was asking this question. I do not 
suppose that she was prepared to tell an 
untruth if it was her opponent's Pleader. 
She could have known nothing about the 
subject at all. What was passing in her 
mind was that it was an impertinent 
question. Her conduct on that occasion 
seems to mo to bo that of an intelligent 
ard capable woman such as is described 
by the uncontradicted evidenco. I am 
satisfied that tins was as genuine a gift 
for religious purposes as any gift of the 
kind that was ever made. I agree in the 
order proposed by my brother. 

By the Court.—The appeal is allowed, 
the decree and order of the Court below 
are sot aside and the plaintiff s suit is 
dismissed with costs throughout. 

V.n./R.K. Appeal allowed . 
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Richards, C. J. and Tudbali,. J. 
Hasan Ali Khan —Plaintiff — Appel¬ 
lant. 

v. 

Azharul Hasan uni others —Defendants 
—Respondents. 

Second Appeal Mo. 1255 of 1916, De¬ 
cided on 26th July 1918, from decree of 
Sub. Judge, Allahabad. 

Mortgagor and Mortgagee—Zamindar mort¬ 
gaging sixteen annas interest in mahal with¬ 
out reservation —Mortgage includes grove 
holder's interest acquired by zsraindar. 

The owner of a sixtoeo ann 35 mahal obtained 
decrees against ccrtaiu persons who had certain 
rights in the mahal as grove-holders. In execu-* 
tion of these doc-ees he put up to sale the interest 
of the crove-hclders and purchased it himself. 
Subsequently he mortgaged his entire interest in 
the mahal to the plaintiff without any sort of 
reservation. 

Hell: that the interest of the grove-holders 
required by the mortgagor merged in his estate 
as zamindar and was included in the ryortcaqo. 

_ [P49C2] 

Peary Lai Banerji, B. E. 0‘Conor and 
S. A. Haidar—lor Appellant. 

Nilial Cliand for IT. WaHack and Hari. 
•tans Sakai —for Respondents. 

Judgment.—The facts connected with 
this appeal may be shortly stated as 
follows: One Ali Mazhar having become 
the owner of the sixteen annas mahal 
mortgaged the same to the plaintiff’s pre¬ 
decessor. The mortgage is most compre- 
lensivo in its terms, the mortgagor pur- 
porting to mortgage his entire interest 
without any sort of reservation. A decree 
was obtained on foot of this mortgage. 
The property was sold and purchased by 
the plaintiff or his predecessor. The 
present suit is brought to recover certain 
fractional shares in three groves It 
appears that prior to the mortgage, which 
we have mentioned above, Ali Mazhar 

deo "? certain persons 

who had certain rights as grove-holders. 

° f tl . ie3odecr ees he put up to 

flro-a h ho!d! ere3t ( T hatevor ifc "»•> of the 
gro.e holders and purchased it himself. 

thl dS a ? ei ? ^ Ut forword on behalf of 
the defendants is that this interest was 

an interest separate altogether from the 

the morbid * <lid DOt form P^on of 
the mort D sgod property, and consequently 

chis^ ^ h ® plaiutiff when he pur 

chased under the mortgage decree It 

the 1llave already mentioned that 

telrr 9 °- n ° th L 9 8 r °vo-holders’ in¬ 
terest was prior to the mortgage and we 
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have referred to the terms of the mort¬ 
gage deed. There was no reason of anyj 
kind why the interest of the grove-holders 
should not merge in the inheritance. Ali 
Mazhar wa3 trtie sole owner of the sixteen 
annas mahal. At that time there was no 
reason why it would in any way he for 
the benefit of Ali Mazhar to keep out¬ 
standing the interest of the grove-holders. 
It is absolutely clear under the circum¬ 
stances of the present cise that the inter* 
est of the grove-holders, purchased and 
acquired by Ali Mazhar, merged in his 
estate as zamindar. Furthermore, the 
very terms of ths mortgige dee 1 are 
quite wide enough to include and com¬ 
prehend every interest that lie possessed 
at the date of the mortgage in the sixteen 
annas mahal which he sold. We allow, 
the appeal, set aside the decree of the 
lower appellate Court and restore tho de¬ 
cree of the Court of first instance with 
costs in all Courts. 

V.H./lt.K. Appeal allowed. 

A. I. R. 1918 Allahabad 49 (2) 

Tudball and Abdur Raoof, JJ. 

Kishore Singh and others— Defendants 
—Appellants. 

v. 

Bahadur Singh and others— Plaintiffs 
Respondents. 

Second Appeal No. 1286 of 1916, Do- 

C l (1 TA?° 2Q . d July 1918. from a decree 
of Addl. Sub. Judge, Miinpuri. 

(a) Jurisdiction - Civil and revenue-Rev- 
* nu *. C J °. url b «vmg exclusive jurisdiction— 
Court d,n8 Cannot be <l u ®*t«oned in civil 

Where a Revenue Court has exclusive jurisdic¬ 
tion to try a certam question and it trios that 
grafts between the parties, tho finding ar- 

iin .V by U l *. bln< J ,n 6 upon the parties and 
cannot bo questioned iu a civil Court. 

/i\ A T* a t P 50C 2) 

(b) Agra Tenancy Act (1901), S. 167—De¬ 
fendant suing in Revenue Court for ejectment 
of plaintiff alleging that latter was sub¬ 
tenant and obtaining decree — During pen- 

icl7,°/- ,U, k P rV°‘ iff br * n 8* n 8 civil .uhfor 
declaration that he was co-owner-Civil suit 
is not maintainable.' 

Defendant brought a suit in tho Revenue Court 
to eject toe plaintiff froai certain fields on the 
ground that tho latter was a subtenant; and 
suit 7> 8d a docre ?' during tho pondonev of that 
SI** pU ' ot, , a broushta suit in the civil 
M tho ° r “ declara ‘ ,l - n ‘hat he was a co owner 

1 fl 8 ' 1 , 1 with ‘ho defendant aud 

was not therefore liable to ejectment : 

of S (f 7 Vi** ‘"‘•i 0 - 8 ,fsard ll ‘ho provisions 

, 1 ® 7 ' I 1 ! 0 6Ult m th0 civil Court was not 
maintainable. [p M Q 2 ‘ 
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L a x in i Nd ra yan Ti ica n and H a r i 
Bans Salim —for Appellant. 

N. C. Vaish — fot Respondents. 

Judgment. — This appeal arises out 
of a suit brought by the plaintitls-res¬ 
pondents for a declaration that they 
were co-owners with the defendants, 
lirst. in a nruall holding and secondly, in 
an occupancy tenure. The Court of first 
instance granted a declaration in favour 
of the plaintitls. We may point out that 
though the plaintifl's asked for a decree 
for joint possession, the Courts below 
held that they were in possession and so 
granted them a declaration only. The 
defendants have come to this Court on 
appeal, and the appeal is pressed only in 
respect to two plots Nos. 238 and 245 
which form portions of the alleged oc¬ 
cupancy holding. It was the defendants- 
appellants’ case in respect to these two 
numbers that the plaintiffs were their 
subtenants. It was the plaintiffs-res- 
pondonts’ case that they were co-owners 
with the defendants of the occupancy 
tenure. In respect of these two num¬ 
bers there aro certain facts which have 
to be set forth. The defendants-appel- 
lants instituted a suit in tire Revenue 
Court for the ejectment of the plaintiffs 
on the ground that the latter were their 
subtenants. To this suit the defendants 
relied that they were not subtenants 
but that they were co tenants with the 
plaintiffs. That suit was instituted on 
14th August 1915. While it was pend¬ 
ing the plaintiffs brought the present 
suit in the civil Court. The Revenue 
Court was the first Court to come to a 
decision in regard to Nos. 238 and 245. It 
held that the present plaintiffs respon¬ 
dents wero the subtenants of the present 
appellants and wero not the co-tenants. 
It therefore granted to the present ap¬ 
pellants a decree for the ejectment of 
the present plaintiffs. Subsequent to 
that the civil Court came to its decision 
and gave the plaintiffs a decree for joint 
possession of all the land including those 
two numbers. That decision was upheld 
on appeal in the civil Court. From the 
decision of the Revenue Court no appeal 
whatsoever was preferred and that deci¬ 
sion became final and binding between 
the parties. 

The result therefore is the absurdity 
that a Revenue Court with competent 
and exclusive jurisdiction has granted a 
decree for ejectment which can he en¬ 
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forced in respect to these two numbers.. 
The civil Court has given a decree for 
joint possession on the ground that the 
present plaintiffs aro co-tenants and not 
sub-tenants. What the result is to he 
nobody can at present state. It is urged 
before us and with considerable force.; 
specially in the face of a largo number of 
rulings of this Court, that the decision 
of the Revenue Court as between the 
parties, to the effect that the plaintiffs 
are the subtenants in these two numbers 
of the defendants-appellants, is the deci¬ 
sion of a competent Court with exclusive 
jurisdiction, that it is final and binding* 
■upon the parties and that the civil Courtj 
has no jurisdiction whatsoever to upset 
or reverse that decision. Reliance has 
been placed upon the decision of this 
Court in Shoo Praiash v. Kama (1). 
wherein it is remarked that the Revenue 
Court having made a decree for ejectment 
and that decree having been carried into 
effect aud the plaintiff having been 
ejectel, a suit in the civil Court is not 
maintainable. The decree of the Re-: 
venue Court was binding upon the par¬ 
ties and any decree made hv the civil 
Court would be wholly nugatory. The! 
point is covered by authority iu the case 
of Ham Dei v. Bindesri Upadhya (2). 
The judgmont of the learned Judgo who 
decided that caso was affirmed on appeal 
under the Betters Patent. In this case 
while a suit in tho Revenue Court for 
the ejectment of Kama was pending and 
before that caso was decided, Kama 
brought a civil suit out of which that 
appeal arose. 

It was a suit which was brought in 
such form a9 would ordinarily make it 
cognizable by a civil Court. Its object 
was clearly to nullify the decree of the 
Revenuo Court. That is also tho caso 
in tho present suit. An ejectment suit 
in the Revenue Court had been brought 
and was pending and was about to con¬ 
clude when this present civil suit was 
brought. It is true that tho present 
civil suit was brought in tho form in 
which a suit would he entertained only 
by the civil Court, but in so far as these 
two numbers wero concerned, the suit 
was clearly one brought with a view of 
possibly nullifying the decision of the 
Revenue Court. We think that the 
principl e whic h was applied in Ham Pet 

(1) 119131 35 All. 4G4=2l I. C. 2. 

(2) Lioil] 11 I. C. 2S7. 
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v. Rindesri Upadhva (2) applies equally 
to the prosent case before us. it was 
solely within the jurisdiction cf the 
Revenue Court to hold that the present 
respondents were the subtenants of the 
present appellants and that as such they 
were liable to ejectment. Practically 
the same principle was applied in the 
case of Rain Singh v. Girraj Singh (3). 
There it was held that the Revenue 
Court in a case of ejectment had jurisdic¬ 
tion to go into a certain question and 
that decision was binding on the parties, 
and the Court in the civil suit wa3 bound 
to look to the substance of the relief and 
not merely to the form of the suit, and 
that the civil suit was not maintainable 
as it was merely directed to the upsett¬ 
ing of the decision of the Revenue Court. 
In Maharaja of Vizianagram v. Chango 
Kurmi (4) a suit for ejectment of the 
defendant on the ground that he was a 
tenant-at-will was brought in fcho Rev¬ 
enue Court, which decided that ho was 
a tenant hut not a tenant-at-will of the 
plaintiffs, and subsequently a suit was 
brought in the civil Court for the eject¬ 
ment of the defendant on the ground that 
he was a trespasser : it was held that the 
Revenue Court having determined the 
nature of the defendant's tenancy and 
the class to which he belonged, a 6uib in 
the civil Court could not be maintained. 


It was equally in the present case thi 
the Revenue Court has determined tl 
nature of the defendant's tenancy an 
hois clearly liable to ejectment. Tl 
present suit; is an attempt, as remarkc 
m the judgment, to go behind the doc 
sion of the Revenue Court and ask tfc 
cml Court to do that which under S. 1C 
it is forbidden to do. On behalf of th 
opposite party, our attention has bee 
called to two decisions of this Cour 
Jagar Nath v. Ajudhya Singh (5) an 
Kanhi Ram v. Durga Prasad (6). Tl: 
former of these two cases may be dis 
tinguished from the present case. In the* 
case there had been no decision by th 
Revenue Court on the question an 

Banerji, J., in his judgment, remarks £ 
follows : 

It is true that the plaintiffs sued in tl 
Keven uo Conrt to eject the defendant on the n 
(3) A^I. 1914 All. 468 = 26 I. 0. 731 = { 

4) '19101 6 1. 0. 884. 

el l . 19 , 12 ! 86 AU - 14=17 x - C. 37G. 

] i V. B -Jo 915 A11 - 49 = 37 All. 223 = ; 

l. v» 913. 


legation that the defendant was their sub¬ 
tenant. Had the Revenue C^urt decided that 
question and held that the defendant was the* 
icnaut of the holding, there might have been 
difficulty in tho plaintiffs' way, but in 
this case, as pointed out by the lower appellate 
Cjurt, the commissioner did not determine the 
question whether the plaintiffs were the ten¬ 
ants of the holdiug, or the defendant was so." 

The case of Kanhi Ram v. Dnrgct 
Prasad (6) is somewhat in favour of tho 
respondents' contention. We would call 
attention to the opinion expressed by 
the late Sir Sundar Lai in his judgment 
on tho point. Me referred to Chamier J.’s, 
decision in Second Appeal No. lOOi of 
1911 and remarked : 

"Like him I am inclined to think that the 
matter should be deemed to be res judicata. 

In that suit tho defendant brought a 
suit in the Revenue Court seeking for tho 
ejectment of the plaintiff on tho ground 
that the latter was his subtenant. The 
Revenue Court ordered ejectment. Tho 
plaintiff brought a su t in the Court for a 
declaration that he was the owner of 
certain occupancy holdings and claimed 
possession, lie sued the opposite party 
on tho ground that ho was a trespasser. 
It has held in that case that the decision 
of the Revenue Court did not operate as 
res julicata. We do nob propose to 
deoido tho present appeal on the ques- 
tion of res judicata There have been a 
long serios of rulings of this Court for a 
considerable length of time in which it 
has been consistently hold that where 

a Revenue Court has exclusive jurisdiction 
to try a certain question and it tries that 
question as between the parties, that is a 
finding which is binding upon them and 
it is a fin ling which cannot be questioned 
in the civil Court, reference being made 
to S. 167,- Ten. Act. We think that 
that is the principle which will govern 
the decision of the case before us. In 
so far as these two plots are concerned 
there is a final and binding decision bet¬ 
ween the parties. The present respon- 
dents are the subtenants of tho present 
appellants and a decree for their eject¬ 
ment has been passed. We do not think 
that a civil. Court is empowered to go 
behind that decision or to set it aside 
\Ne therefore allow tho appeal in respect 
of these two numbers and in respect of 
them the plaintiffs' suit will stand dis 
missed with proportionate costs in all 
Courts. Tho rest of the plaintiffs' claim 
is not contested before us and the decree 
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of the Court below will stand in respect 
thereto. 

v.r>. lt.K. Decree modified . 
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PlGGOTT AND WALSH, JJ. 

Bam Faqir —Plaint it!—Appellant. 

v. 

Hindeshri Singh and another — De¬ 
fendants—Respondents. 

Second Appeal No. 1874 of 1910, De¬ 
cided on 30th July 1918. from a decree 
of Offg. Second Addl. Subordinate Judge. 
Jaun pur. 

I a I Appeal — Me in tain ability—Cross-appeals 
—Suit for possession of half-share in each 
of two groves in different villages—Suit in 
respect of one grove dismissed and decreed 
in respect of other—Appeal by both parties 
— Plaintiff s appeal dismissed, defendant s 
allowed, cose being remanded — Plaintiff 
could appeal against order of remand 

Plaiotifl brought a suit claiming possession of 
a half-share in esch of two groves Nos.'2 and 123, 
situate in different village*. His suit was dis¬ 
missed in re-poet of grove No *2 and decree! in 
respect of grove No. 123. There were appeals 
both by the defendant and by the plaintiff. Tne 
Utter’s appeal was dismissed and the defendant's 
was allowed, the case being remanded. The 
plaintiff appealed to the High Court against the 
order of remand: 

Held: ’bat the failure of toe plaintiff to ap¬ 
peal acainst the order, dismissing his own ap¬ 
peal ti the lo-ver appellate C>urt, did not debar 
him from appealing against the order remanding 
the suit in the defendant’s appaal. l‘P 52 C *21 

(b) Civil P. C. ( 1908), S 11. Exp! 2-Suit 

of small cause nature tried and decided as 
regular suit —Subsequent suit involving same 
question is res judicata. 

Flaintifl brought a suit against the defendants 
to recover his share of the price of two trees cut 
down hv the defendants, on the ground that he 
was entitle! to u moiety share in the grove. 
The suit was one of the nature cognizable by a 
Court of Small Causes, but was instituted in 
the Court of the Munsif, who tried it a* a re¬ 
gular suit and decided that the plaintiff was en¬ 
titled to a half-share in the grove. In a sub¬ 
sequent suit by the plaintiff to recover possos- 
sion of his half share in the grove: 

Held: that under Expl. 2. S 11, Civil P. C., 
the question of tho plaintiff's title to a half- 
share in the grove was res judicata. IP 53 C *2) 

Gokul Prasad— for Appellant. 

S. M. Sulaiman—t or Respondents. 

Judgment.— lu the suit out of which 
this appeal arises the plaintiff, who is 
the appellant in this Court, claimed 
possession of a half-share in each of two 
groves, together with damages. The 
groves are situated in .dillereufc villages 
and may he described hy the serial num¬ 
bers in the village papers under which 
they aio referred to in the judgments of 
the Courts below. One grove was num- 
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hered 123 and the other was numbered 2. 
The Court of first instance in substance 
dismissed the plaintiff’s claim in respect 
of grove No. 2. but it decreed his claim 
for grove No. 123. There was an appeal 
by the plaintiff against tiio decree of the 
Court of first instanc?, in so fur as that 
decree dismissed his claim for grove No. 2. 
There was also an appeal by the defend¬ 
ants against the same decree in so far 
as it allow© 1 the plaintiff's claim for 
grove No. 123. Tho two appeals were 
heard together and a single judgment 
was written by which the questions 
raised in both the appeals were disposed 
of. Different decrees were passed. On 
the plaintiff's appeal the order was that 
this appeal he dismissed so that the de¬ 
cision of the Court of first instance, in 
so far as it was called in question by the 
plaintiff, was affirmed. On the defen¬ 
dants’ appeal there was an order of re¬ 
man 1 arising out of certain pleadings 
and findings to he referred to presently. 
The appeal now before us is against the 
decision of the lower appellate Court on 
the appeal filed hy the defendants against 
tho decree of the Court of first instance. 
When this appeal came up for hearing 
before a single Judge of this Court, two 
preliminary objections were raised. One 
of these was well founded so far as it 
went, that is to say, the defendants-res- 
ponloots, correctly urged that this ap¬ 
peal was not really a second appeal, but 
a first appeal from an order of remand, 
and should have been filed as such. This 
objection is of a technical nature and it 
lias been disposed of by the referring of 
the appeal itself to a Bench of two 
Judges. 

We have jurisdiction to hoar this 
appeal under the rules of this Court and 
a mere misdescription of tho appeal 
as "Second Appeal No so and so" in- 
steal of "First Appeal from Order,” 
does not affect the merits of the case or 
the jurisdiction of this Court. Tho ap¬ 
pellant will not, in any event, he en¬ 
title 1 to recover casts in oxcess o: what 
he would have hal to pay on a first ap¬ 
peal from order, hut that matter can ho 
considered when tho decree of this Court 
comes to be prepared. The other ohjeo 
tion was that tho plaintiff was not en¬ 
title! to appeal against this order of re¬ 
mand, or against any other order or de¬ 
cree which tho lower appellate Court 
might have seen fit to pass on the dofen- 
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idanfcs’ appeal unless ho also appealed 
!against the decision dismissing his own 
appeal about grove No. 2. Reliance is 
* placed on a large number of authorities 
'of this Court, out of which it is quite 
.'sufficient to refer to the decision in R<tvi 
\Lal v. Chimb Nath (l), which is the 
foundation of the subsequent case law 
on the subject. The case now before us 
is clearly distinguishable from any of 
these. Tn the appeal brought by the 
plaintiff against the decision of the Court 
of first instance no question was raised, 
and none could be decided, as to the 
rights of the parties in respect of grove 
No 123. The Court simply determined 
the question of the respective rights of 
the parties to grove" No. 2. Its decision 
on this point was final; it 'proceeded 
upon findings of fact and no second ap¬ 
peal could have been brought against it 
with the slightest prospect of success. 
The plaintiff was bound to acquiesce in 
the decision against him so far as grove 
No. 2 was concerned, but there was noth¬ 
ing in the decree by which his appeal 
to the Court below stood dismissed, 


which in any way affected or purported 
to affect his rights in respect of grove 
No. 123. It is not oven as if it could be 
contended that the plaintiff was injuri¬ 
ously affected by the dismissal of his ap¬ 
peal, because that dismissal left the de¬ 
cision of the Court of first instance intact. 
The plaintiff had a decision in his favour 
about grove No. 123 and the order passed 
upon his appeal left that decision where 
it wag. That decision has only been dis¬ 
turbed by the order of remand passed 
upon the appeal of the defendants in tho 
Court below, and against that order the 
present appeal lies. It is clearly not 
barred either by tho words of S. 11, 
Civil P. C., or by any conceivable prin¬ 
ciple of res judicata. 

Wo have now to consider the main 
point raised by the appeal itself, and for 
this purpose it is necessary to set out 
certain additional facts. In the year 1914 
this same plaintiff had brought against 
those same defendants a suit in which ho 
claimed damages amounting to R 9> 30 
as his share of tho price of two trees 
which tho defendants had cut down in 
grove No. 123, on the ground that the 
defendants had appropriated the timbor 

SI 1 ;?!? ‘hfmselves in derogation of 
th^plaintiff s rights as owner of a moiotv 
(1) 11890] 12 All. 678^-- 


share in the grove. This suit was a suit 
of the nature cognizable by a Court of 
Small Causes; but it was not instituted 
in such a Court. Presumably there was 
do Court of Small Causes in existence at 
Jauupur, and this suit for damages was 
instituted in tho Court of the Additional 
Munsif and was tried by him as a regular 
suit. In reply to tho plaintiff's claim 
the defendants denied his title to a 
moiety share, or to any other share in 
grove No. 123. There was an issue on 
this point and that issue was decided in 
favour of the plaintiff’. After also de¬ 
termining the further issue raised as to 
the amount of damages, the Munsif pro¬ 
ceeded to givo the plaintiff in that suit a 
decree for Rs. *20. 

Now in the present litigation the 
plaintiff' onco more sets up his title to 
the moiety share in grove No. 123. The 
suit has actually been brought in tho very 
same Court which tried the suit of 1914, 
and the first issue for disposal is precise¬ 
ly the same issue as was tried out in tho 
former suit, namely, tho validity or 
otherwise of the plaintiff's claim to a 
moiety share in grove No. 123. The 
learned Additional Munsif held that ho 
had himself once already decided this 
issue in a previous suit between tho same 
parties, that decision operated as res 
judioata and the question could not bo 
tried over again. This finding has been 
reversed by tho learned Subordinate 
Judge on appeal. Holding that the ques¬ 
tion of title in respect of grove No. 123 
was not res judicata in tho plaintiff's 
favour by reason of the suit of 1914, that 
Court has remanded the case, so far as it 
concerned the plaintiff's claim to grove 
No. 123, for trial on the merits. The 
appeal being against this order of re 
raand, what we have to determine is 
whether tho decision in tho suit of 1914 
was or was not res judicata in the pre¬ 
sent litigation. On the wording of S. 11, 
Civil P. C., the case seems a clear ono 
The suit was between the same parties 
litigating under the same title. The same 
question was direotly and substantially in 
issue in both the suits, and in the suit of 
1914 it was decided in the plaintiff’s 

favour by a Court competent to try the 

subsequent suit now under consideration 
by us i Q this appeal. As a matter of 
fact both the suits, as we have already 
pointed out, were brought in one and tho 
same Court, that is to say, tho Court of 
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the Additional Munsif of Jaunpur. The 
former was of a nature triable by a Court 
of Small Causes and the present suit is 
net. There is therefore t is distinction, 
that in the suit of 1914 no second appeal 
would lie, whereas in the present suit a 
second appeal will lie, subject to the ap¬ 
propriate provisions of the law. Expl. 2, 
S 11, Civil P. C., has been inserted in 
the present Act (5 of 190S), and it ex¬ 
pressly provides that for the purposes 
of this section, the competence of a 
Court (that is to say, its competence to 
try any subsequent suit) shall be deter¬ 
mined irrespective of any provisions as 
to a right of appeal from the decision of 
such Court. 

This explanation would seem to have 
been expressly designed to set at rest the 
controversy sought to be raised on be¬ 
half of the present respondents. This 
view has been taken by a learned Judge 
of this Court in the only reported case 
we can find in which the question has 
been expressly considered and decided 
since the passing of Act 5 of 190S namely, 
the case of Musaddi Lai v. Jwala Pra¬ 
sad (2). Wo have been referred to a 
number of older rulings of this Court, 
one of which is discussed by Chamier, J., 
in Mutaddi Lai v. Jwala Prasad (2). 
All those decisions were passed before the 
second explanation to what is now S 11, 
Civil P. C. had been enacted. It is quite 
true that, in order to apply the rule of 
res judicata at all, it must be found that 
the question of title was directly and 
substantially in issue in the suit of 1914. 
It has been contended beforo U3 that in 
seme of the older decisions, as for in¬ 
stance in 17i aria t khan v. A* ah mat Bibi 
(3), in Chet Bam v.Ganga (J). it lias been 
taken for granted that the decision of 
any Court in a suit of a Small Cause 
Court nature about a question of title 
should be regarded as merely incilental. 
In view of the change in the law effected 
by the passing of Act o of 1908, it seem9 
unnecessary to discuss these older deci¬ 
sions. We fiiDfl ourselves in entire agree¬ 
ment with the view taken by Chamier J. 
Musaddi Lai v. Jwala Prasad (2), 
which was a case in all essential matters 
on all fours with the present one. It is 
• worth notiug that we have been referred 
to one other case of this Court decided 

P2) 110121 10 I. C. 49G. 

(3) LIH78-K01 - All. 97. 

14) L188G] A. W. N\ 14. 


since the passing of the present Civil 
Procedure Code, namely the case of 
Dulare Lai v. Uazari Lai (5). That 
case is distinguishable from the present 
in one essential point. The suit for 
damages, the decision in which it was 
sought to plead as res judicata in a sub¬ 
sequent suit for the establishment of 
title, had been brought in a Court of 
Small Causes, and subsequently trans¬ 
ferred to the Court of a Munsif. 

It was pointed out that, under the 
provisions of the Provincial Small Cause 
Courts Act itself, a suit would not change 
its nature when it was transferred from a 
Court of Small Causes to that of a Mun¬ 
sif, but that it would be tried by the 
Munsif only as a Court of Small Causes. 
This is the reason given by the learned 
Judge of this Court for holding, in the 
appeal before him, the decision in the 
suit for damages would not operate as 
res judicata in the subsequent suit for 
establishment of title. In that case the 
suit for damages was instituted in and 
was, in the eye of the law, tried hv a 
Court of Small Causes, that is to say, by 
a Court which, independently altogether 
of any provisions as to a right of appeal, 
would not he a Court competent to try 
a subsequent suit for title. We are of, 
opinion therefore that the decision of the 
lower appellate Court on this question 
of res judicata was wrong and must bo 
reversed. On this appeal therefore we 
set aside the order of remand which was 
passed on the appeal of the defendants 
in the Court below, and in lieu thereof 
we dismiss the appeal of the defendants 
to that Court. The plaintiff will ho en¬ 
titled to his costs in this and in the 
lower appellate Court, subject only to 
this qualification: that ho will nob ho 
entitled to recover as costs in this Court 
anything more than he would have paid 
on a first appeal from order. It may bo 
pointed out that the result of the order 
which wo now pass is that the decree of 
the Court of first instance is restored in 
its entirety. There is no possible ques¬ 
tion of an appellate decision resulting in 
the existence of two inconsistent decrees 
on one and the same litigation each of 
them apparently capable of independent 
execution. Wo montion this fact as 
further illustrating our decision upon the 
preliminary objection. 

V.B./R.K, Appeal allo wed. 

(5) A. I. R. 191 4 All. 229= 26 I. C. 56. 
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AriDon Raoof, J. 

Moyan Lai —Plaintiff Petitioner. 

V. 

Tika Ram — Defendant — Opposite 
Par tv. 

Civil Revn. No. G5of 191S, Deoiled on 
9th July 1918. from, an order of Small 
Cause Court Julge, Bareilly, D/- 13th 

August 1017. , 

Limitation Act (1908). Art. 75-Instal- 
mcnt bond—Creditor having option to re¬ 
cover whole sum in lump on default of any 
instalment—Option not exercised—Suit for 
last three instalments is not barred. - 

An instalment bond provided that the money 
was to he repaid by five annual instalments 
and that if there was any default in payment 
of any of the instalments, the creditor would 
have the power to recover tho entire amount in 
a lump sum. The bond was executed in 1909 
and default was made in payment of the first 
instalment, but the plaintiff waited till the 
term provided in tho bond had expired, when ho 
brought a suit stating that bis claim for the 
first two instalments being barred by timo. ho 
made a claim only with regard to the remainiug 
throe instalments. 

Held: that under the terms of tho bond tho 
plaiutiff had an option to waive his right to 
bring the suit at once on tho happening of the 
first default, which right bo had exercised and 

that theroforo his suit with regard to tho last 
=threo instalments was not barred. IP 5G C ‘Jl 

Sital Prasad Ghosh —for Petitioner. 

P. M. Barter)i — for Opposite Party. 

Judgment.—This was a suit brought 
upon au instalment bond in the Court 
of tho Judge of Small Causes. The bond 
was for Rs. 175 with interest and it was 
to bo paid by five annual instalments of 
Rs. 35 each. Tho method provided for 
the payment of tho instalments was in 
these words: As regards the payment 
of the money it is agreed that tho said 
amount will bo paid by instalments in 
five years. It was further provided that 
if there was any default in payment of 
any of the instalments, then the creditor 
would have the power to claim the en¬ 
tire amount in the lump sum: 

• “ Dayin mansuf ho akhtiar haike kul rupia 
ek musht ba sharah sud fi sadi do rupia mah - 
toari larikh lahrir tunasuk kaza so ba erjai 
nalish adalat diwani toasul kar Uwe** 

The document was written on 23rd Feb¬ 
ruary 1909. The first instalment would 
be payable, according to this bond, at tho 
end of February 1910. It appears from 
•the facts found by the Court below that 
nothing was paid on account of the 6rst 
two instalments. The plaintiff then had 
a cause of action, if ho so ohose, to bring 
a suit at once for the recovery of the 
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wholo amount due under the bond. He 
however did not choose to sue then. He 
has brought this suit after tho term pro¬ 
vided in the bond, and in para. 3 of his 
plaint he states that as tho claim for the 
first two instalments is barred by time, 
he makes a claim only with regard to the 
remaining three instalments. The claim 
was resisted in the Court below on tho 
ground of limitation. The questions for 
consideration in the Court below were 
whethor under the terms of tho instal¬ 
ment bond in suit the cause of action 
arose on the Grst default, and whethor 
the plaintiff ought then to have brought 
the suit and whether by reason of the 
fact that he allowed the limitation 
period to elaps9 his entire claim was 
barred by timo and it was not open to 
him to sue for the remaining instalments 
as being within time. The real question 
for decision however was whether under 
the terms of the bond the plaintiff had 
an option to waive his right to bring the 
suit at once on tho happening of the 
first default and whether, as a matter of 
fact, ho did exercise this right of waiver. 
On tho face of the document there can . 
he no possible doubt that he had such 
a right and his subsequent conduct shows 
that ho did oxorcise it. 

The learned Judge of the Court below 
has roliod on tho case of .4 tnolak Chand 
v. Baij Nath (l) and has hold that tho 
plaints in tho two cases were similar. 
Tho facts of that case however are 
cleirly distinguishable from tho facts of 
the present caso. The facts of that case 
as stated at pp. 457 and 458 (of I . L. /?. 
35 All.) were these: The instalment bond 
was dated 5th July 1904, tho wholo 
amount was repayable in 4i years in 
equal instalments of Rs. 75 payable 
every six months. There was a condi¬ 
tion in the bond that if any instalment 
remained unpaid on tho due date, then 
tho creditor would he entitled to recover 
the whole sum at once with interest or 
that he might sue for each instalment 
as it fell due and remained unpaid. The 
first two instalments were paid on the 
. due dates, tho third instalment was due 
on 7th January 1900. Neither this nor 
any of the subsequent instalments were 
paid. On 17th August 1912, i. e , six 
years and seven months after 7th Jan¬ 
uary 1906, the plaintiff brought tho suit. 
An examination of th e plaint showed 
(l) 119181 85 All. 456=20 TTO. 933.- 
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that the plaintiff sued to recover the full 
amount which was due on 7th January 
1^0(3 together with interest which fell 
due by reason of the default of 7th Jan- 
uary. In his plaint he distinctly stated 
that the cause of action for the suit ac¬ 
crued on 7th January 1900. On these 
facts the learned Judges held that the 
plaintili in that case had elected to take 
one of the two options given him by the 
bond, \ \z. that one which entitled him 
to recover the full amount of the debt 
due by reason of the default in one in¬ 
stalment. They went on to say: 

It is perfectly clear from the plaint itself 
that the plaintiffs have not waived that light, 
which entitled them to recover the whole of the 
balance due by reason of the default of 7th Jan¬ 
uary 1 ‘JCG. Id f,tct they take their stand upon 
that provision and seek to enforce their right. 
The existence of a waiver is distinctly negatived 
by the plaint, which status that the right ac¬ 
crued on 7th January 1SCG. To enforce that 
right they had six years from that date." 

In the present case the plaintiff in 
distinct terms states that his claim as 
to the fast two instalments was barred 
by time and that his suit related only to 
the three remaining instalments. He 
does not base his cause of action on the 
default of payment of the first instal¬ 
ment. Ho does not claim the entire 
amount due under the bond. He has 
no doubt claimed interest on the amounts 
due with respect to the two first instal¬ 
ments. Hut having regard to the cause 
of action stated in the plaint, he is not 
entitled to claim such interest The 
learned Judges in the case mentioned 
above distingush tho case before them 
from the cuso of Ajudhia v. Kunjal (2) 
in these words: 

, f* 1 refiard to the ruling in Ajulhia v Kun- 

J<il [If au examination thereof shows clearly that 
it cannot a I'Ply to the facts of the present case. 
That suit was brought to recover the last three 
of the instalments that were due under that 
bond and not the whole amount due by reason 
of a default in payment of an instalment. It 
appears to have been proved or assumed that the 
plaintiffs had forborne to sue; in other words, 

had waived tbeir rights.in respect of 

the instalments that were due and had not 
been paid." 

These remarks make the case of Aju- 
dhi/a v. Kunjal (2) fullv applicable to 
this case. The facts of the present case 
and those of Ajudhia v. Kunjal (2) are 
almost parallel. The case of Chan dan 
Singh v. liidha Dhar (3) is also distin¬ 
guishable from the present case. Cha- 

(V 11*109] 30 All. 123.* 
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v. Emperor 1918- 

mier, J., distirguished the case before him 
from the case of Ajudhia v. Kunjal (2) 
upon the ground that the bend before him 
provided that in default of payment of 
any instalment, the debtor was bound 
to pay the whole amount at once. He 
held that that circumstance distinguished 
the case from Ajudhia v. Kunjal (2). 
1 lie same reasoning is equally applicable! 
in this case. In my opinion the learned 
Judge of the Court below did not cor¬ 
rectly appreciate the terms cf the bond 
in suit. The suit was within time and! 
it ought not to have been dismissed aa' 
being barred by time. I allow this ap-’ 
plication, set aside the judgment and 
decree of the Court below and remand 
the case to that Court to be restored to 
its original number on the file and to 
be disposed of on the merits. The costs 
to abide the event. 
v.R. R.K. .Application allowed . 
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PlGGOTT, J. 

Mathura and others —Accused — Appli¬ 
cants. 

v. 

Emperor —Opposite Tarty. 

Criminal Revn. No. S94 of 1918, De¬ 
cided on 3rd August 1918, from an order 
of Dist. Magistrate. Earrukhabad. 

Criminal P. C. (1898), Ss. 15, 16 and 
350—Rules framed by U. P. Government 
under S. 16 held to be intra virea— 
Trial before Bench of Magistiates— Judg¬ 
ment by Bench other than Bench hearing 
evidence ia illegal. 

The rules framed by the United Provinces 
Government under S. ]G provided that in the 
case of Benches consisting of not more than 
three members, any two of tbo members shall 
form a quorum. It was also provided that if a 
Bench held an adjourned sitting for the disposal 
of part-heard case and tho members at the ad¬ 
journed sessions were not the same as sat at the 
first hearing of the ca-*, the provisions of S. 350 
would be held to apply to the ease: 

Uel<h (1) that the rules were intra vires the 
Government. LP 68 0 2] 

(1) That the effect of the rules was that any 
trial commenced before any two members of a 
Bench could lawfully be continued before any 
other two members, provided that if exception 
wa* taken by the accused to tho proceeding be¬ 
fore a differently constituted Bench, tho trial must 
either be recommenced do novo or adjourned to a 
subsequent date on which the same Magistrates 
who commenced the trial might find it conveni¬ 
ent to sit together. IP 69 C 1, 21 

At the first hearing cf a case before a Bench of 
Magistrates tho evidence for the prosecution was 
recorded. At the second hearing one of tl.o Ma¬ 
gistrates was replace! by another, who was not 
present at the first bearing, but the accused hav¬ 
ing stated that they had uoobjection to tho trial 
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being proceeded with the trial was concluded 
and on a subsequent date judgment wa« pro¬ 
nounced by the Bench before which the trial had 

commenced: 

Held: that one of the Magistrates who delivered 
tho judgment being absent on the date of the 
second hearing it could not be said that the ac- 
cusfd were uot prejudiced, and that therefore the 
pioceedings at the last hearing, when judgment 
was pronounced, wero illegal aud must be set 
aside. IF CO C 1] 

Peary Lai Ranerji —for Applicants. 

R. M a loom son —for the Crown. 

Judgment.—In thi9 case the three ap¬ 
plicants, Mathura, Gangadin and Jagan- 
natb, have been convicted of an offence tin. 
der S. 13. Gambling Act 3 of 1867. The 
oneand only question raised by thisappli- 
cation is whether the trial of the applicants 
was or was not vitiated by any illega¬ 
lity or material irregularity in connexion 
with the constitution of tho Court which 
tried them for this offence. The Court 
in question was a Bench of Honorary 
Magistrates sitting at the town of Kaim- 
ganj. I find that the Local Government, 
in tho exercise of the powers conferred 
upon it by S. 15, Criminal P. 'C., bad 
appointed three gentlemen, Mr. Jan Alam 
Khan, Mr. Nazir Ali Khan and Pandit 
Chaube Peare*Lal, to be a Bench of Ma¬ 
gistrates exorcising jurisdiction in this 
particular place. It is not denied that 
the offence cf which the applicants were 
tried was one within the jurisdiction of 
the aforesaid Bench, or that the sentence 
passod was one within the competence 
tho said Court. The point taken is as 
follows: 

There were three hearings of this case 
in the trial Court. On 5th December 
1917 tho case was taken up by Mr. Nazir 
Ali Khan and Mr. Jan Alam Khan and 
tho evidence for the prosecution w &9 re¬ 
corded. On 16th December 1917, when 
tho Court resumed its sitting for the trial 
of this case, there were present on the 
Benoh Mr. Jan Alam Khan and Pandit 
Chaube Peary Lai. The accused were 
asked to state whether they desired this 
Benoh to recommence the trial de novo, 
or rather, I should say, \that they were 
asked whether they would like to have 
the trial adjourned until the same two 
Magistrates who had commenced tho trial 
should find it convenient to sit together 
again. The precaution was taken of ob¬ 
taining from the accused a written peti¬ 
tion in which they stated that they had 
no objection to the hearing of the case 
proceeding before the Benoh as then con¬ 


stituted, and added that they particularly 
desired that there should be no delay in 
the disposal of the case. I understand 
that at the end of the hearing of lGth De¬ 
cember 1917 the? evidence had been com¬ 
pletely taken, the accused had been 
examined and arguments had been heard. 
Nothing was left to be done except for 
the Court to pronounce judgment. The 
record does not make it quite clear why, 
under these circumstances, an adjourn¬ 
ment of five days was ordered, bub I am 
inclined to suspect that this was done 
under a bona fide belief that the pro¬ 
ceedings would be more regular if judg¬ 
ment in the case were pronounced by 
the same two members of tho Bench 
of Magistrates who had commenced the 
trial. 

It is admitted that on the 21st De¬ 
cember no objection was taken on be¬ 
half of tho accused persons to tho ac¬ 
tion of Mr Nazir Ali Khun and Mr. Jan 
Alam Khan in proceeding to pass judg¬ 
ment. As bearing on the legality of these 
proceedings it requires to be noted fur¬ 
ther that, under S. 16, Criminal P. C., 
the Local Government, or subject to the 
control of tho Local Government, tho 
Distiict Magistrate is empowered to make 
rules for the guidance of the Magistrates’ 
Benches in respect of various subjects, 
including amongst others the constitution 
of the Bench for conducting trials. The 
Local.Government of those Provinces has 
issued for general information a set of 
draft rules and these have been generally 
adopted under the authority of the Ma¬ 
gistrates of various districts. It is not 
suggested that these rules are not in 
force in the district of Farrukhabad. In¬ 
deed I understand from tho orders of the 
District Magistrate and of tho learned 
Sessions Judge on this record that the said 
rules are undoubtedly in force. Now under, 
the second of these rules, it is laid down in; 
respect of a Benoh consisting of not morel 
than three members, that any two of 
these shall form a quorum. In tho next 
rule it is provided that, if tho Benoh 
holds an adjourned sitting for the dispo¬ 
sal of a part-heard case, and the members 
at the adjourned sessions are not the 
same as sat at the first heaving of the 
oase, the provisions of S. 350, Criminal! 
P . C., will be held to apply to the oaseJ 
The present applicants have brought tho 
question of the legality of their trial to 
the notice of the District Magistrate iu 
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appeal and have also laid it before the 
Sessions Judge in revision. Both these 
Courts have expressel the opinion that 
the proceedingsof the Bench of Honorary 
Magisrates were justified under the rules 
above referred to and that the trial was, 
under the circumstances, a perfectly 
legal one I have been referred to va¬ 
rious decisions of the Calcutta and Madras 
High Courts, of which the most important 
is that of Hard war Singh v. Khega Ojha 
(l). [n that case the learned .Judges of 
the Calcutta High Court laid it down 
very broadly that an Honorary Magis¬ 
trate may not give judgment and pass 
sentence in a case unless he has been a 
member of the Bench during the whole 
of the hearing of the case. The attention 
of the Hon’hie Judges had been drawn to 
a rule framed hv the Local Government 
of Bengal, purporting to make the pro¬ 
visions of S. 350, Criminal P. C., appli¬ 
cable to a case like the one now in ques¬ 
tion, hut thoy hold that this rule was 
ultra vires not being justified by any¬ 
thing in the provisions of S. 10, Crimi¬ 
nal P. C. The Madras High Court has 
in two reported cases adoptel the same 
principle. I have seen the rule3 framed 
by the Local Governments of Bengal and 
of Madras under S. 1G aforesaid, and I 
may say at once that these rules differ 
in one material particular from those 
framed by tho Local Government of these 
Provinces. They contain nothing similar 
to the direction given by R. 2 of the 
rules framed under tho orders of our Local 
Government, by which any two members 
of a Bench of Honorary Magistrates con¬ 
sisting of three members shall form a 
quorum. As to the meaning of that ex¬ 
pression there can, I conceive, he no room 
for doubt. 

In the case of any Board of Directors 
or other Committee, if there is a 
rule providing that so many members 
of the said Board or Committee shall 
form a quorum, the meaning of the rule 
is that, as soon as the requisite number of 
members is gathered together, the entire 
authority of the said Board or Committee 
vests in the quorum so assembled, and 
obviously this authority extends to the 
transaction of business adjourned from a 
previous meeting as well as to the taking 
up of fresh business. The first question 
then about which there must boadefinite 
decision is w he: her a rule directing that 
( 1 ) 1,1898] 20 Cal. 870. 
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any two members of a Bench of Hono¬ 
rary Magistrates consisting of not more 
than three members shall form a quorum, 
is one which the Local Government was 
entitled to make, or to cause to be made, 
under S. 16, Criminal P. C. As a mere 
matter of judicial interpretation it seems 
to me that such a rule clearly falls under 
S. 16, Cl. (c). Criminal P. C., being 
covered by the words: "the constitution 
of the Bench for conducting trials.” 
M hen the Local Government appointed 
the three gentlemen already mentioned 
to be a Bench of Honorary Magistrates 
exercising certain powers within tbo 
limits of the town of Kaimganj, the in¬ 
ference would he, in the absence of any 
rule or order to the contrary, that the 
Bench would not bo properly constituted 
uuloss all three of the gentlemen named 
were present at each and all of its sit¬ 
tings. The Local Government regarded 
this as inconvenient and was of opinion 
that, for the convenience of the public, 
the work which it desired the Bench of 
Magistrates at Kaimganj to carry out 
could best bo performed by appointing 
three Magistrates and then empowering 
any two of them to sit. together as a 
complete Court for the trial of cases, or 
the transaction cf other business. I 
repeat that, in my opinion, it was within 
the competence of the Local Government 
to pass orders to this effect under the 
provisions of Ss. 15 and 16, Criminal 

P. C. 

I have now to consider what would he 
the result if the Local Government had 
issued no further directions for the guid¬ 
ance ot this Bench of Magistrates. In 
my opinion the consequence would bo 
that any trial commenced before any two 
members of this Bench could lawfully 
be continued beforo any ocher two mem¬ 
bers. The learned Judges of the Calcutta 
and Madras High Courts had no such 
rule beforo them os that which I have 
quoted regarding the number of Magis¬ 
trates necessary to form a quorum, and 
the decisions pronounced by them are 
therefore of no direct application to the 
present case. In saying this I do not 
wish to ignore the fact that on the prin¬ 
ciples laid down in the case of Hardtvar 
Singh v. Khega Ojha (l), it would bo 
difficult to accept the proposition that 
the legislature intended to empower the 
Local Government to pass any orders the 
effect of which would be as above 9tated. 
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I think that the learned Judges of the 
Calcutta High Court assumed, as a sort 
of major premise underlying the whole 
of their decision, that there was some¬ 
thing repugnant to natural justice in the 
suggestion that the presiding officer of 
any Court should pas3 any final decision 
in a criminal trial, except upon evidence 
the whole of which had been tendered in 
his presence and heard by himself per¬ 
sonally. I can only say that this pro. 
position seems to me a very arguable one, 
and that under the Indian system of 
criminal procedure the exceptions to this 
rule seem to me to outnumber the in¬ 
stances. I must admit therefore that I 
do not find myself able to approach tho 
consideration of the question quite from 
tho same point of view as that taken by 
the learned Judges of the Calcutta High 
Court. 

At the same time I have endeavoured 
to discuss, as a pure question of law, the 
question whether Ss. 15 and 16, Criminal 
P. C., read together, do or do not autho¬ 
rize the Local Government to make rules, 
tho effect of whic.i would bo that any 
two Magistrates out of a Bench of three 
or more should constitute a quorum for 
tho transaction of all business and tho 
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),\ Judges of the from that which commenced the trial of ( 
aimed, as a sort the case, and exception is taken on behalf, 
•lying the whole of the accused to tho trial proceeding 
there was some- under such circumstances, then either tOj 
iral justice in the recommence the trial de novo, or to adjourn, 
residing oflicer of it to a subsequent date on which it may! 
my final decision he found convenient for the same two- 
jpt upon evidence Magistrates to sit who had commenced! 
been tendered in the trial of the case. Tt is in fact aj 
by himself per- direction to Benches of Honorary Magis- 
ty that this pro. trates that, under certain circumstances, 
very arguable one, they are to refrain, at the request of the 
[ndian system of accused, from exercising a power which 
exceptions to this would otherwise be theirs. Looked at 
itnuraber the in- in this way I think that the rule was 
; therefore that I one within the competence of the Local 
to approach tho Government. If I were to hold the con- 
estion quite from trary it certainly would not help the ap- 
as that taken by plicants in tho present case. It is merely 
ie Calcutta Iligh an exception engrafted by the Local 

Government upon tho rule which it had 
lave endeavoured previously made regarding the constitu- 
sstion of law, the tion of the Bench for conducting trials. 

3 and 16, Criminal Having said this I now come to the 
or do not autho- consideration of what took place in this 
lent to make rules, particular case. 1 have not the slightest 
Duld bo that any hesitation in holding that the proceed- 
a Bench of three ings of 16th December 1917 were regular 
te a quorum for and proper and within tho competence of 
business and the the Bench of Honorary Magistrates. 


hearing of all cases lawfully coming be¬ 
fore such Bench for disposal, including 
tho further hearing of a criminal trial 
adjourned from a previous sitting. For 
the reasons 9tated I have come to the 
conclusion that the Local Government is 
so empowered and that tho rules under 
which this Bench of Honorary Magis¬ 
trates was constituted were perfectly 
legal. If I am right so far, then tho 
question of the competence of the Local 
Government to make the further rule 
directing Magistrates’ Benches, under 
specific circumstances, to bo guided by 
the provisions of S. 350, Criminal P. C., 
requires to ho discussed on a wholly dif¬ 
ferent basis from that adopted in the 
decisions of the Calcutta and Madras 
High Courts. It becomes an exception 
in favour of accused persons, engrafted 
by the Government rules upon tho gene¬ 
ral direction that any two members of a 
Bench of throe Magistrates shall, for all 
purposes, form a quorum. In practice it 
amounts to nothing more than this: that 
the Local Government directs the Bench 
of Magistrates in question, if it should 
find it is sitting to take up an adjourned 
trial with a Bench differently constituted 


Strictly speaking, this proposition is not 
challenged by the petition in revision 
which lies before mo for disposal. What 
the petitioners object to is the procedure 
followed on 21st December 1917 when 
two Magistrates, one of whom had not 
heard the cross-examination of tho pro¬ 
secution witnesses or the defence evi¬ 
dence, proceeded - to dispose of tho case. 
To the contention of the applicants on 
this point the Courts below have in sub¬ 
stance replied that it was for tlie accused 
persons to object on 21sb December 1917, 
when Mr. Nazir Ali Khan and Mr. Jan 
Alatn Khan took their seats upon the Bench 
to pass judgment in this oase. Technically 
the opinion expressed by tho District 
Magistrate and by tho learned Sessions 
Judge on this point is in accordance with 
tho wording of the prov. 1, S. 350, 
Cl. (l), Criminal P. C,; hut it is impor¬ 
tant that District Magistrates and tins 
Court also should not overlook tho second 
proviso to the same subsection. It doo 9 
not matter whether tho accused did or 
did not object to the constitution of the 
Bench on 21st December 1917; nor is it 
necessary for the Court to consider whe¬ 
ther they had a reasonable opportunity 
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of doing so, whether they may not have 
been taken by surprise, whether judg¬ 
ment may not have been pronounced 
under such circumstances as left them no 
convenient opportunity of entering a 
protest. 

The real question is whether the ac¬ 
cused persons were prejudiced by the pro¬ 
cedure adopted on 21st December 1917. 
A question such as this is one which the 
Court can only examine with reference 
to the general circumstances of each par¬ 
ticular case. Ordinarily speaking, one 
would heinclinel to hold that it is pre¬ 
judicial to an accused person that judg¬ 
ment should be passed against him by a 
Magistrate who has only heard the pro¬ 
secution witnesses examine 1 in chief, and 
was not present at their cross examina¬ 
tion or at the hearing of the defence evi¬ 
dence. So far as the record before mo 
goes, I cannot feel certain that Mr. Nazir 
Ali Khan had himself perused the entire 
record of the cross-examination of the 
prosecution witnesses and tlie depositions 
of the witnesses for the defence, lie 
most probably did so; but he may have 
accepted his learned colleague s account 
of what had taken place at the sitting of 
16th December. Moreover, although \ 
am reluctant to refer to a matter of this 
sort, T cannot altogether shut my eyc3 to 
the fact that the accused persons are all 
Hindus, and that the case was one of 
such a nature that these accused persons 
may well feel that it was an advantage 
to them to have a Hindu gentleman pre¬ 
sent on the Bench when the matter was 
finally disposed of. specially when the 
question of sentence was being con¬ 
sidered. I think therefore that the 
Honorary Magistrates in this case com¬ 
mitted an error of judgment when they 
did not proceed to dispose of the case on 
16th December, and I am not prepared 
to say that the accused may not have 
been prejudiced by the procedure followed 
at the final bearing of the case. 

Under these circumstances the order 
which I pass is that the proceedings of 
21st December 1917 bo set aside, tho 
conviction and sentence bo quashed, and 
that the case be returned to the same 
Bench of Honorary Magistrates to he dis¬ 
posed of from that stage at which in my 
opinion, an error was committed. In 
elTect my ordor is that the two Magis¬ 
trates who presided at the hearing of 
16th December 1917, namely, Mr. Jau 


Alara Khan and Pandit Chaube Peary 
Pal, do proceed to consider their decision 
in this case and to prepare a judgment 
and deliver the same in duo course of 
law. The record is returned with the 
above directions. 

v -b- K.K Record returned. 
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Richards, C. J. and Todball, J. 

Bhaywati —Accused “Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 159 of 1918, Deci¬ 
ded on 31st July 1918, from an order of 
Addl. Sess. Judge, Allahabad. 

Criminal P. C. (1898», S. 512— Evidence 
taken against absconding persons—Evidence 
showing that there was no immediate pros¬ 
pect of their arrest—Magistrate stating that 
evidence was taken under S 512—Presump¬ 
tion is that Magistrate did his duty and that 
evidence was not recorded unlawfully, al¬ 
though he did not recite finding that there 
was no immediate prospect of arrest. 

Where a Magistrate had clear evidence that 
the accused were absconding and evidence from 
which he might reasonably infer that there was 
do immediate prospect of their arrest, and he 
expressly stated in his order that he was taking 
evidence uodtr 5. 512, the presumption is that 
lie did his duty and did not record the evidence 
under the section unlawfully. The mere fact 
that the Magistrate did not recite a finding that 
there was no immediate prospect of iho arrest 
of the accustd does not render the evidence in¬ 
admissible IP Cl 0 Ql 

C. Ii. Alston and Peary Lai —for Ap¬ 
pellant. 

U Malcomson —for the Crown. 

Judgment.—Tho accused in this case 
has been found guilty of murder and sen¬ 
tenced to transportation for life. The 
alleged murder took place as far hack as 
24th June 1904. A trial took place in 
respect of this murder in the year 1904 
and one Khedu was convicted. He was 
sentenced in tho first instance to trans¬ 
portation for life, hut that sentence was 
subsequently enhanced by tho High Court 
to a sentence of death. The present ac¬ 
cused was arrested on 8th February 1918 
it Madras. He was put upon his trial 
and convicted and sentenced to transpor¬ 
tation for life. Tho depositions of three 
witnesses were used as evidence against 
him. All these three persons were dead. 
Mr. Ross Alston, on behalf of the appel¬ 
lant, has raised the point that these de¬ 
positions were not admissible. I ho 
Magistrate in tho year 1904 took tho evi¬ 
dence of these witnesses having previ¬ 
ously made the following order: 
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**I find tU.it Mahabir and Bhagwati have ab- 
scooped. The evidence which I am about to take 
will be regarded a* taken under S. 512, Criminal 
P. C., a* regards Mahabir and Bhagwati.” 

The point raised by the learned counsel 
is that the omission iu the order of an 
express finding that there was no imme¬ 
diate prcspect of arresting the two per 
eons, renders the evidonce inadmissible. 
In support of this contention the case of 
Rustam v. Emperor (I) has been quoted. 
In that case a person was put upon his 
trial some tirno after aD offence had been 
committed. The evidence of certain wit¬ 
nesses, who had been examined previ¬ 
ously, was admitted at the trial. The 
ovidence, it seems, purported to have 
boen taken unler S 512. At p. dl of 
/. L. R. 33 AIL. the learned Judges say: 

“The 1-nrned counsel for tbo appellants con¬ 
tends that the said evidence is inadmissible, in¬ 
asmuch as no proof of the absconding of the ac¬ 
cuse! had been formally received and recorded 
prior to tbo examination of the said witnesses. 
Wo think that this objection is valid aud must 
prevail. In S. 512 it is distinctly laid down that 
if it is proved that an accused person has abscon¬ 
ded aud there is no immediate prospect of arrest¬ 
ing him, the Court competout to try or commit 
for trial such person for the offenco complained 
of may, in his 'abienco, examine the witnesses 
(if Any) produced on behalf of tho prosecution 
and record fchoir dopositions. It is clear from 
tho language of tbo section that the Court which 
records tho proceedings under it, must first of 
all record an ordor that in its opinion it has been 
proved that the accused has abscouded and that 
thore is no immediate prospect of his arrest. 
No such finding appears on tho file of 1807; in 
fact no evidence has taken in that year to show 
that tbo present appellant was absconding and 
that thoro was no immoiiate prospect of his 
arrest. The evidence of 1897 being inadmissible, 
tho conviction of the appellant on tbo basis of 
such ovidonco cannot stand'*. 

It would seem from this passage that 
the learned Judges looked at the file of 
the previous trial and found that there 
was no evidence from whioh the Magis¬ 
trate could draw the inference that the 
accused was absconding and that there 
was no immediate prospect of his arrest. 
In the present case we find that a wit¬ 
ness was examined who proved that the 
acoused were abscondiug, and from his 
evidence tho Magistrate might most rea- 
sonably have iuferred that there was no 
immediate prospect of their arrest. In 
the evidence as recorded by the Magis¬ 
trate tho witness actually said that the 
accused had absconded and that there 
wa3 no prospect of arresting them and 
t hat notion under Ss. 87_and 88 had been 
M R - 1915 A >1- 411=33 All. 20=31 I. O. 


taken by the Court. In the passage we 
have quoted the learned Judge who deli¬ 
vered the judgment says: 

“It is clear from the language cf the section 
that the Court which records tho proceeding- 
under it mu*t first of all recoid an order that iu 
its opinion it has been proved. . . .” 

The section nowhere says that the 
Magistrate must record a finding. We 
wish to make it quite clear that iu our 
opinion a Magistrate before recording evi¬ 
dence under S. 512 ought to he satisfied 
that the accused is absconding and that 
there is no immediate prospect of his 
arrest, and it is certainly advisable that 
he should recite in his order that he finds 
this to ho the case. However in this 
case we find that the Magistrate had clear' 
evidence that the accused were abscond-1 
ing, and evidence from which the Magis¬ 
trate might reasonably infer that there 
was no immediate prospect of their ar j 
rest. In his order ho expressly states! 
that he is taking the evidence under' 
S. 512. The presumption is that the 1 
Magistrate did his duty and did not re- 
cord the evidence under S. 512 unlaw-! 
fully. In our opinion the mere fact that' 
the learned Magistrate did not recite a 
finding that there was no immediate 
prospect of tho arrest of the accused does 
not render the ovidonco inadmissible. In 
tho present case neither of the accused 
were very promptly arrested. One was 
only arrested in tho present year and 
the other is still absconding. We think 
that the ovidouco was clearly admissi¬ 
ble. Once wo decido this point, we see 
no reason whatever to differ from the 
conclusion arrived at by tho Court be¬ 
low. The evidence was believed at the 
original trial and there is no reason to 
doubt it. We dismiss the appeal. 
v.b./r.k. Appeal dismissed* 
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PlGGOTT AND WALSH, JJ. 
Raushan Lal and others— Appellants. 
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becond Appeal No. 1652 of 1916 De 
cidol on 1st August 1918, from decro. 
of Dist. Judge. Agra. 

Limitation Act (1908), S. 20-Mortgage- 
Poyment of interest saves limitation ols< 
against subsequent purchaser of equity o 

° f i0, ° rC9t duo 0Q a “orlgnso mad, 
by tho mortgagor oaves limitation under S 9 , 

not only as agam.t the mortgagor, but also a 
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against a subsequent purchaser of a portion of 
the equity of redemption or a subsequent mort¬ 
gagee * f a portion of the mortgaged property. 

IP 62 C 2] 

Nehal Chand for C. E. O'Conor and 
Tcj Rah \<lur Sapru —for Appellants. 

Narain Prasad Asthana and Surendra 
Nath Sen —for Respondents. 

Piggott. J.—The essential point for 
determination in this second appeal 
lies within a narrow compass. The 
plain till's sued to enforce a simple mort¬ 
gage of 6th January 1891. They im¬ 
pleaded the mortgagors as defendants 
first party, one set of subsejuent mort¬ 
gagees as defendants second party and 
the present appellants, as purahasers of 
a portion of the equity of redemption, 
as defendants third party. The defen¬ 
dants of the first and second parties do 
not contest the suit, at any rate at this 
stage. The defendants third party con- 
ten.1 that the claim is barred by limita¬ 
tion. Prirna facie this suit instituted 
on 7th Novsmber 1914 would ho well 
outside the prescribed period of limita- 
tion for a suit on a simple mortgage of 
6th January 1891. The plaintiffs’ case 
is that limitation is saved under S. 20, 
Limitation Act (9 of 1908) by three pay¬ 
ments on account of interest as such ; 
the last of these payments is of a sum of 
Rs. 800 made on 25th November 19C2. 
This payment is proved beyond doubt. 
It was made by means of a sale by the 
mortgagors to the prior mortgagees of 
certain property other than that hypo¬ 
thecated in the simple mortgage-deed in 
suit. The consideration for the salo was 
sum of a Rs. 800. 

There was an express acknowledgment 
that on that date, namely, 25th Novem¬ 
ber 1902, a sum of Rs. 1,400 was due as 
interest on the deed of 8th January 1891; 
in order to pay off a portion of this in¬ 
terest the property specified in the deed 
of 25th November 1902 was sold for a 
sum of Rs. 800 and the entire considera¬ 
tion was set otT in part payment of the 
interest as above stated. The present suit 
is within limitation from 25th November 
1902 and it is not denied that S. 20, 
Limitation Act, would apply as against 
the mortgagors themselves. The con¬ 
tention is that the provisions of that 
section cannot he applied so as to save 
limitation as against these appellants, 
who are subsequent purchasers of a por¬ 
tion of the equity of redemption. The 


appellants brought under a sale deed of 
24th June 1913, a portion of the property 
hypothecated under the plaintiffs’ mort¬ 
gage of 8th January 1891, along with 
certain other property with which of 
course this suit is not concerned. They 
paid the sum of Rs. 9,00d, a large part 
of which was due to them on account 
of previous transactions between them¬ 
selves ond their vendors. They under¬ 
took however to pay off a certain older 
mortgage of the year 1911, which again 
seems to have been executed in satisfac¬ 
tion of an older mortgage of 1905, by 
which again a still older mortgage of 
21st December 1899 was paid off ; and 
under this mortgage a portion of the 
property now in suit was hypothecated. 

The appellants contend before us that 
they occupy two positions. They are 
not merely purchasers of a portion of the 
equity of redemption under their deed of 
24th June 1913, hut they are also on- 
titled to stand in the shoes of the mort¬ 
gagees under the deed of *23st December 
1899. Even this mortgage however is sub¬ 
sequent in date to the mortgage in suit, so 
that the real question for determination, 
namely, whether the payment of interest 
effected by the deed of 25th November 
1902, does or does not save limitation 
as against these appellants, has to be 
determined upon the wording of S. 20. 
Limitation Act, on substantially the same 
principles, whether wo deal with these 
appellants as purchasers of the equity of 
redemption or as subsequent mortgagees 
in respect of a portion of the property 
in suit. We have not been referred to 
any reported case of this Court, hut in 
the Calcutta High Court there is a good 
deal of authority and this authority 
seems to us, as to the learned Judge of 
the Court below, very strongly in favour 
of the plaiutiffs-respondent9. The im¬ 
portant cases are Krishna Chandra Saha 
v. Bhairab Chandra Saha (l) and Domi 
Lal Sahu v. Roshan Dobay (2). In each 
of these cases the transaction pleaded as 
extending the period of limitation was a 
payment on account of interest. Now or. 
behalf of the appellants strong reliance 
has been placed on another caso of the 
same Court decided a little before either 
of the two cases reported above. This 
is the case of Surjiram J larwari v.. 

U9051 32 Cal. 1077. 

(2) LI0061 33 Cal. 1278. 
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Barhcnndeo Persad (3) to be found in 
Vol. 1 of the Calcutta Law Journal 
Keports at p. is37. 

The question there was of an acknow¬ 
ledgment by the mortgagor as saving 
limitation against a subsequent mortgagee. 
The learned Judges who decided that 
case relied partly on the wording of 
S. 19, Limitation Act, and partly on an 
English case, that of Bolding v. Lane (4). 
That case was itself discussed shortly 
afterwards before the House of Lords in 
a case referred to in the subsequent 
Calcutta decisions, namely, the case of 
Chinnery v. Evans (5). The case of 
Bolding v. Lane (4) was uot dissented 
from in Chinnery v. Evans (5), but it 
was distinguished against and explained. 
And it is quite clear that a distinction 
was drawn between the effect of a pay¬ 


ment and the effect of a mere acknow¬ 
ledgment. This point has been very 
clearly brought out in another decision 
of the Privy Council, on appeal from the 
Supreme Court of Canada, in the case of 
Lewin v. Wilson (6). The words of 
Lord Hobhouse at p. 645 of that report 
are worth quoting : 

It must bo remembered that payment and 
acknowledgment are two very different things. 
As rogaids the person .making them, acknow¬ 
ledgment may, as pointed out in Bolding v. 
Lane (4), be made by a person who, theugh a 
party to the mortjpigo contract, has ceased to 
havo any substantial interest in it, and has noth¬ 
ing to loso by tho acknowledgment ; whereas 
paymont is certain to be made only by tlioso 
who have some duty or interest to pav. As 
regards the recipient, so )ont» as he is paid ac- 

^V° the i ? t ? l Dti0U of tbQ contracting 
parties, he is in full enjoyment of his bargain 
and is not put upon any further assertion of 

l"f right . s • ^ t ll not f° if hp only receives acknow¬ 
ledgment. If therefore we find that tho leeis- 
lature has usod different language about tho two 
- ® asos "o must not readily conclude that it has 
dono so by accident or without ineauiog it.” 

This is probably the reason why the 
decision in Surjiram Marwari v. Bar. 
hamdeo Persad (3), although referred to 
in argument, was not discussed hy the 
learned Chief Justice of the Calcutta 
Uigh Court when deciding the case of 

cVn h A a o Ch , an t a Saha v - Bhairab 
Chandra Saha ( 1). He felt that he was 

sSn? 8 w ‘ th , a different section of the 
statute and ^at a decision based upon 
k. U, Limitation Act, whether correct 
r not, was not necessarily an authority 

j 3 ) U9051 1 0. L. T. 837. " 

U) U86H] i Do. G J. & S. 122. 

}6) L18G41 11 H. L. C. 115. 

(C) L188G] U A. 0. 689 (P.C.). 


on a case which turned on the wording 
of S. 20 of the same Act. Wo have been 
referred to one or two other decisions 
substantially to the same effect, but wo ( 
think that on the authorities and on thej 
wording of S. 20, Limitation Act, thej 
decision of the Court below was clearly 
right and that this p-ppeal must fail. It 
may be that the mortgagors dealt un¬ 
fairly with these appellants on 24th 
June 1913, when they conveyed certain 
property to the latter without stating 
that a portion of this property was also 
subject, along with other property, to a 
simple mortgage of the year 1891 which 
was still in force. But it is to be noted 
that in the sale deed above referred to in 
favour of the appellants there is no 
definite statement on the part of the 
vendors that the property which they 
are conveying .is subject to no chargo 
other than those specified in the deed 
itself, still less is there any express 
covenant of title or of indemnity. Tho 
question however of the rights and liabi¬ 
lities inter se of these appellants and 
their vendors, the persons impleaded as 
defendants first party in this suit, is not 
before us. Tho question is whether any¬ 
thing which took place between these 
parties in the year 1^3. can affect the 
rights of tho present plaintiffs in respect 
of their mortgage deed of 8th January 
1S91. If the question is put in this way 
it seems clear that tho answer must he 
in tho negative. The suit as brought is 
not barred by limitation, time being 
saved by the payment on account of in¬ 
terest effected by tbe sale of 25th Janu¬ 
ary 1902. This appeal therefore faila 
and we dismiss it with costs. 

V-B./r.k. Appeal dismissed. 
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Richards, 0. J. and Banerji, J. 
Mukat LaU Plaintiff—Appellant. 

v. 

Oopal Sarup — Defendant — Respon¬ 
dent. 

First Appeal No. 233 of 1916, Decided 
on 28th November 191S, from decree of 
Dist. Judge. Meerut. 

Limitation Act (9 of 1908), Art. 2-Execu- 
t.on of decree—Court officer improperly 

by Ar"t 8 2 a,e_Su ’ 1 for d *”»8e. U governed 

S p ™ p8rtv f havi «g boon advertised for 
°. xe .': ut ' on ° { “ decree ho tendered tho 
amount of the decreei to tho defendant, who was 

0 21 R c/nvil p n ' V ( hOSO , duty U was under 
U. 21, R. C3, Civil P. o., to receive tho monoy and 
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not to proceed with the sole. The defendant 
however refused to accept the money and pro¬ 
ceeded to hold ;he sale The plaintiff brought a 
suit for damages .tgiiu^t the defendant: 

Held : that the basis of the suit being that the 
defendant had refused to accept the money which 
he was bound to accept under the provisions of 
the Civil Procedure C ole or that he hid impro¬ 
perly held a silo purporting to be under the pro¬ 
visions of the Code, the suit was governed bv 
Art. 2. IP G4 C *2 P 05 C 1*1 

Si till Prasad Ghosh—for Appellant. 

Kailash Nath Katju - for Respondent, 

Judgment. —This appeal arises out of 
a suic in which the plaintiff claimed 
damages against the defendant on certain 
allegations which are set forth in the 
plaint. They are as follows: There was 
a decree out against the plaintiff for a 
small sum of Bs. 205-13 0. The defen¬ 
dant was the Court Amin, whoso duty it 
was to soli the plaintiff's property in 
execution of the decree. The plaintiff 
alleges that on the day of the sale he 
tendered the amount of the decree to the 
defendant, whose duty it was under O. 21, 
li. 09, to receive the money and not pro¬ 
ceed with the sale. The plaintiff goes 
on to allege that the defendant, being 
a friend of the decree-holder, refused to 
accept the money and proceeded with the 
sale, the result being that the plaintiff 
had to deposit the full purchase money 
which the auction purchaser had bid for 
the property together with 5 per cent, 
as a condition precedent to getting the 
sale set aside. The defendant denied 
that the plaintiff had tendered him the 
money (and it does seem a little strange 
that the plaintiff would have allowed the 
property, which he alleges to be worth 
about Rs 5,000, to bo attached and ad¬ 
vertised for sale sooner than discharge a 
decree for a trivial sum). However these 
qnestions have not been gone into in the 
Court below. The learned District Judge, 
instead of allowing the case to he tried 
by the Munsif, took it ort his own file 
because the conduct of a Court official 
was being challenged by the suit. We 
think his action in this respect was quito 
correct. The learned Judge held that the 
suit was barred by Art. 2, Li in. Act. 
That article provides a period of limita¬ 
tion of ninety days for suits brought for 
4 compons ition for doing or for omitting to do an 
act allegod to b? in pursuance of any enactment 
in force for t!io time being in British India.” 

In the present c ise it t he act of the 
defendant complained of he the alleged 
refusal to accept the money duo on foot 
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of the decree, the suit is based on the 
allegation that the defendant omitted to 
do an act which it was his duty to do 
under one of the provisions of the Cole 
of Civil Procedure, namely, to receive the 
decretal money before sale. If on the 
other hand the act complained of bo the 
proceeding to sell the property, again 
there can bo no doubt that the complaint 
is that the defendant did an act purport¬ 
ing to ho under the Code but improperly, 
namely, to sell the property after the 
decretal amount had been tendered. The 
learned District Judge dismissed the 
plaintiff's suit as barred by Art. 2, Lira. 
Act (it being admitted that the suit was 
not brought within ninety days of the 
alleged act of the defendant). As a 
matter of fact the suit was not instituted 
until after the expiration of about nineteen 
months of the act complained of. In ap-l 
peal to this Court it has boon argued that 
Art. 2 does not apply to any case whore 
the act alleged is a wilful act and that 
the article only applies where the defen¬ 
dant in doing or omitting to do the aet 
bona tide believed that ho was acting 
correctly and in accordance with law; 
and it is accordingly contended that the 
Court below ought to have determined 
whether or not the defendant wilfully 
refused to receive the decretal money 
from the plaintiff and if it found that 
ho did, it ought to have given a decree 
against him notwithstanding the suit had 
been instituted after the expiration of 
ninety days. In support of this conten¬ 
tion a number of authorities have been 
cited. For the most part they are cases 
in which the defendant claimed tho pro¬ 
tection of provisions in various enact¬ 
ments requiring notice of action. 

In ono case no doubt tho quostion whe¬ 
ther or not Art. 2, Lim. Act, applied did 
arise, namely, in tho case of Ranchordas 
Moorarji v. Municipal Commissioners 
for the City of Bombay (1), hut it seems 
to us that the loarnel Judges who decided 
that case held that the article of tho 
Limitation Act did not apply, by applying 
the reasoning which forinoi tho basis of 
the decision in some cases that tho defen¬ 
dant could not plead the want of notice 
of action. It seems to us that tho roasons 
which have been given in several cases 
for holding that tho defendant could not 
plead want of notice of action do not 
necessarily appl y to a plea of limitation . 
“ (1) [1901] 25 Bom. 3S7. 


Mukat Lal v. Gopal Sardp 
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In the present cise the whole foundation 
of the plaintiff's claim is the allege! 
omission by the defendant to perform a 
duty imposed by the Code. The policy 
of the law is quite clear, namely, that 
suit3 of this nature should be brought 
and investigate! as promptly as possible. 
The issue of fact in the present case would 
have been whether the plaintiff tendered 
and the defendant refused to receive the 
decretal amount. A moment's reflection 
will show how unsatisfactory it would be 
that such a matter shcul 1 be investigated 
two or three years after the sale. It may 
not be unreasonable, where a defendant 
pleads as a defence to an alleged illegi! 
act that the act was done in pursuance of 
a legislative enactment which requires 
notice of action before 'the institution of 
suit that the defendant should show that 
he acted bona fide and in the bolief that 
his action was justified. But such reason¬ 
ing is not equally applicable to a plea of 
limitation. We think that the view taken 
by the learned District Judge was correct 
and wo accordingly dismiss the appeal 
with costs. 

V.B./n.K. Appeal dismissed . 
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PlGGOTT AND WaDSH, JJ. 

Dulli —Accused. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 636 of 1918, De 
oidei on 23rd October 1918, from orde: 
of Sess. Judge, Ghazipur. 

(a) Penal Code (1860>, S. 302 — Severe 
persons attacking by lathis and cousin; 
death —All are guilty of murder. 

Whero several persona attack anotbor will 
lathis and causo hi* death, they are all guilty o 
tho offonce of murder. [P (55 q 1 

P C ( l89 8), S.. 423 one 
. S High Court cannot in revision con 
V1CI per<on Who.® trial ended in complet. 
acquittal Appeal however opens out 
entire ca.e and empower. High Court to 
record conviction. 

Whore a trial has ended in tho -completo ac- 
°J o h ° ac . cased P ers on, it is not open tc 

C ° Urt ,n . fche eX0rci8e of it* rovisiona! 
jurisdiction to convict him of any offence The 
utmost that it can do. in tho absence of an ap 

°M th ?? CqUllUl bv lbe properly con- 
Btituted authorities, is to order a now trial. 

aK9in3t a however^openi 

out the eutire caao, and the appelUte Court b- 
ng empowered to alter the finding by s 403 (1 
(b), may record a conviction in respect of ac 

I h, °V h# trlal Court ha * Euod the 

accused not guilty. t p 66 Q 2 

1918 A/9 & 10 


Lalit Mohan Banerji —for the Crown. 

Judgment.—In this case Dulli Kurmi 
was tried upon a number of charges, on9 
of which was a charge of robbory, incor¬ 
rectly framed under S. 397, I. P. C., 
which section, as this Court has repea¬ 
tedly remarked, does not in itself consti¬ 
tute any offence hut merely conveys a 
direction to the Court in the matter of 
sentence in respect of certaiu aggravated 
forms of robbery or daeoity, while there 
was also a charge of murder under S. 302, 
I. P. C. The facts deposed to by the 
prosecution witnesses are as follows : 
The complainant Sehdul was sleeping in 
his field to watch over the crop which 
was ripe or ripening. Shortly before 
dawn, three men entered tho field and 
proceolod to plunler it of its crop. Seh- 
dul came upon them after they had cut a 
certain amount of the crop and had made 
it into bundles for convenience of re¬ 
moval. Tho thieves set upon him and 
he shouted for help. He himself received 
severe injuries from ‘the lathis of the 
thieves and his neighbour Charittar, who 
pluckily came to his rescue, was fellel to 
the ground and received such injuries 
that he died on tho spot. Tho medical 
evidence shows that Charittar’s head had 
been terribly shattered by a number of 
blows, which tho evidence proves must 
have been inflicted by the lathis of tho 
thieves. Sehdul’s evidence is corrobo¬ 
rated by Muhammad Ali and Gopi ; each 
of these men names tho thieves who com¬ 
mitted this offence and positively identi¬ 
fies the accuse l Dulli as having been one 
of them. There was practically no de¬ 
fence, beyond a bare denial and a ploa of 
alibi wholly unsupported by evidence. 
Moreover Dulli wa9 nowhere to bo found 
when the police inquiry into this matter 
was taken up, and he has offered no rea¬ 
sonable or credible explanation of bis ab¬ 
sence from bis home and from the neigh¬ 
bourhood for several months followiug 
the affray in which Oharittar lost his 
life. 

He has appealed against his conviction 
by the Sossioos Court, but hie partiaipa- 
tion in the offenoe or offences committed 
under the circumstances above stated is 
established by overwhelming evidence. 
The learned Sessions Judge upon this 
evidence, which he adopted as true, oamo 
to the conclusion that the thieves oould 
not he ooovioted of robbery, because the 
hurts caused to Sehdul and Charittar had 
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not been inflicted in carrying away or in 
attempting to carry away the crop which 
had been cut from Sehdul’s field. lie may 
be justified in bis opinion that when they 
inflictol these injuries, the thieves were 
merely resisting their own arrest and bad 
abandoned any intention of removing the 
stolen property, and in that case no con¬ 
viction of robbery can be recorded. Fur¬ 
ther, the learned Sessions Judge, by a 
pomewhafc involved process of reasoning 
into which it does not seem neoessary for 
us to enter in detail, arrived at the con¬ 
clusion that the men who inflic f ed these 
injuries upon Charittar neither intended 
to cause his death nor knew that they were 
likely to do so. lie has accordingly ac¬ 
quitted Dulli of tha charge under S. 302, 
I. P. C., and has convicted him of offences 
punishable under Ss. 325 and 3S2 of the 
same Code. The sentences which be has 
passed are substantial ; but nevertheless 
the learned Judge of this Court before 
whom bis petition of appeal came up for 
consideration was of opinion that the 
order of acquittal on the charge of mur¬ 
der required to be considered by this 
Court in the exercise of its revisional 
jurisdiction. Notice has gone to Dulli to 
show cause and the whole matter is now 
before us. 

On the facts of the case we are unhesi¬ 
tatingly of opinion that Dulli was guilty 
of the murder of Charittar and liable to 
punishment under S. 302, I. P. C. The 
nature of the injuries observed at the 
post mortem examination puts it beyond 
doubt that the men who inflicted those 
injuries intended at the time to cause 
death, or such injury as they must have 
known to be likely to result in death. 
The mere fact that it was impossible for 
the witnesses to say which of the three 
robbers inflicted any particular injury on 
the person of the deceased is. under the 
circumstances of this case, wholly irrele¬ 
vant. They were all three of them strik¬ 
in'* him with lathis and between them 
they caused his death in the manner al¬ 
ready stated. They are all of them equ¬ 
ally guilty of the offence of murder. 

Wo have had to consider odo further 
question, namely, the limitation imposed 
upon the rovisional jurisdiction of this 
Court by Cl. 4, S. 439. Criminal P. C. There 
is some difference of legal opinion on this 
point. There is no doubt whatever that, 
when a trial has ended in tho complete 
acquittal of tho accused person, it is not 
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open to this Court in the exercise of its 
revisional jurisdiction to convict him of 
any offence. Tho utmost that this Court 
cm do, in the absence of an appeal 
against the acquittal by tho properly 
constituted authorities, is to order a new 
trial. It is however open to argument 
whether this clause is intended to apply 
to cases in which an accused, who has 
bec-n tried upon more than one charge 
under the provisions of S. 235 or 236, Cri¬ 
minal P. C., has been acquitted upon one 
charge hut convicted upon another. In 
the present case this question does not 
arise for determination. Wo have before 
us an appeal by Dulli against his convic¬ 
tion, as well as tho notice of enhance¬ 
ment issued by this Court. It is there¬ 
fore open to us to exercise any of tho 
powers conferred by S 423 (1) (b). Cri¬ 
minal P. C., as well as any of the powers 
specified undv-r S 439 of tho same Code. 
It has repeatedly been held by various 
High Courts that an appeal against the 
conviction opens out tho entire case, and 
that theappellate Court, being empowered 
to alter the finding by S. 423 (l)(b) 
above referred to, may record a convic¬ 
tion in respect of an offonco of which the 
trial Court has fouod tho accused not 
guilty. 

It is quite true that under this sec¬ 
tion, considered by itself, the finding cm 
only be altered without enhancement of 
tho sentence ; hut tho power to enhance 
tho sentence i9 separately conferred upon 
this Court by S. 439, Criminal P. C. It 
follows that in tho case now before U9 
there can ho no question that we have 
authority to record a conviction uudor 
S. 302, I. P. C . and to pass an appro¬ 
priate sentence. Accordingly *e dUmis9 
the appoal of Dulli. We alter the con¬ 
viction of tho said appellant from cue 
under S. 325. I. P. C , to oue under 
S 302 of the same Code and we enhance 
tho sentence hv passing upon Dulli the 
minimum sentenco which the law autho¬ 
rizes us to pass in respect of tho offence 
of which we have found him guilty that 
is to say, we sentence him to undergo 
transportation for life. This sentence 
will run concurrently with the sentence 
passed by tho learned Sessions Judge on 
tho conviction under S. 382, I. P. 0. 

V.B./R.K, Sentence enhanced. 
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TUDBALL, J. 

Gajadhar —Applicant. 


Thakurdas v, Abdulla (Tudball, J.) Allahabad G7 


v. 


.Emperor—Opposite P*rfcy. 

Crimiual Revn. No. 604 of 191S, Deci¬ 
ded on 7th September 1919, from an 

order of Disb. Magistrate, Fatehpur. 

Criminal P. C.(1898). S 195~Sanction for 
prosecution—Pelty theft committed thirly- 
eight years previously, denial of—Sanction 
should not be granted. 

Sanction was grained for the prosecution of 
the accused for perjury in res ect of a statement 
made by him iu which he had denied the fact of 
hi* having been convicted of petty theft thirty- 
eight vears previously at the age of fourteen: 

Held: that the fact which the accused had 
denied was not relevent to the trial before the 
Magistrate, and that thorcforc ibis was not a fit 
case in which sanction should bavo been granted. 

IPG7, C 2] 

E. A. Howard —for Applicant, 

Lalit "Mohan Banerji for It. Alalcom- 
son —for tho Crown. 

Judgment.—Tho facts of this caso aro 
as follows: Some thirty eight years ago 
tho applicant Gajadhar was convicted on 
a oharge of theft under S. 380, I. P. C. 
and was sentenced to three months’ rigo¬ 
rous imprisonment and a fine of Rs. 5. 
In tho current year he made a complaint 
against thoopposite pa fcy H:\ribuaCha- 
mar. In cross examination ho was asked. 

whether ho bad been convicted in Kbari Baba s 
theft case and sentenced to threo months’ rigo¬ 
rous imprisonment. His reply was no." 

Haribua Cliamar applied to tho Magis. 

trato for sanction to prosecute Gajadhar 

(or perjury, in that ho hid falsely state 1 

that he had not been sentoncad to three 

months’ rigorous imprisonment in Khaki 

Baba’s th^ft caso. That sanction has 

boon granted and it was uphold on appoal 

by tno D 13 r.nct M.gistrato. Gajadhar 

has come to this Court on revision. It 

has been shown by th » production of a 

pubhc register that Gajalhar was con- 

victod in a theft ciso some thirty eight 

years ago and sontencsd to three months’ 

rigorous imprisonment an 1 a fine. The 

record has been destroyed an 1 thero is 

apparently nothing to show who was the 

complainant m that case, and as the mat- 

ter stands the register apparently does 

-tr™ G *J' l, Biir was sentenced to 

Khaki rT- J° tms im ^o a menb in 
Khak. Baba s theft ease. Even supposing 

however, that be did falsely deny this 

oonv.ct.on, ,t is obvious thai the Lgi"! 

trate trying the case ought, in simple 

justice, to have refused to allow such a 


question to be put to the witness. The 
fact that at the age of fourteen the man 
wa9 convicfcel of petty theft (v\hile noth 
ing has been shown against him in inspect 
to the intervening years) was quite irrele 
vanb to the trial before the Magistrate. 
3uch a conviction would not be consider¬ 
ed by aoy Court even if Gajidhar had 
been upon his trial for a subsequent of¬ 
fence. Nor is it fair or just to throw into 
a man’s teeth a petty theft committed by 
him when he was but a boy. It is diffi¬ 
cult to understand how any Magistrate 
could grant sanction to a private person 
to prosecute another in circumstances 
like this, and it is impossible for me to 
understand the frame of mind of the 
District Magistrate when he upheld such 
an order on appeal. It would be obvi¬ 
ously persecution, not prosecution, to 
allow any such trial to go on. I allow 
the application. I set aside the order of 
the Court below. 

V.B./li.K, Application allowed . 
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Tudball, J. 

Thakurdas —Applicant. 

v. 

Abdulla —Opposite Party. 

Criminal Revn. No. 710 of 1918, De¬ 
cided on 1st November 1918, from an 
order of Ofig. 8o*smnq Judge, Benares 

Criminal P. C. 11898), Ss. 195 and 476 

Perjury committed in summary trial— 
Court must take action itself. 

• dunu * tbe course r f a summary trial 

tho Court is of op ; uion that p-nurv has been 
commuted, it sh.uld Uko action itself instead 
of pUciuR *□ the bands nf a private pcsou tho 
right of viudic.uiijft tbe law, [p ^7 q »>j 

G. Banerji— for Applicant. 

Mu'iammiid Yusuf—lor Opposite Party. 

Judgment. Tbe circumstances of 
tins case are such that no private sanc¬ 
tion in my opinion, ought to have boon 
granted. Tho trial of tho original case 
was a summary trial. There is no record 
of the evidence. Tho matter i 9 one in¬ 
volving the etorual Hindu and Mussilman 
question. In the absence of any record 
of t.ie ovidence, it would bo difficult in¬ 
deed to secure a conviction. There aro 

the D annn ay %° f ° X, ‘ lainin S ^ fact that 
the applicant ,na le a statement whioh was 

CwTh' 8U ? * mittor 1X3 thi3 'f 

mUtol h i? U8 ° nt‘ ! ’ 5 T ry had 1)0311 com- 
nutted it would have been bettor advised 

‘ ‘ had , tak ? n aulion itself instead ol 

he ni'tVf - T laot a privat0 l ler5on 

the right of vindicating the law. I allow 
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the application and set aside the order of 
the Court below. The application for 
sanction is refused. 

v.B./r.k. Application allowed . 
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Tudball, J. 

Ram Prasad —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 557 of 1913, Deci¬ 
ded on 23rd September 1918, from an 
order of Cautonm- nt Magistrate, Meerut. 

Criminal P. C. (1S98), Ss. 439, 476 and 
195 — w&nction for prosecution for per¬ 
jury granted by civil Court— High Court 
has no power to set it a&ido cither under 
S. 439 or under Civil Procedure Code(1908), 
S. 115. 

Tbe Il'gh Court has no power under S. 439, 
Criminal I*. C , to pi t a«ide an order made bv a 
Court of Small C;mst-$ directing th* pro-ecution 
of a decree-holder for perjury in reject of a 
statement made bv i im b fore tb it Court, nor 
can 5uch an order be interfered with nnd**r 
S. 115. C vit P. C. [rG8C2] 

Satya Chandra M ulcerji — for Applnt. 

La hi Mohan Bauer ji and R. Mai - 
com son “ for the Crown. 

Judgment—The facts out of which 
this revision on the criminal side his 
arisen are as follows: Pending in lhe 
Court of the Cantonment Magistrate of 
Meerut in his capacity as a Small Cause 
Court was an execution case. The decree- 
holder was directed to deposit the diet 
money of his judgment-debtor who was 
about to be arrested. lie was ordered to 
do so within three days and tbe order 
was passed on 9th July 1918. Tbe 10th, 
lltli and 12th July were holidays, so 
that the only two days on which be 
could p ssibly deposit tbe money were 
the 9th and the 13th of the month. On 
the 15th of the month he made a com¬ 
plaint to the Cantonment. Magistrate that 
although he had tendered the money to 
the Civil Ahlmal Mul Chand, the latter 
had refused to take it and had made it 
impossible for him, the decree-holder, to 
comply with the order. On 15th July 
the Cantonment. M igistrafe made the fol¬ 
lowing ref) >rt to the Collector for orders: 

“The Civil A him id Mul Chand admits that 
the decree-holder tendered tbe fees but (hat be, 
Mul Chand, did not n;cept them at the io-tiga- 
tion of the Chapr isi Sluirfu who, it appears, is 
relat'd to the defen iant ” 

Assuming that this report is oorrect, 
and there i3 absolutely no reason to doubt 
it, on 15th July the Civil Ahlmad Mul 
Chand did admit to the Cantonment 


Magistrate that the money had been 
ottered to him and that he bad refund 
to take it. I gather that it was the 
Cantonment Magistrate’s object in mak¬ 
ing this report to get the Ahlmad punish¬ 
ed. On 30th July the Collector wrote 
an order which goes to show that Mul 
Chand at his departmental enquiry had 
not admitted that the money had been 
tendered to him. Though this is not 
really stated in the order, it is a natural 
inference from the language of that order, 
for the Collector came to the conclusion 
that the charge made against Mul Chand 
was untrue and he sent the papers hack 
to the Cantonment Magistrate with the 
following remarks: 

"If ycu agree wi'h me, I think that you should 
recommend the prosecution of the decree-holder 
under 8. iso i p. c., as reckless complaints of 
this kind are far too common, and I think that it 
is our duty to protect our subordinate officials 
from them.*' 

On receipt- of this the Cantonment 
Magistrate passed his order of 31st July 
1918, which the applicant Ram Prasad 
now seeks to have revised inlhis Court. 
In that order the Cintonment Magistrate 

remarked as follows: 

"In consequence I reported Mul Chand to the 
Collector, who has enquired into the ctso and 
finds that the complaint is a falso one. I concur 
in tho Collector's finding and I therefore sanction 
the prevention of Ram Prasad under S. 182, 
I P. C., under the provisions of S. 195, Criminal 
P. C. M 

These are tho facts as they stand be¬ 
fore me. I have not the slightest hesita¬ 
tion in saying that if sitting as a criminal 
Court I had power to revise this order, 
I should at once set it aside in view of 
tbe Cantonment Magistrate’s order of 
15th July 1918, meutioned above, but it 
seem9 to me, that I have no authority 
or jurisdiction whatsoever sitting on the 
criminal side to interfere with this order. 
It amounts to a complaint male by a 
civil Court against a certain person for 
having givon to that Court false iniorraa- 
tion in regard to a certain matter. The 
order cannot ho brought to this Court on 
the criminal side. At the utmost it could 
ho brought up before this Court on the 
civil side an 1 even in that aspect also it 
would be impossible to interfere under 
S. 115, Civil P. C. The order I am afraid 
will stan 1, not because I would not sot 
it aside, hut because I am unable to do 
so. The application is rejected. 

V.B./R.K. Application dismissed. 
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Full Bench 

Knox, Banerji. Tcddall, Rafique 
and Walsh, JJ. 

Chunni Lal —Defendant—Appellant. 

v. 

Narsingh Das— Plaintiff—Respondent. 

Second Appeal No. 1473 of 1915, Deci¬ 
ded on loth December 1917, from the 
decree of Dist. Judge, Mainpuri. 

# # (a) Tort— Defamation — Privilege— 
Word* in complaint to criminal Court ore 
absolutely privileged. 

So far as a civil suit for damages is concerned, 
defamatory words used by a party in a complaint 
to a criminal Court are absolutely privileged and 
are not actionable, [P 71 C 1] 

lb) Tort—Defamation— No Statute in India 
dealing with civil liability for defamation — 
Rules to be applied ore rules of justice, 
equity ond good conscience if found applica- 
ble to Indian society. 

There is no Statute in India dealing with civil 
liability for defamation. The rules to be applied, 
therefore are tbo rules of equity, justice and good 
conscience which has been interpreted by the 
Privy Council to mean the rules of English Law 
if found applicable to Indian society and circum¬ 
stances; and as there is nothing in tbo circum¬ 
stances and society of this country that would 
make it improper or inadvisable to apply the 
English rnlo, what is sound public policy in 
England i* equally sound policy in India and 
the rule of English law is in accordance with the 
principles cf justice, equity and gccil conscience. 

. . , ]P 70 C 1,2) 

(c) Interpretation of Statutes—Application 
by Courts—Plea that criminal enactment can 
be interpreted as amending civil law by im¬ 
plication cannot be supported. 

Thero is no support for the plea that a crimi¬ 
nal enactment ean bo interpreted ns amending 
tho civil law by implication though it may be 
anomalous that a party should be criminally 
pumshablo and jet be not civilly liable. 

■ . [P7I C 1) 

(d) Interpretation of Statutes-Application 
y Courts Civil and Criminal law and pro- 
®mP rc * r ® dependent of each of other. 

ibe civil and criminal law and procedure do 
not coincide but are independent of each other. 

~ . - , IP 70 C 1) 

enm r •ti rl r" Def “ mat, ° n—P,ea o( truth »■ 

,nc,-i ' ■■ »•* “ 

J“ h u C u'\ for libel the P lea 01 mere 

‘ established a complete defence. In a 

fnrfh«J ,1 , Ch8rg9 U, ? B0 * 8° ^ the accused has 
InKi- , pr .° V0 tho fact that '<■ for tbe 

nnMtak !, 00d tbat lbo in >P“tation was made or 
published. IP 70 C 1] 

Bear*/ Lal Banerji—tor Appellant. 

bunaar Lal for Respondent. 

; Judgment. This second appeal arieos 
oub of a civil action for damages for de¬ 
famation, the facts of which are briefly 
as follows: Tho defendant who is the 
appellant before ub was prosecuted in a 


criminal Court- for an offence under 
S. 193, I. T. C., The plaintiff, who is a 
pleader appeared to defend him. The 
Court allowed hail and the plaintiff stood 
surety for the defendant to the extent of 
Rs. iOO. Not being sure of his client, 
however he a?.keJ the Court to allow 
Rs. 100 to be deposited in cash. The 
prayer was granted. Tbe defendant pro¬ 
duced the cash giving it to the plaintiff 
and it was actually deposited on the same 
date, 22nd August 1913, in the Sub. 
Treasury at Shikobabad. There was some 
error in the usual procedure for the de¬ 
positing of money and the full number of 
acknowledgments was not issued. 

On 4th September 1913 the case was 
heard and the defendant acquitted. On 
that date however he employed another 
pleader; on 17th September 1913 he filed 
a petition 9tating that no receipt had 
been issued by the Treasury and he was 
in doubt as to whether the money had 
actually been deposited by the plaintiff. 
Ho asked for inquiry to he made from the 
Tahsildar. Inquiry was ordered and 
made on 22nd September 1913; the Court 
received a reply that tho money had 
actually been deposited on August 22nd. 
Without first inquiring from the Court 
the result of the inquiry ordered, the 
defendant, on 24th September 1913, filed 
a written complaint in the Court of tho 
District Magistrate charging the plaintiff 
with having committed tho offences of 
cheating and criminal breach of trust in 
respect to tho sum of Rs. 100. 

The District Magistrate issued no pro¬ 
cess on this complaint, but made a pre¬ 
liminary inquiry and dismissed it on as¬ 
certaining the fact as to the deposit. The 
plaintiff thereupon prosecuted the defen¬ 
dant in a criminal Court. For reasons 
with which we aie nst concerned, the 
defendant was acquitted. The plaiutiff 
then filed the suit out of which this ap¬ 
peal has arisen to recover Rs. 1 000 as 
damages for defamation. The Courts 
below have deoreed the olaira to the ex¬ 
tent of Rs. 200. Hence the present ap¬ 
peal by the defendant. The plea raised 
on his behalf is that in a civil action 
arising out of facts such as have been 
found in the present case, the defendant 
has an absolute privilege and isahsolutely 
protected by tho law from a civil action 
for damages for defamation. For the 
plaintiff it la urged that in such a case 
there is D0 absolute privilege but only a 
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qualified privilege and that as the defen¬ 
dant did nob act in good faith he i9 not 
protected. There being a conflict of rul¬ 
ings on the point, the case has been re¬ 
ferred to this Full Bench for decision. 

We deem it necessary in view of cer¬ 
tain arguments that have been raised be¬ 
fore us in regard to the criminal law of 
defamation, to emphasize in the forefront 
of our judgment that we are “Dot” here 
concerned with libel as a criminal of¬ 
fence, hut only with the civil wrong and 
the right to redress in a civil action. The 
civil and the criminal law and procedure 
do not in our opinion, coincide but are 
independent of each other. We may 
quote as an instance one admitted differ¬ 
ence between the civil and the criminal 
law. In a civil action the plea of mere 
truth is if, establish© 1, a complete defence. 
In a criminal charge it is not so for the 
accused has further to prove the fact that 
it was for the public good that the im¬ 
putation was made or published. We 
therefore restrict ourselves to the civil 
wrong and the right to relress in a civil 
action. Next it i9 cloir (and is also ad¬ 
mitted before us) that the English rule 
of law on the point for decision is well 
established and beyon 1 discussion and 
that under that rule the appellant before 
us would be absolutely protected. It is 
unnecessary therefore to ohcuss the Eng¬ 
lish decisions on a principle which has 
been accepted for generations and has 
never been questioned in England. It has 
been recognized by Indian Judges. It has 
to bo conceded before us tint the High 
Courts of Bombay and Midras have ap¬ 
plied it without hesitation and that the 
latter has even gone to the extent of ap- 
phing it to criminal cases on the correct¬ 
ness of which wo abstain from expressing 
any opinion. 

There is no Statute in India dealing 
with civil liability for defamation. We 
have therefore to apply the rules of equity, 
justice and good conscience. This has 
been interpreted by the Privy Council in 
Waghcla Rajsavji v. SJiekh Masludin (l) 
to mean the rulos of English law if found 
applicable to Indian society and circum¬ 
stances. On behalf of the pUintiff-res¬ 
pondent it is urged that in the present 
instance the rule of English law is in¬ 
applicable to the circumstances of this 
country and that whatever may have been 
the rule applied prior to i860, the legis - 

1 . (16o7 ) 11 Born 651 = 14 1 A 8‘J. 


lature in introducing the Penal Code in 
that year did not apply the rule of Eng¬ 
lish law to criminal cases and may be 
said, by implication, to have amended the 
civil law. Reliance has been placed on 
the decision of the Calcutta High Court 
in Augada Ram Shaha v. Nemai Chand 
Shaha (2) and on the dictum in Abdul 
Hakim v. Tcj Chander Mukarji (3). 

Reference ha9 also been made to several 
decisions in criminal case3,but we decline 
to discuss them for the reasons already 
given. In regard to the first pirt of the 
argument the learned advocate for the 
respondent has failed to show us what 
there is in the circumstances and society 
of this country that would make it im¬ 
proper or inadvisable to apply the Eng¬ 
lish rule. It i9 suggested that the mass 
of the population is uneducated and more 
impulsive and sensitive and therefore 
more likely to take the law into its own 
hands if it cannot git redress for dofama- 
tiou and that therefore it would not be 
sound public policy to enforce the English 
rule. Wo do not think that these are 
weighty reasons. The English law does 
not seek to protect dishonest parties, wit¬ 
nesses or advocates; hut deems it a lesser 
evil that they should escape than that 
the great majority of honest parties, wit¬ 
nesses* and advocates should ho exposed 
to vexatious actions. Unless it can hoi 
said that the great majority of the90 
classes in India is dishonest, there can be 
no good reason against applying the same 
rule in this country. Nredless to say 
this has not been urged before us and in 
this instance wo consider that what is 
sound public policy in England is equally 
sound policy in India and that the rule 
of English law is in accordance with the 
principles of justice, equity and good con¬ 
science. The dictum of the Privy Coun¬ 
cil in the ca>o of Baboo Gunesh Duit 
Singh v. Mangneeram Chowdltry (4) sup¬ 
port us; that in Abdul Ilakim v. Tcj 
Chandar Mukarji (3) is based on vague 
and indefinite grounds. 

We cannot agree with the decision of 
the Calcutta High Court in Augada Ram 
Shaha v. Nemai Chand Shaha (2). It 
appears to be based upon the assumption 
that there was no law of defamation in 
India before the Pe nal Code This is not 

2. (189GI 23 C;il 8G7. 

3. (ISS1) 3 All 8 15. 

d. (1673) 11 Bom L R 321 = 17 \V R *293 (P 0). 
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the case, (or there are reported decisions 
on the subject in this province a9 far back 
as 1852. Moreover the learned Judges 
applied the test of the criminal law to 
the civil law, whereas we hold that the 
two are independent of each other. Lastly 
Ithe plea that a criminal enactment can 
be interpreted as amending the civil law 
by implication stands unsupported. It 
may be anomalous that a party should be 
[criminally punishable and yet be not 
civilly liable in a case like the present, 
bub it is not the only anomaly in this 
.branch of the law. We therefore hold 
[that defamatory words used on such an 
[occasion as is alleged by the plaintiff in 
this suit are not actionable cn the ground 
of absolute privilege and that the present 
suit fails. We allow this appeal, set aside 
the decrees of the Courts below and dis¬ 
miss the suit. In view of the circum¬ 
stances of the case the parties will abide 
their own costs throughout. 

v.b./r.k. Apjieal allowed. 
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in the Court of the Subordinate Judge of 
Meerut. The office reported that the 
plaintiff woold attain majority on 5th 
March 1917 and that the suit had been 
instituted by a minor without a next 
friend. The Conrt ordered the plaint to 
be brought forward in the presence of the 
pleader for the plaintiff *Dd fixed a date 
for that purpose. On 15th March 1917 
an application was filed signed both by the 
pleader for the plaintiff and the plaintiff 
himself in which the plaintiff stated that 
he was Dot a minor on the date of the fil¬ 
ing of the plaint, that in any case bo had 
completed his age of twenty one years 
and that he wished to proceed with the 
plaint. Thereupon the Court ordered the 
plaint to be registered and issued notice 
of the suit to the other side. An appli¬ 
cation was made on behalf of the defend¬ 
ants to have the plaint taken off the file 
on tho ground that lhe suit had been in¬ 
stituted by a miner without a next friend. 
This application was granted and tho 
Court ordered the plaint to be taken off 
the file. Agarost this order the present 


Banerji and Piggott, JJ. 

Nasiru'tdia Husain — Plaintiff—Ap¬ 
plicant. 

v- 

Ash/aq Husain —Defendant—Opposite 
Party. 

Civil Revn. No. 211 of 1917, Decided 
on 26th June 1918, from an order of Sub- 
Judge, Meerut. D/.17th August 1917. 

Civil P. C. (1908). O 32, R 2 — Plaint filed 
by minor without next i riend-Eleclion to 
proceed after attaining majority — Presen¬ 
tation of plaint held proper. 

A plaint was filed on 3rd March by a minor 
without it next fiiend. On 15th March when 
the plaint was put up before tho Court, tho 
platoUff who had in the meantime attained ma¬ 
jority tiled an application to bo allow.d to pro¬ 
ceed with tho plaint. The plaint was registered 
and notico was issued to tho other side. Ou the 
application of tho other side tho Court ordered 
the plaint to be taken off the file ou the grouud 
that the suit was instituted by a minor without 
a next friend: 

fle/d: that there was an irregular presentation 
of tno plaint on 3rd March but that as on I6th 
MaroU the plaintiff, who had by that date 
attained majorUy, electod to proceed with tho 
plaint, there was a proper presentation of the 

plaint on that dato. ^ q gi 

_ ¥ l l ia } L Cfl V ld : Bald e° Ram Dave and 
Iqbal Ahmed— for Applicant. 

S. M, Sulaiman and Surendra Nath 
—for Opposite Party. 

Judgment. The facta of the oase out 
of which this application arises are these. 
On 3rd March 1917 a plaint was filed 


application for revision has been brought. 
In our opinion there was an irregular pre¬ 
sentation of the .plniut on 3rd March 
1917 and that the plaint was King in the 
Court without its being registered from 
that dote to 15lh Mr.rch. On 15th 
March tho plaintiff elected to proceed 
with the plaint, and wo must take it that 
there was a proper presentation of the 
plaint on that dato. It was upon that 
application that the Court ordered it to be 
registered. This being so, we roust hold 
that the plaint was properly presented on 
15th March when the plaintiff was of 
full age, and therefore there was no justi¬ 
fication for the order directing the plaint 
to betaken off the file. The Court in mak¬ 
ing that order refused to exercise the 
jurisdiction which was vested in it. Wo 
allow the application, set aside the order 
of the Court below and direct it to take 
back the plaint as instituted cn I5th 
March 1917 and proceed to hoar the suit 
aooording to law. Under the circum¬ 
stances we direct that the parties do abide 
their own costs of the application, 

\\I>./r,k. Application allowed , 
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PlGGOTT AND RaFIQUE, JJ. 

Gokul —Piaintitl ~ Appellant. 

v. 

AIoh ri Bihi — De f en d an t—E es pc n d e c t. 

Second Appeal No. 51 of 191G. Decided 
on 18th January 19iS, frcm a decree of 
Sub.Judge, Mirznpnr. 

Civil P. C (1908), O. 21. R. 58 —Objection 
dismissed without investigation — Case is 
token out of one year s rule of limitation— 
Claim under O. 21, R. 58—Other party dis¬ 
puting claim—No evidence produced byclai- 
mant — Objection dismissed—Dismissal can¬ 
not be said to be without investigation — 
Limitation Act (1908), Art. 11. 

An objection under O. 21, R. 58, if dismissed 
without investigation takes the case of the objector 
out of the operation of the one year's rule of 
limitation prescribed by Art. 11, for the establish¬ 
ment of his right by a suit. [P 73 C 2] 

The only order under O 21, R. 59, upon which 
the character of finalit) is impressed, is an order 
made upon inquiry. It dees not follow however 
that merely because the claimant does not advance 
evidencecr is absent, there are no materials before 
the Court to enable it to inquire into the matter. 

[P 74 C 1] 

Plaintiff made an < bjection under O. 21, R. 58, 
the correctness of which was disputed by the 
opposite party, and no evidence having been pro¬ 
duced to make out the truth of the claim, the 
Court dismissed the cbjeciion nud tbo plaintiff 
brought a suit to establish bis right mere than 
a year after tbc date of the order: 

Held: that though the plaintiff produced no 
evidence in support of his objection, it did not 
follow that there was no material on the record 
to enable the JikRo to dispose of the objections, 
which could not therefore he said to have been 
decided without investigation and that as tbo 
plaintiff failed to bring a ‘suit to cstatlish his 
right within or.e year from the date of the order, 
his claim wrs barred under Art. 11. [P 74 C 1] 

S. A. Haidar —for Appellant. 

Surendra Nath Sen — for Respondent. 

Judgment. — The facts which have 
given rise to this appeal are as follows: 
There were three brothers, Kauleshar, 
Chandu and Jageshar, who owned a fixed 
rate holding of seven bighas and five 
hiswa9. According to the plaint the 
three brothers separated and the holding 
was privately divided amongst them. On 
9th January 1900, the name of Jageshar 
was entered in respect of two bighas and 
five hiswas and the re9t, five bighas, stood 
in the name of two biothers, Kauleshar 
and Chandu. -Kauleshar died leaving him 
surviving his 6on Gokul. Chandu died 
leaving him surviving a widow only and 
no issue. One Basant Lai obtained a 
simple money decree against Jageshar, 
one of the I rot hers mentioned alo\e. and 
against Govind, a third party. In exe¬ 
cution of his decree Basant Lai attached 
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ti e whole of the holding, namely, the 
1-xed rate holding cf teven bighas and 
five biswas. At the time of tlie attach¬ 
ment the two widows of Kauleshar and 
Chandu were alive, as also the son of 
Kauleshar, called Gokul, who was a minor 
at the time. .On 27th March 1901, Gokul 
filed an objection through his mother as 
guardian, objecting to the attachment, 
presumably on the ground that his father 
aDd uncle, Chandu, were separate from 
Jageshwar and their property was not 
liable to 9ale and attachment in the de¬ 
cree of Basant. On 5th Juno 1901, the 
date fixed for hearing the objections, an 
application wa9 presented to the Court on 
behalf of the guardian of the minor pray¬ 
ing for an adjournment, cn the ground 
that the information of the date of hear¬ 
ing had reached the guardian too late to 
take steps for production of evidence. The 
learned Subordinate Judge rejected the 
application for adjournment and proceeded 
to dispose of the objections. The order 
he made on the objections is as follows: 

“This is an obj«ct on under S. 278, Civil P. C. 
The correctness of it is disputed by the defen¬ 
dants. The objector has produced lo cvideuco to 
make out the truth of his claim and it is dis¬ 
missed with costs." 

After the rejection of the objection the 
entire holding of seven bighas and five his¬ 
was was put up to auction and purchased 
by Basant Lai, the decree holder On 2ist 
Juno 1902. the Amin, who was deputed 
to deliver possession to the purchaser, 
reported that the widows of Kauleshar 
and Chandu had obstructed him in his 
duties. The purchaser having taken no 
steps, his application for delivery of pos¬ 
session was rejected on 5th July 1902. 
On 19th July 1903, he again applied for 
delivery of possession and succeeded in 
getting it on 23rd February 1904. On 
20th June 1914, Gokul, the plaintiff-ap¬ 
pellant, instituted the suit out of which 
this appeal has arisen, for possession of 
five bighas of the fixed rate holding on 
the allegation that the said land was not 
liable to atrachment and sale in execution 
of the decree of Basant Lai against Ja¬ 
geshar. Gokul furt her stated in his plaint 
that his father Kauleshar and his two 
uncles Jageshar and Chandu had sepa¬ 
rated long prior to the decree of Basant 
and had divided the holding equally 
amongst themselves. After the separa¬ 
tion each brother w as in possession of his 
ow n share. Basant Lai, the decree holder 
could only sell the share of Jageshar. At 


Gokul v. Moiiri Bibi 



jgjg GOICQL V. 

the time of execution of the decree of 
Basant La! he the plaintiff was a minor 
and was entitled to object as regards the 
share of the holding that belonged to his 
father only. Chandu’s widow, Mt. Kat- 
wari, was alive at the time of the attach¬ 
ment and the sale of the holding. She 
died some years after. On her death the 
6 haro of Chandu came to the plaintiff as 
the reversionary heir. He attained majo- 
rity in June 1912, hence the suit was 
brought for recovery of possession of that 
portion of the bolding which belonged to 
his father and his uncle Chandu. The 
claim was resisted on various pleas. It 
was urged on behalf of the defendant that 
the three brothers were joint and had 
never separated and that the decree against 
Jageshar had been passed in the capacity 
of the karta of the family. It was there¬ 
fore binding on all the three brothers and 
their legal representatives. The plea of 
limitation was urged in respect of the 
entire claim on the basis of the plaintiff’s 
objections, dated 27th May 1901. The 
learned Munsif in whose Court the suit 
was filed, held that the three brothers 
were joint and therefore tho decree of 
Basant Lai was binding on tho plaintiff. 
He further found that the objections, 
dated 27th May 1901, made by tho plain¬ 
tiff through his mother related to the 
whole of five highas the alleged share of 
Chandu and Kauleshar. and the objections 
having been dismissed and the suit having 
been brought more than one yearafter tho 
dismissal, the presont claim wa9 barred 
under Art. 11, Sch. 1 , Lim. Act. The 
plaintiff preferred an appeal to the Dis¬ 
trict Judge, who disagreed with the 
First Court as to the status of the family 
of the throe brothers but agreed with it 
as to the plea of limitation. The learned 
District Judge held that the three bro¬ 
thers were separate hut that the claim 
was obviously barred under Art. 11, 
Soh. 1, Lira. Act. 

The plaintiff in his second appeal to 
this Court advances two contentions. He 
says that his claim is not barred under 
Art. 11 , Sch. 1. Lim. Act, inasmuch as 
his objection was dismissed without any 
investigation and, secondly, in any case 
his claim with regard to 2 bighas 10 bis- 
was of the holding which he inherited 
from his uncle, Chanda, after the death 
of the latter’s widow cannot be said to 
be barred by limitation as the lady died 
after the dismissal of the objections and 
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she bad taken uo objection to the attach¬ 
ment and sale of the holding. The second 
contention may bo dismissed in a few 
woris. There is a distinct finding of the 
learned Munsif that the objections of the 
plaintiff related to 5 bighas of the hold¬ 
ing, that is, tho share of his, i. e., plain¬ 
tiff's father and uncle. The plaintiff took 
no objection to this finding in his appeal 
to the District Judge. There is nothing 
on the record to make us come to a dif¬ 
ferent conclusion and hold that tho ob¬ 
jections related only to the share of Kau. 
leshar. 1 

In the plaint itself the plaintiff 
doe 9 not mention the fact of having made 
an objection in 1901 and there doe9 not 
seem to bo any replication or any state¬ 
ment by him in reply to the written 
statement that his claim was barred be¬ 
cause it was brought a year after tho 
order of 5th June 1901. In support of 
the first contention a number of case9 
have been cited by the learned counsel 
for the plaintiff-appellant. The following 
case9 have been relied upon by tho plain¬ 
tiff, namely, Kullar Singh v. Toril Alah~ 
ton (l), Kunj Behari Lai v. Kandh Pra- 
sliad Narai??. Singh (2), Sarat Chandra 
Bisuv. Tarini Piasad Pal Chowdhry 
(3), Sarala Sulba Bait v. Kamsala Tim - 
mayya (4) and Sojan Bam v. Bam Bat - 
tan (5). According to these cases an 
objection made under S. 278 of the old 
Civil P. C., corresponding to O. 21, R. 58 
of tho present Code if dismissed without 
investigation would take the case of the 
objector out of the operation of one year’s 
rule of limitation. But the question is, 
what does the word “investigation” mean? 
There are oases which go to show that 
the circumstances under which tho objec¬ 
tions of the plaintiff wero disposed of 
were not such as to warrant the conolu. 
sion that they were decided without in¬ 
vestigation: vide Bahim Bux v. Abdul 
Eader (6), Shagun Chand v. Shilbi (7) 
and CJiandi Prasad v. Nand Kishore (8). 
We would also refer to Lachmi Narain 
v. Martindell (9), for the principle ao- 
c ording to which the limitation of one 

(1) 11897] 1 0. W. N. 24. ~ 

(2) [1907} G C. L. J. 862. 

(8) 11907] 34 Cal. 491. 

(4) [li 091 31 Mad. 6. 

(6) (19041 87 P. R. 1904. 

(G) [1905] 32 Cal. 537. 

(7) [1911] 10 I. 0. 401. 

(9) [Is 13) 20 I. C. 369. 

(9) [1897] 19 All. 253 (P B). 
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year should be enforced. Most of the case 
law has been discussed by Mookerji, J., 
in the case of Kunj Behari Lai v. 
Eandh Prashad Narain Singh (2). After 
the consideration of the case law the 
l 0 a rn ed Judge concludes thus: 

It is manifest therefore from the language of 
the Code itself, that the only order upon which 
the character of finality is impressed is an order 
made upon inquiry." 

lie also remarks: 

It does not follow however that merely be¬ 
cause the claimant does not advance evidence or 
,q absent there are no materials before the Court 
o enable it to inquire into the matter." 

In the present case tlie learned Sub¬ 
ordinate Judge dismissed the objections 
of the plaintiff, not in default, nor with¬ 
out any investigation. It is true that the 
plaintiff produced no evidence in support 
of his objections but it does not follow 
that there was no material on the record 
to enable the Judge to dispose of the 
objections. We think that the cases 
relied upon by the plaintiff appellant are 
distinguishable from the case before us. 
The appeal therefore fails and isdisrnissed 
with costs. 

v.b./r.K. Appeal dismissed . 
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PlGGOTT AND WALSH. JJ. 

Lachh77it Kunwar — Defendant— Ap¬ 
pellant. 

v. 

Durgai Kunwar — Plaintiff— Respon¬ 
dent. 

First Appeal No. 79 of 1916, Decided 
on 8th May 1918, from decree of First 
Addl. Sill). Fudge. Aligarh. 

Contract Act (9 of 1872), S. 21 —Agree¬ 
ment by widows of Hindu joint family to 
share estate equally based on wrong view of 
law — Agreement is liable to be set aside on 
ground of common mistake. 

N aud P two brothers, constituted a jiint 
Hindu family. N died having a widow L and 
subsequently P died leaving a widow D. L and 
D executed an agreement which recited that iV 
aud V were joint, that N had died first and P 
afterwards and that L and D were entitled to 
their estate in equal shares. The document then 
proceeded to apportion the estate between L and 
D. Disputes having arison between the widows 
over the collection of certain debts o*ing to 
their husbands, D sued for a declaration that 
she had been deceived into executing the agree, 
ment and that it was not binding upon her : 

Held : that the agreement being based on tha 
recital that the widows were entitled to tho 
estate of their husbands in equal shares which 
was wrong in fact, if D was induced to believe it 
to be true by anybody better acquainted with 
tbo facta, she was entitled to relief against the 
agreement on the ground that she was deceived 


into executing it and that she executed it with¬ 
out such knowledge of the facts and of her true 

position as would be necessary to bind a parda- 
n ash in woman in a transaction of this sort and 
that if, on the other band both parties were un¬ 
der the mistaken impression as to their owner¬ 
ship, the agreement was liable to be set aside,on 
the ground of common mistake. [P 76 C 1] 

B. E. O Conor and S. A dull ah —for 
Appellant. 

Peary Lai Banerji —for Respondent. 

Judgment. The litigation leading to 
these two first appeals arises out of the 
following state of facts. One Kundan 
Lai had two sons, Nathmal Das and 
Pem Raj. Nathmal Das died in tho 
month of June 1913, leaving no childron 
surviving him but a widow Mt. Lachh mi 
Kunwar, who is the appellant in both 
the appeals now before us. Pein Rij died 
in the month of February 1914. He left 
no son but he left daughters and a widow 
Mt. Durga Kunwar, who is the respon¬ 
dent in both these appeals. It is a mat¬ 
ter of some significance that there are 
now living sons of the aforesaid daugh¬ 
ters of Pem Raj by tho respondent Durga 
Kunwar. On 29th July 1914 the two 
widows presented themselvss outside the 
office of the Sub.Registrar at Khurja. 
Mt. Lichmi Kunwar there tendered for 
registration a certain document which 
is printed at A 20 and the following 
pages of our record of first Appeal No 80 
cf 1910. The Sub-Registrar read over 
this document to the two ladies who 
were sitting concealed from tho public 
gaze behind the curtains of a bullock 
cart. Each lady was identified by an 
own brother there present for that pur¬ 
pose. The Sub.Registrar read over tho 
document and both ladies admitted exe¬ 
cution. The document was then regis 
tered. It commences with a recital to 
the effect that the two brothers, Nath¬ 
mal Das and Pem Raj, lived jointly, 
which is followed up by the emphatic 
amplification that “ they were joint in 
food, business and everything." It is 
then admitted that Nathmal Das died 
first and Pem Raj after him, but upon 
this admissioo follows the curiou9 recital 
that the two executants of tho document, 
the widows of the aforesaid brothers, 
became the owners of the property left 
by our husbands in equal shares." 

On this basis the two executants pro¬ 
ceed to a detailed division and apportion¬ 
ment of the estate which originally be¬ 
longed to Nathmal Das and Pem Raj bet- 
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It is not denied that aoJVocn^ ^ 

is a fair one on the ^legations, such proceedings cannot be binding 
roceeded. namely, on upon the plaintiff, norcan the aefaodaot b.ne 
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■ween themselves. It is not denied that 
the apportionment is a fair one on 6 

basis on which it proceeded, namely, on 
the assumption that the two executants 
were the owners of the property in equal 
shares. About a year later a ^> s P ut ® 
broke out upon applications made by bob 
ladies for a succession certificate in res¬ 
pect of the collection of certain debts due 
fco their husbands. The necessary certi- 
ficate was eventually granted to Mt. 
Durga Kunwar for reasons with which 
wo are not concerned; but the dispute 
over this matter led to the institution of 
two distiuct suit9. In each case one of 
the widows c*me into Court as plaintift 
and impleaded the other as defendant. 
Mt. Lichhroi Kunwer asked for a dec¬ 
laration affirming her right to separate 
po33ession and enjoyment of the property 
allotted to hor by the deed of 29th July 
1914, already referrod to. In her plaint 
ehe states that ou the death of each of 
the brothers, their respective widows had 
entered into possession and enjoyment 
each undivided shire in the family pro¬ 
perty belonging to her own husband. 
She then suggests that a dispute had 
arisen because she, Mt Lichhmi Kunwar, 
had been authorised by her late husband 
to adopt a son to him and was propos¬ 
ing to exercise that right. Hence there 
was a reference to arbitration and a 
division of the property between the 
two ladies was effected by two arbitra¬ 
tors named in the plaint. The deed of 


upon hue uitftiuvm, *--- _ . ,pL- 

from such proceedings and documents rhe 
plaintiff is a pardanashin lady and is illiterate 
and hard of hearing. She h*s no knowledge of 
zemiodari affairs and legal rights. Mjreov*r she 
did not got an opportunity to make enquiries 
owing to grief.” 

In the evidence which 9he gave in 
Court Mt. Durga Kunwar went the whole 
length of setting up a case of fraud, pure 
and simple. She said that the brothers of 
Mt. Lachhmi Kunwar, having secured 
the assistance of her own brother, took 
her to the Tahsil at Khurja, telling her 
that certain arrangements were being 
made about the lambardarship of the 
landed property. She was too hard of 
hearing to be able to understand any docu¬ 
ment from its merely being read over to 
her, hut she had beeu told that she must 
say ' yes" in reply to auy question that 
might be asked lu*r and muso put her 
thumb impression to any paper which 
might be placed before her for that pur¬ 
pose. In this way she accounts for the 
execution of the dee l in question, Thoro 
has been a good deal of conflicting evi¬ 
dence in the Court below, hut the loirned 
Subordinate lu lge h is in i la up his mind 
to go the whole wav with Mb. Durga 
Kunwar and has substantially found in 
favour of har allegations of fraul as made 
in her evidence. In appeal, we have been 
asked to consider rather what would be 
the position of Mt. Durga Kunwar in res- 


29bhJuly 1914 was drawn up on the 
basis of the division made by these arbit¬ 
rators. It was duly executed by both 
the parties and Mt. Lachhmi Kunwar 
claims that it is binding upon the widow 
of Pern Raj. Mt. Durga Kunwar suo9 
for a declaration that she i9 in no way 
bound by this dooument, that she is in 
law the owner of the entire property 
which had formerly belonged to the two 
brothers, Nathmal Das and Pern Raj, and 
is entitled to be put and maintained in 
possession of the same in spite of any¬ 
thing contained io the partition deed al¬ 
ready mentioned. Her oase against that 
document is set forth in paras. 9 and 10 
of her plaint, the essential portion of 
which it seems worthwhile to reproduce 
in dat&il: 

The plaintiff has not executed any deed of 
partition, nor did the plaintiff understand her 
legal rights, nor was there any opportunity to 
understand thorn. If the defendant took unlaw¬ 
ful advantage of the plaintiff’s position impro- 


pect of this document, even assuming 
that she executed it after understanding 
its cjntouts and its general effect as 
dividing the family property equtlly bet¬ 
ween herself an 1 Lachhmi Kunwar. The 
first question which comes up for con¬ 
sideration in this oonnecticn, is that of 
the jointness or separation of Nathmal 
Das and Pern Raj. There was a distinob 
issue upon this point in the Court below 
and a good deal of conflicting evidence 
was produce!; but the learned Subordi¬ 
nate Judge has come to a clear finding 
that the brothers wore members of a 
joint undivided Hiudu family at the 
moment of the death of Nathmal Das. 
This finding is not challenged in the 
memorandum of appeal which Mb. Laohh- 
mi Kunwar has filed in identical terms 
in each of the two oases, lb is unneces¬ 
sary therefore for us to go into the evi¬ 
dence upon which it rests, beyond re¬ 
marking that there certainly was evidence 
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to support it, including Mt. Lachhmi 
Kunwar s own admission in the disputed 
document cf 29th July 1911. We must 
take it therefore that when Nathmai Das 
die«], the whole of what had been the 
joint family property of himself and his 
brother, passed by survivorship to Pem 
Raj. Mt. Lachhmi Ku nwar retained noth- 
ing in law excel t a right to maintenance. 
^ hen Pem Raj died, the estate vested by 
inheritence in his widow Mt. Durga 
Kunwar. The question then is whether 
this lady is bound by a gratuitous ali¬ 
enation of cne-half of this property, effec¬ 
ted on the basis of a document which 
'starts with the recital that she and Mt. 
Lachhmi Kunwar are the owners of the 
•property in question in equal shares. This 
recital is wrong upon the facts. If Mt. 
Durga Kunwar was induced to believe it 
to be true by any body tetter acquainted 
with the facts, she is entitled to relief 
against this document on the ground that 
she was deceived into executing it and 
that she executed it without such know¬ 
ledge of the facts and of her true position 
ias would be necessary in order to bind a 
pa rd an si) in lady in a transaction of this 
sort. If, on the other band, both the 
parties to the document were under a mis¬ 
taken impression as to their ownership, 
the contract in question is liahleto be set 
aside on the ground of ccminon mistake, 
if upon no other. From this point of view 
the position seems clear enough. The best 
that could be said on behalf of Mt. Lachh¬ 
mi Kunwar ha9 been to contend that 
the document in question represents in 
some way a reasonable settlement of a 
bona fide dispute. That dispute can scar¬ 
cely have teen on the question whether 
Nathmai Das and Pem Raj were joint or 
separate, when the document itself recites 
that they were joint. In Mt. Lachhmi 
Kunwar’s plaint, and also in some of the 
evidence led by her, an attempt w as made 
to suggest that there was a bona fide dis¬ 
pute between the parties of quite a diffe¬ 
rent kind. The suggestion is that Mt. 
Lachhmi Kunwar was proposing to adopt 
a sod to her deceased husband, that the 
effect of this adoption would le to de¬ 
prive Mt. Durga Kunwar of the estate 
held by her as widow of Pem Raj, or at 
least of one half of the estate, and that, 
in order to avoid a dispute upon this 
point and to make sure that any adoption 
which Lachhmi Kunwar might effect, 
would not give the ado] live son mere 


than one-half of the estate, she was in 
duced to enter into the transaction in 
question. W hether the evidence on the 
record would tear out this plea, as a 
matter of fact, assuming that it proceeded 
upon correct propositions of law, is an 
arguable question. The plea may be dis¬ 
posed of upon the ground that it does not 
proceed upon a correct proposition of law. 
Jr is sufficient to refer to two cases, 
Chandra v. GojaraLn i (l) and Adivi 
Suvyaprakasa Row v. Nidamarty Gayiga- 
raju (2), as authority for the proposition 
that any adoption which Mt. Lachhmi 
Kunwar might make, or might purport 
to make, to her deceased husband, after 
that husband and bis surviving brother 
were both dead, could not affect the right 
of Mt. Durga Kunwar w ho had inherited 
the estate as widow of Pem Raj. Nor 
could such adoption affect the rights of 
the reversioners; that is to say, the estate 
w ould pass on the death of Durga Kunwar 
to the reversionary heirs of Tern Raj, aod 
these according to the evidence on the 
record, would probably be, first, his dau¬ 
ghter cr daughters, and eventually the 
sons of the said daughters. One of the 
points against the appellant in these case3 
is that, (rom any point of view, the al¬ 
ienation purporting to he effected by Mt. 
Durga Kunwar of one-half of the estate 
under the agreement in dispute, could not 
possibly stand against a suit by the re¬ 
versionary heirs of Pem Raj. In the view 
which we take of the case and of the law 
applicable to the established facts, it is 
not necessary for us to go the whole 
length of the finding upon which the 
Court below has disposed of the two suits. 
We think that the decision of the Court 
below is correct; that Mt. Durga Kunwar 
is not bound by this agreement and is 
entitled to succeed in her claim to the 
possession of the eutiro property. Both 
these appeals therefore fail and we dis¬ 
miss them with costs. 

V.B./R.K. Appeal dismissed. 

1. (1800) 14 Born 463. 

2. (1'JIO) 33 Mad 228—4 I C 390. 
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Richards, C. J. and Banerji, J. . 

jV izamuddin Shah —Appellant. 

v. 

Bohra Bhim Sen — Respondent. 

First Appeal No. 321 of J916, Decided 
on 5th January 1918, from decree of 
Sub-Judge, Agra, D/- 21st July 19lG. 
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(a) Limitation Act (9 of 1908), Art. 181— 
Mortgage preliminary decree appealed 
against—Appellate decree is to be made final 
—Time is to be counted from that decree. 

Whore an appeal is preferred from a prelimi¬ 
nary decree in a mortgage suit the decree of the 
High Court is (lie decree in respect of which an 
applicition for a final decree is to be made. The 
ruloof limitation applicable to au application 
for a final decrco is that provided by Art. 181 
and time begins to ruu from tb« period for pay¬ 
ment fixed bv tho decree of the High Court. 

LI* 77 C 2] 

(b) Limitation Act f9 of 1908). «S. 6—S. 6 
does not apply to application to make mort¬ 
gage decree final. 

Section G does not apply to an application for 
a final decree in a mortgage suit, inasmuch as it 
is not an application for execution of a ch*erre. 

[P 77 C 2] 

(c) Civil P. C. (5 of 1908). O. 22, R. 3- 
Mortgage suit remains suit till final decree 
is passed—Suit abates on death of defendant 
after such decree without legal representa¬ 
tive being brought on record. 

A mortgage emit remains a pending suit evr»u 
. after the preliminary decreo h made, so that if 
after tho making of tho preliminary decree tic 
defendant dies and hU legal representatives arc 
not brought on the record of withiu th« Period of 
limitation, the suit will abato. [V 77 C 2) 

B. E. 0 Conor and S. A. Iiaoof —for 
Appellant. 

M. L . Sandal —for Respondent. 

Judgment. The facts connected with 
this appeal aro as follow: A suit was 
instituted in tho year 1911 od foot of a 
mortgage. Two persons were made de¬ 
fendants to this suit, namely, one Mt. 
Kadri Begum and Nizam Uddin Shah. 
Tho usual preliminary decree was granted 
by the Court of fir3t instanoe. Two ap¬ 
peals were filed in tho High Court, 
which dismissed the suit against Nizam 
Uddin Shah hut gave a docree against 
Mt. Kadri Begum. The High Court's 
deoree was dated 17th June 1912. The 
Court doo3 not appear to have been asked 
to extend the time and did not do so. 
Tho present application was one made 
on 16th Maroh 19 16 . The application 
stated that Mt. Kadri Begum, the sole de¬ 
fendant, had died and that Nizam Uddin 
Shah was her heir. Tho application 
was one for the preparation of a final de¬ 
cree under 0. 3 i, R. 5. Several objec¬ 
tions wore taken by Nizam Uldin Shah 
He tried to set up that the property was 
wakf. He also objected that the appli. 
cation foT the decree was beyond time 
and that Mt. Kadri Begum had died more 
than six months before tho application 
was made. The Court below held and 


we think rightly held, that Nizam Uddin 
Shah could not set up the plea that the 
property was wakf. Ho could only make 
such objections to the execution cf the 
decree as Mt. Kadri Begum whoso heir 
he was could have made, and she could 
not have raised the objection that the 
property was wakf. The learned Sub¬ 
ordinate Judge overruled the other two 
objections based cn limitation. This Court 
h-.i9 held in a caso like the present that 
the High Court’s deciee is the decree in 
respect of which an application for a final 
decree is to he male. It has also held 
than Art 181. Sch. 1, Lira. Act, is the ( 
proper article and that time begins to; 
run from the period for payment fixed b\! 
the High Court's decree: see Gajadhat 
Singh v. Eishen Jiw.m La 1 (1). Apply¬ 
ing this authority to tho present case 
time begin to run fro n I7r.h Juno 1912. 

The application was a- ccrdingly clearly 
beyond time. S 6, Lim. Act, will not 
help the plaintiff, because that section 
only applies to the time for the institu¬ 
tion of suits or the time for an applica¬ 
tion for the execution of a decree. Au 
application for a final decreo in a mort¬ 
gage ain't is not an application for exe¬ 
cution of a decree. It is clear therefore 
that the application was beyond time. It 
is admitted that Mb. Kadri Begum died 
more than 9ix months before the applica¬ 
tion was made. O. 22 R. 4, provides that 
where a sole defendant dies and the right 
to sue survives, the Court on au applica¬ 
tion made in that behalf shall cause tho 
legal representatives of the deceased de¬ 
fendant to he made a party and shall 
proceed with the suit. Sub-S. (3) fur¬ 
ther provides that where within the 
time limited by law no application is 
made under sub-R. (1) the suit shall 
abate as against the deceased defendant. 
In the case of Muhammad Masih UUah 
Khan v. Jarao Bai (2) it was hold that 
a suit for redemption is still a “pending” 
suit after a preliminary decree has heon 
made. It would therefore appear in the 
present case that thoro ought to have 
been an application to bring tho heir of 
Mt. Kadri Btgum on to the record within 
six months from the date of her doith 
Otherwise the suit would have abate!. 

. 13 however necessary for the deci¬ 
sion of the present oase that wo should 


1 . 

2 . 
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decide this last mentioned point. We 
allow the appeal, set aside the order of 
the Court 1elow and dismiss the app* ca¬ 
tion of the respondent. The appellant 
will have hi? costs in both Courts, in¬ 
cluding in this Court fees on the higher 
scale. 

V.B./r.K. Appeal allowed. 
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T C DR ALL AND RaFIQCE, J.T. 
Basanti — Decree holder—Apj ellanfc. 


v. 

Euni Bihari Lal —Judgment debtor 
—Respondent. 

Execution First Appeal No. 279 of 
1917. Decided on 2nd March 1918, from 
decree of Sub oudge, Moralabad. 

Civil P. C. (1908 >, S. 152 — Mortgage 

decree — Property assessed to imall revenue 
— Decree describing property as muafi —In 
execution, purchaser cf prepety in execution 
of money decree objecting that property not 
being revenue free was not the property 
mortgaged—Objector not deceived burden 
being notified at time of hia purchase —Court 
can correct decree. 

It is the Court s duty to see that all errors in 
the dtcrec are amended when there is no ques¬ 
tion of doubt. [P 78 C 2] 

A mortgage d^ed described the mortgaged pro¬ 
perty as muafi whereas it was a$<fs ; ed to a small 
sum cf revenue. The mortgacee sutd upon the basis 
of the mortgage and obtained a decree in which 
the property was again describfd as muafi. In 
execution it was objected by a previous purchaser 
of the property in execution of a 'money-decree 
that the property was n*»t revenue-free and was, 
theref>re n t the property morticed. At the 
time <»f the object <r'< purchase the burden of the 
m *rte g:e s 1-i.in bad b*on duly notified : 

11 , 1 ! : that as th? objector was oot in any 
way deceived when Ic purchased the property, 
ti e I rd .i • ' • ' ' • •* : ' • ; ‘ g * eo cle .rly 

n | ji d at the tim bi pur : ?, i r - w .< ut¬ 

terly unjust to nil wa slight tnid?'crift'on to 
prevent a Co irt from d iug ..hat was rijht. 

IP7SC2] 

Nnrain Prasad Asthenia and Siiiam 


Krishna T)ir --1 • #r \ppellant. 


Swendra 


iia 


Sen - i or Respondent. 


Judgment.- I $ appeal ar, 1 Exe¬ 
cution First Apjeil No. 2fc0of 1917 cover 
the same p*int an I are connected. One 
Jamil-ur-Rahman in the year 1910 bor¬ 
rowed Rs. 4 000 from Mfc. Basanti. the 
appellant, under a mortgage deed and 
hypothecated certain property in two 
villages. The description of the property 
is as follows: No 1. Mauxa Daranagtr 
muafi Mahal Musuhkam Rang &urkn 
three biawaa 15 biswar.sis out of lo 
his vs as, situate in pargana llasanpur, 
district Mcradahad (the names of the 
village ou bouLdries of the village are 
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also given); Nc. 2. roauza Walipore, 
Mahal Sufaid muafi, 2l biswas out of 20 
hiswas, pargana Llasanpur, district Mora- 
dabad. In this case also the hounding 
villages were named. The description in 
the mortgage-deed contained one error. 
These properties were not revenue free 
hut actually were assessel to small sums 
of revenue. It is probable that they were 
commonly spoken of as revenue free. The 
mortgagee suei upon the basis of the 
mortgage and ohtained a decree. The 
preliminary decree and the final de¬ 
cree describe 1 the property as it i3 des¬ 
cribed in the mortgage deed. In the 
meantime these properties bad been at¬ 
tached in execution of a simple money- 
decree against the mortgagor and were 
purchased in case of one village by the 
respondent in the present appeal, Kunj 
Behan Lal, and in the other hv the res¬ 
pondents, Muhammed Hashoiat Ali, etc. 
When proclaimed for sale the burden of 
the mortgagee’s loan upon the property 
was duly notified. The mortgagee has 
not applied for execution of the decree 
by sale of the mortgaged property. 

The auction-purchasers under the sim¬ 
ple money-decree have objected that 
there is no muafi in these villages or 
raahals, that the property that they have 
purchased is not revenue free property 
and is therefore net the property mort¬ 
gaged. Inquiry has been made aod it is 
established beyond all doubt whatsoever 
that these properties are not revenuo-iree 
and never have been; that the descrip¬ 
tion re\enue-free” entered in the mort¬ 
gage-dead was a mistake, though the pro¬ 
perties may perchance have I oen locally 
spoken of as revenue free, hut it is also 
equally cleu* that the property purchased 
by the respondents is the property that 
ua ; mortgaged tot ho appellant. The Court 
below has held that it is prevented by 
reason of them sdescriptiontothedeoree 
from putting this property to sale and 
has refused the decree-holder s applica¬ 
tion. Is is not as if the opposite party 
had been in any way deceived when they 
purchase] the property, for the burden 
upon it was clearly notified and we 
think it utterly unjust to allow a slight 
misdescription, such as has crept in in 
the present case, to prevent a Court, 
from doing whit is right. We allow the. 
appeal. It is the Court’s duty to see, 
that all errors are amended when there 
is no question of doubt. The Court exe-l 
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outing the decree is the Court which 
passed the decree. We direct that the 
word “rouafi" bo struck out of the decree 
and direct that the Court below proceed 
to put the properDy to sale in the manoor 
laid down by law. The appellant will 
have her costs in both Cjurts. 

V.B./R.IC. Appeal allowed . 

A. I. R. 1918 Allahabad 79 (1) 

Abdul Raoof, J. 

Baldeva — Defendant—Applicant. 

v. 

Pa?ina Lai — Plaintiff — Opposite 
Party. 

Civil Revn. No. 23 of 1918. Decided 
on 14th June 1918, from order of Small 
Cause Court Judge, D/- 5th Septem¬ 
ber 1917. 

Provincial Small Cau$» Courts Act (9 of 
1887), Art. 13— Suit by zamindar to recover 
price of oil due by oilman under terms of 
wajib-ul-arz— Nature is of interest in im¬ 
movable property — Jurisdiction of Small 
Cause Court is barred. 

A fUJt by a zamiudar to reowcr tho price of a 
quantity of oil duo by an oilman, resident in tho 
villago under tho terms of tho wajib ul-arz, is a 
suit for “dues payable to tbc plaiutiff by reason 
of his interest in immovable property" within 
tho meaning of Art. 13. Sch. 2. Provincial Small 
Causes Court Act, and is therefore excluded 
from the cognizance of a Small Cause Court, 

IP 79 C 2] 

Baleshwari Prasad —for Applicant. 

Girdhari Lai Agarwala — for Oppo¬ 
site Party. 

Judgment. — Bohra Panna Lai tho 
plaintiff in this case brought thi 3 suit 
against Baldeva Teli upon the fol¬ 
lowing allegations: In pnra. 1 of the 
plaint he stated that the plaintiff was a 
zamindar oosharer an.l also a larubarrlar 
in inauza Miholi Shamshergunj, Tahsil 
Blmgaon district Mainpuri. Io para. 2 
of. tho plaint lie stated that in aciordinco 
with the condition and custom entered in 
the wajib ul-arz, the defealant was lia¬ 
ble to give and deliver to the plaintiff 
two chataks.of oil daily, that is to siy, 
3-3/4 seers every month. In para 3 he 
stated that the defendant had not com¬ 
plied with the condition in the wajih- 
ul-urz for the period therein stated and 
he therefore claimed Rs. 49-8 0 as the 
price of the oil which had not been deli¬ 
vered to him by the defendant. The suit 
was file ] on Gih August 1917. I u sup¬ 
port of his claim the plaintiff filed a copy 
of an extract from the wajib-ul-arz in 
which the custom relied upon was en¬ 


tered. The wajib-ul-arz is dated 10th 
September 1872 and its Ch. 4, Cl. 6 is 
described in these words: 

"Fasil chaharam d'lfa shashum raquni jo 
mtilkin ko sahin/in ghiir mazaran sc leni jay is 
hair 

Below this the entry is made in these 
words: 

“Teliyin se tic matca/iq jalane rozmarra 
chaupal aur dewali men hi toman ek s^r," 

The suit was brought on the basis of 
this entry in the wajib-ul-arz and it was 
decreed ex parte. The present applica¬ 
tion for revision has been filed against the 
decree and ju Ig-nenfc of the Court below. 
The ground taken before me is that the 
suit was not coguizable by a Court of 
Small Cause9 and reliance is placed upon 
Art. 13, Sch. 2 attached to the Provin¬ 
cial Small Cause Courts Act. The arti¬ 
cle runs thu9t 

"A suit to enforce payment of the allowance 
or fees respectively called malikaoa and hakk 
or of ceases or other dues whoa the cesses or dues 
aro payubio to a persou by reason of his interest 
ini immovable property or in an hereditary 
office or in a shrino or other religions institu¬ 
tion." 

The present suit is certainly for dues 
which are claimed by the plaintiff as 
payable to him by reason of his interest 
in immovable propeety. The plea taken 
in revision is a valid plea and I think it 
was clearly contemplated to exclude such 
a suit from the cognizance of a Court ol 
of Small Causes. I hold .that tho Court 
below had no jurisdiction to entertain 
this suit. I allow tho application, set 
aside the judgment and decreo passed by 
the Court below and under 0. 7, R. 10 
Civil P. C. I direct that the plaint be 
returned to the plaintiff to be presented 
to the Court in which the suit should 
have been instituted. Tho applicant wil 
he entitled to his costs and I order ao 
oordingly, 

V.B./li.K. Application allowed. 

A. I. R. 1918 Allahabad 79 (2) 

Tuddall, J. 


-axon uegam— uelendant-AppelUnfc. 

v.' 

liar Prasad and another— Plaiutiffs- 
Kespondents. 

Stamp Ref. in Second Appeal No. 872 
of 1912, Decided on 26th June 1912 
Court-fee. Act (1870), S. 7 (4) Cel-Wort¬ 
s' 1 ?* suit Defendant claiming prior charge— 

j eC , r * e ?r Def « nd V* appealing praying 
for d.ciarauon that he had prior charge 
and that property should be .ubject to that 
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charge—Defendant must pay ad valorem 
court-fee on amount of charge. 

In ii suit on loot of a mortgage one of the de¬ 
fendants claimed that sh ; had a prior charge on 
the property sought to be sold. The defendant's 
contention was overruled and the suit was de¬ 
creed. Defendant appeal dpra\ing fora decla¬ 
ration that she had a prior charge ever the pro¬ 
perty and that it c^uld only be sold subject to 
that charge. 

11 fid: that the defendant's prayer was for a 
declaration with consequential relief and that 
she must therefore pay ad valorem court-feo on 
the amount of the charge claimed by her. 

[P 81 C 2] 

A. Tiaoof —for Appellant. 

Office Report.—Tho suit out of 
which this appeal lias arisen was broucht 
by the plaintiff for recovery of Rs. 2.000 
on account of principal and interest on 
foot ot a mortgage, dated 4th May 1S9-J, 
by enforcement cf hypothecation lieu. 
Mb. Moti Begam, one of tho defendants, 
defended the 9uifc on the allegation that 
the property sought to he sold was con¬ 
veyed to her as security for her 'lower, 
doht under a prior bond executed by her 
deceased husband, Sayel Hasan, on 9th 
February 1892, which bond was subse¬ 
quently renewel by the heirs of her de¬ 
ceased husband on oth August 1910. The 
said defendant contended that the pro¬ 
perty could nob be soli until payment of 
the money duo to her on account of her 
dower-debt secured by tho deed of mort¬ 
gage which she put up as a shield. The 
suit was valued at Rs. 2.500, and a 
court-fee of Rs. 150 was paid thereon. 
At the trial of tho suit tho Court hold 
that the plaintiff’s mortgage \va3 prior 
and decreed the plaintiff’s suit. A decree 
was accordingly passed for sale of the 
mortgaged property under O. 34, R. 4. 
Mt. Moti Begam appealed to tho lower 
appellate Court, setting up inter alia a 
plea of priority and genuineness of the 
mortgage held by her. The lower appel¬ 
late Court modified tho decree of tho 
Court of first instance by extending tho 
time for payment of the decretal amount, 
and in other respects the appeal was 
dismissed. 

The appeal was valued at Rs, 2.500, and 
a court-leo of Rs. 150 was paid thereon. 
Tho proper valuation of the appeal was 
Rs. 2,519 inclusive cf interest from date 
of suit to date fixed for payment of tho 
decretal amount awarded in tho decree 
appealed from, and a court-fee of Rupees 
155 was payable upon that valuation. 
Rs. 150 having been paid, there is there¬ 
fore a deficiency of Rs. 5 to be male good 
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by the defendant appellant for the lower 
appellate Court. Mt. Moti Begaro has 
preferred this second appeal and the re- 
lief sought by the appeal is that the 
llon’ble Court will be pleased to allow 
the appeal and declare that the appellant 
has a prior charge for the amount of her 
dowor-debt and the property can be 
sold only subject to her charge. The ap¬ 
peal is value 1 at Rs. ,2,500, and a fixed 
fee of Rs. 10 has been paid, apparently 
on the ground that a mere declaration is 
sought by this appeal I think a court- 
fee of Us. 10 paid in this Court is quite 
inadequate. The defendaofc. appel 1 ant seeks 
by this appeal to go behind the decrees 
of the Court below, decreeing the plain- 
titl’s claim for sale of tho moifcgaged pro¬ 
perty and declining to accept the plea set 
up by tho defen hint in t he Court below 
and repeited in this Court in a some.vhat 
different form. The suit was a suit for 
sale on a mortgage on tho basis cf which 
the Courts below have passed a decree in 
plaintiff’s favour. The defendant come9 
to this lion b!o Court in second appeal, 
and by making a prayer in the form of a 
declaration wants to get rid of those de¬ 
crees. Assuming that tli9 dofendant-ap- 
pellant does not state in distinct words 
that the decrees below should he set 
aside, one should see what will bo tho 
consequence, if tho declaration prayed 
for, be granted. Leaving out the ques¬ 
tion that the appellant is avoiding the 
decree passed against her, it is evident 
that the property will he subjected to a 
double charge created by tho mortgages 
held by the parties and out of salo pro¬ 
ceeds the plaintiff may nob get anything 
after meeting the prior charge of the 
defendant. 

I am quite certain that the appellant 
i9 seeking for a declaration with a conse¬ 
quential relief, and, as such, she must 
pay ad valorem court fee of Rs. 175, on 
the amount of her mortgage, i. o., Rupees 
3,000. Rs. 10 having boon paid, there is 
therefore a deficiency of Rs. 165 duo from 
defendant-appellant for this Court. Total 
deficiency due from defendant appellant 
for this Court and lower appellate Court 
is Rs. 170. 

The following objections to tho report 
of tho-tamp Reporter wero raise 1 by 
counsel for tho appellant: 1. The object 
of the appeal is not to get rid of tho de¬ 
crees of the Courts below nor does the 
appollaut seek: 
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44 by this appeal to go behind the decrees of tho 
Courts below decreeiog tho plaintiff’s claim for 
sale of tho mortgaged property/' 
as remarko t by the Stamp Reporter. 2 
The appellant is desirous that the decree 
for tho sale of tho property may bo al¬ 
lowed to remain intact hub it may bo 
declared that her dower-debt is a prior 
charge. Almost a similar question arose 
in a case of 1tup Cliand v. Fateh Chand 
(1) and it was decided that a Court fee 
of Rs. 10 on the memorandum of appeal 
was sufficient. 3. Having regard to the 
above circumstances tho Court-fee of 
R 3 . 10 paid by the appellant on the 
memorandum of appeal is sufficient. 1. 


The Court-fee in the Court below was 
paid on the amount of the mortgage 
money under S. 7, Court Fees Act and 
was sufficient and the Stamp Reporter is 
not justified in demanding any Court fee 
on the amount of interest on the memo¬ 
randum of appeal either in this Ilon'ble 
Court or in the Court below. 

Reply of Stamp Reporter .—In sub¬ 
mitting the papers to you under S. 5, 
Court Fees Act, I beg to add that the 
ruling relied upon by tho learned Coun¬ 
sel has no application at all to this case, 
and that according to the long standing 
practice of this Court ad valorem Court 
fee is always charged on pendente lite 
interest. I cite two case3, viz, Nepal 
Rai v Debi Prasad (2) and Baji Lal v. 
Qobardlian Singh (3). These are con¬ 
verse cases. In those cases the appol. 
Iants sought to get rid of the liability 
imposed by the decrees appealed against, 
while in the present case tho appellant 
is seeking to impose a furthor liability 
on the property in suit. In the second 
ground of appeal the appellant distinctly 
assails the concurrent findings of the 
Courts below that the right of the appel¬ 
lant under the deed wa9 barred by time 
and extinguished for all purposes under 
the law. Tho relief sought by tho appeal 
may bo read thus:—It may be declared 
that the appellant ha9 a prior charge for 
the amount of her dower-debt and that 
the property can be sold only subject to 
her charge by reversing tho concurrent 
findings of the Courts below, in so far as 
they affect her deed, on the ground set 
forth in the memorandum of appeal 
I most respectfully submit that a 'very 
flUbstaptialooDgequenbiaj relief is involved 

33 AU 705=11 I 0 977: 

2. (1905) 27 All 447. 

3. (1909) 81 All 2G5=1 I 0 1000. 
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in the case and under S. 7, Cl. (4) (c), 
read with Cl. 1, Court Fees Act, tho ap¬ 
pellant must pay ad valorem Court-fee 
on the amount of her own deed amount¬ 
ing to R>. 3,000. If the appeal prevails 
and the Hou'ble Court holds that tho 
appellant has a prior charge and directs 
the property to he fold subject to her 
prior charge, the appellant may apply for 
sale of tho property under O. 34, R. 12, and 
the Court acting under O. 34, R. 13, may 
first satisfy the prior charge out of the 
sale-proceeds and then give the balance 
to the plaintiff-respondent. If tho law 
allows such a procedure, the appellant 
will get her mortgage money on payment 
of Rs. 10 without bringing a fresh suit. 
In any case I most humbly submit that 
it is manifestly a case iu which the ap¬ 
pellant is not only trying to get rid of the 
liability imposed upon her by the decree 
but to impose a further liability on tho 
property, aud as such the appellant mu 3 t 
pay ad valorem Court-feo on tho further 
charge thus imposed. 

Note by the Taxing Officer — I have 
heard the learned Counsel and am nob 
conviucd by his arguments. In the ap¬ 
peal to the District Judgo, Saharanpur, 
full Court-fee was paid. In this appeal 
the whole of tho decree is attacked by 
the second ground. I agree with the 
Stamp Reporter that the full Court-fee 
should be paid on this appeal, but Mr. 
A. Raoof maintaius that ho soeks merely 
a declaration and that the case is one of 
general importance in view of the Full 
Bench ruling, Ram Shanker Lal v. Ganesh 
Parsad (4). At his request I submit the 
question for the docision of tho Hon’blo 
Taxing Judge. The Stamp Reporter should 
quote the rulings on which ho relies. 

Judgment. The amendment has been 
made. Court, fee must be paid on the 
atnouut of tho prior charge. I allow two 
days to make good the deficiency. 

_ V.R./a.ic._ Order accordinalu. 

4. (1907) 29 All 395 (FB)~ - 
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Banerji AND AltDUL Raoof, JJ. 
Gobardhan Defendant— Appellant. 


Matma Lal Plaintiff Respondent, 
becond Appeal No. 1600 of 1916 Da 
eided on^Oth ApriU918, from the decree 
of Dist. Judge, Agra. 

Civil P. C. (1908).0.34, R l-P er .o n claim- 
mg paramount title i, not a nece..ary party- 
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Question of paramount title cannot be de¬ 
cided.— Subsequent suit for declaration of 


paramount title to mortgage property by 
subsequent mortgagee is not barred by res- 
judicata—Civil P. C. S 11. 

In a suit brought by a mortgagee to enforce his 
mortgage a person claiming a title paramount to 
tho mortgagor and the mortgagee is not a neces¬ 
sary party aDd the question of the paramount 
title cannot be litigated in such a suit. [P 83 C 2] 

S. mortgaged 4 bis was of land to M. and sub¬ 
sequently mortcaged one biswa cut of the four 
to L. il. brought a suit on his mortgage in 
which ho impleaded L. as a defendant. Tho 
latter did not appear, but S. objected that three 
biswas out of the four biswa9 mortgaged by him 
belonged to L, and that ho had no right there¬ 
fore to mortgage those three biswas to M. Tho 
Court held that 5. was estopped from pleading 
that the whole four biswas did noi belong to him 
and passed a decree for sale of the whole land. 
L. then brought a suit for a declaration of his 
title to the three biswas of land and that tho 
mortgagee bad no right to sell those three biswas: 

Held: that L. was not precluded from jetting 
up bis title to the three biswas inasmuch A9 he 
had not been impleaded in the mortgigesuit as 
a person claiming paramount title but only as a 
subsequent mortgagee of one biswa of land and 
that his title to the other three biswas was neither 
sot up by him nor could it bo decided in that 
suit. CP 81 C 1] 

A. H. C. Hamilton and Shea Dihal 
Sinha —for Appellant. 

Narayan Prasad Asthana —for Res¬ 
pondent. 

Judgment. —This appeal arises out of 
a suit brought under the following cir¬ 
cumstances. Sohan Lai and Shi am Lai, 
defendants execute 1 two mortgages in 
favour of Misri Lai and Murli on 20th 
October 190G and 8th April 1908 res¬ 
pectively. In both mortgages tho same 
property namely 4j biswas of Mauza 
Behta Mahal Munna Lil was mort¬ 
gaged, Subsequently to these mortgages, 
the mortgagors mortgaged a one-biswa 
share out of the aforesaid 4 J biswas in 
f ivour of Munna Lai. The mortgagees 
brought two separate suits on the basis of 
tho two mortgages but impleaded as de¬ 
fendants to each suit not only tho mort¬ 
gagors but Munna Lai also. Munna Lai 
was made a party to each of thesesuits as 
subsequent mortgagee of a one biswa share. 
Tho first suit was decree on 25th January 
1913 and the second on 26th March 1914. 
In the first suit Munna Lai did not appear 
but tho mortgagors raised tho plea that 
they were tho owners of a one biswa 
share only and wero not competent to 
mortgage the remaining 3? biswas which 
they alleged belonged to Munna Lai. Tho 
Court framed an issue a3 to the extent of 
tho mortgagor's rights and the validity of 
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the mortgage as regard 3? biswas and de¬ 
cide 1 that the mortgagors were estopped 
from asserting that the whole of the pro- 
perty which they professed to mortgage, 
did not belong to them. In tho course of 
the judgment the Court made some re¬ 
marks as to Munna Lai’s rights and in 
the end made a decree for the sale of the 
whole of the mortgaged property namely 
the 4 v biswas share in Mauza Behta. In 
the second suit brought upon tho second 
mortgage, Munna Lai did appear and he 
put forward the contention that the 
3 i biswas belonged to him and that the 
mortgagors had no right to mortgage that 
share. 

Tho Court held that as Munna Lai 
set up a paramount title as regards the 
3* biswas share, tho question of his title 
could not he tried in tho suit, and refused 
to try it. but it made a decree for tho sale 
of the 4*J biswas. In that suit tho Court 
distinctly said that Munna Lai’s remely 
wa3 to bring a suitof his own to try tho 
question of his title. The present suit 
w&3 thereupon instituted by Munna Lai 
and he asked for a declaration that tho 
mortgagors were tho owners of only a 
one-biswa share and that the mortgagees 
had no right to put to auction sale in exe¬ 
cution of tho two decrees obtained by 
them, any portion of tho remaining 3 3 bis¬ 
was share which he alleged belonged ex¬ 
clusively to him and not to tho mort¬ 
gagors: Botli tho Court of first instance 
and the lower appellate Court found that 
tho 3 4 biswas claimed by the plaintiff 
belonged to the plaintiff and that tho 
mortgagors Sohan Lai and Shiam Lai 
wore owners of odo biswa only. It was 
contended in tho Courts below that the 
previous decrees obtaiued by the mort¬ 
gagees operated as res judicata and the 
question of tho plaintiffs allegod title 
could not ho re opened and litigated in a 
separate 6uit brought by tho plaintiff. 
This plea was overruled by tho Courts 
below. It has been repeated in tho appeal 
before us. Mr. Hamilton who appears 
for the appellant3 has conceded that as in 
tho second suit brought on the basis of 
tho second mortgage decided by tho Sub¬ 
ordinate Judge on 26th'March 1914 the 
Court distinctly refused to try tho ’issue 
as to tho title of Muuna Lai in respect of 
3? biswas, the decision in that case can¬ 
not bo hold to ba re9 judicata; but he 
contends that the decision in tho earlier 
suit has the effect of res judicata. As we 
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have said above, both the Courts below 
have found that the property claimed by 
the plaintiff MunnaLal belongs to him. 

We have therefore to consider whether 
Munna Lal is precluded by any provisions 
of law from putting forward the title 
which has been found to exist in him and 
in respect of which ve are bound to accept 
the finding of the Court below. In order 
to determine whether the question of 
Munna Lai’s title is res judicata, we have 
to see whether in the previous suit this 
question was directly and substantially in 
issue We must take it as settled law 
that in a suit brought by a mortgagee to 
|ouforce his mortgage a person claiming a 
title paramount to the mortgagor and the 
mortgagee is not a necessary party and the 
question of the paramount title cannot he 
litigated in such a suit. We may refer to 
the decision of this Court in Joti Prasad 
v. Aziz Khan (l). That case followed a 
ruliDgcf the Calcutta HighCourt m Jcggcs- 
war Dutt v. Dhuban Mohan Mitra (2). 
It is true that in the present instance 
Manna Lal was made a party to the suit 
brought by the mortgagees on the basis of 
first mortgage, but ho was made a party 
not as a person claiming a paramount 
title but ns subsequent mortgagee of a 
one biswa share and thus representing the 
mortgagors as regards that share. As 
such representative, hecouhlnot raise the 
question of his paramount title. That ap¬ 
parently was the reason why he did not 
appear in the suit. He fillcd'two capaci- 
ties in that litigation; viz., first, that of 
a subsequent mortgagee and as snob re. 
presenting the mortgagor as regards a part 
of the mortgaged property; and Bccondly 
as a person setting up a paramount title in 
respect of 33/4 tb biswas. Thoo.usostion o' 
h.s paramount title could not bo litigated 
in that suit. Therefore no issuo could be 
framed in regard to that question and no 
such issue could bo determined as an issuo 
wh.ch arose directly and substantially, as 
between him and the mortgagee. The 
mortgagors, it is true, asserted thatMnn- 
na La owned a 3 3/4th biswa share and 
fch ® mortgagor, were not com- 

extent t°f Tl ^ th ? fc share and to the 
vaUd iVw! T' the mortgage was iu- 
™ Ib 13 * n reference to this plea that 
on issue was framed as to the right of the 
mortgagors to mortgage the whole of the 

(2) [130C] S3 Cal. 425. 


the mortgagors who had made the mort¬ 
gage, were estopped from questioning the 
validity of the mortgage and asserting 
that they were not tho owners of the pro¬ 
perty which they mortgaged on the re¬ 
presentation that they wero the owners 
thereof. In the course of tho judgment, 
the learned Subordinate Judge made some 
observation in respect to Munna Lal bub 
these observations we; e nothing more than 
obiter dicta and could not as between the 
mortgagees and Munna Lal be treated as 
a decision on tho question of the para¬ 
mount title of Munna Lal. In this view, 
it cannot ho said that the question of 
Munna Lai’s title has become res judicata 
by reason of the decision in the previous 
suit. It may he, as observed iu Jaggaes- 
war Dutt v. Bhuban Mohan Mitral 2), 
that if Munna Lal had allowed the ques¬ 
tion of his paramount title to be deter¬ 
mined in the suit, he might not be per¬ 
mitted in appeal to contend that the de¬ 
cree of the Court below was vitiated by 
reason of tho determination of that ques¬ 
tion,but that was not the case here. In tho 
present suit Munna Lal did not appear 
and ho did not put into issuo the ques¬ 
tion of his title in respect of the tho 
3 3/4th biswa share. That question, there¬ 
fore remained au open question as bet¬ 
ween him and tho mortgagee and he is 
entitled in a subsequent suit to raise the 
same question. 

It is true that the decree in tho pre¬ 
vious suit was a decree for the sale of tho 
whole of tho 4 3/4th biswas, but that is 
tho only decree which could bo made in 
tho previous suit nod so far as tho 3 3 / 4 . 
biswa share is concerned, Munna Lal 
must be treated as if ho was not a par tv 
to tho previous suit. The principle of 
the decision of tho Calcutta High Court 
in Gtrija Kanto C.hakrahatty v . Mohim 
Chandra Acharjya (a) is applicable to 
tho present case. There in a suit by a 
mortgagee the legal representative of ono 
of the mortgagors who had died, was 
madoapartyas representing tho mort- 
gagor. A decree was obtained against 
him and the property was sold. The 
anotion. purchaser having boon resisted in 
obtaining possession of a portion of the 
property sold, brought a suit for posses- 
eion. In that suit the representative of 
tho mortgagor who had been a party to 

SLTT Sat “ p *" Independent 

titla_to_th e property claimed It wnB 
(3) [191G] 36 I. 0. 294."-— 
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hoKl that he was not precluded from 
raising the question of his title by reason 
of the previous decree pass? 1 against him. 

In this case Munna Lai was a party to 
the suit as representing the mortgagor in 
respect of a onobiswa share. lie could 
not bo made a party as claiming para, 
mount title to the remaining 3 3/4 biswas. 
The fact of a decree having been passed 
against him as representative of the mort¬ 
gagors, could not upon the principle of 
the ruling to which we have referred and 
on general principles, precludes him from 
bringing a suit of his own to try the 
question of his title, and the Court from 
granting a decree to him in respect of the 
titlo which it has found to exist. In this 
view we are of opinion that the appeal 
must fail. We accordingly dismiss it 
with costs. 

V.B./R.IC Appeal dismissed . 
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Richards ,C. J. and Banerji. J. 

Deo Narain Singh and others —Defen¬ 
dants—Appellants. 

v. 

Sitla Balcsh Singh and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 429 of 1915, D/- 
25th May 1910, from a decree of Dist. 
Judge, Benares. 

Agra Tenancy Act (1901), Ss. 95 and 
177 (F) — Plaintiff being directed by civil 
Court under S. 202 to bring suit in revenue 
Court —Plaintiff filing suit under S. 95 —De¬ 
fendant objecting as to jurisdiction but ob¬ 
jection overruled—Appeal does not lie to 
District Judge. 

A defendant in a rovonuo suit cannot bo al¬ 
lowed by formally raising an untenable plea of 
jurisdiction to tal:o the casj from the Rovenuo 
Court to the civil Court. 

Plaintiff wig directed by a civil Court, under 
S. 202 to briag a suit in the Rovenuo Court for 
determination of the nature of his tenancy. Ho 
thereupon brought a suit under S. 95 of tho Act 
which was heard by an Assistant Collector. Tho 
defendant objected that the Revenue Court had 
no jurisdiction to hear tho suit, but tho objection 
was overruled: 

Held : that tho suit being ono under S. 95, 
Agra Tenancy Act and having been brought in 
compliance with an ordor of the civil Court could 
be heard only by a Revenue Court, and that no 
<juo3t:on of jurisdiction bad therefore, baeu de¬ 
cided by the Revenue Court so that an appeal 
aguinst the decision of tho Revenue Court did not 
lio to the District Judge under S. 177, Cl. (f) 

[P 81 C 2] 

Ilaribans Sakai — for Appellants. 

A. P . Duke —for Respondents. 

Judgment. —This appeal arises under 
he following circumstances. The pre- 
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sent defendants brought a suit in the 
civil Court for possession against tho 
plaintiffs as trespassers. The latter 
pleaded that they held tho land as tenants 
to tho plaintiffs. Tho civil .Court there¬ 
upon made an order directing tho defen¬ 
dants in that suit to institute within 
three months a suit in tho Rovenuo Court 
for determination of the question. This 
order was made under the provisions of 
S. 202, Tenancy Act. Thissuit was there¬ 
upon instituted asking for a declaration 
of the nature of the tenancy under S. 95, 
Tenancy Act. An objection was taken as 
to his jurisdiction to hear the suit, which 
ho at once overruled. He then dealt with 
the suit and made a decree. An appeal 
was preferred to the District Judge and 
cross objections filed by tho other side. 
The learned District Judge entertained 
tho appeal on tho ground that a question 
of jurisdiction had keen decided. He 
then dealt with the caso on the morits. 
An appeal has been preferred by the de¬ 
fendants and the plaintiffs have filed 
cro3s objections. Iu our opinion no ques¬ 
tion of jurisuiction was in reality decided 
by the Assistant Collector. In the first 
place the suit was brought incompliance 
with the order of tho civil Court that a 
suit should he instituted in tho Rovenuo 
Court. In tho next place the suit was 
under S. 95, Tenancy Act, which Act ex¬ 
pressly provides that suits under S. 95, 
must ho brought in the Revenue Court 
and no other. It was therefore absolutely 
absurd to contend that the RovenueCourt 
had no jurisdiction to 'hear the present 
suit. It would he reducing matters to an 
absolute absurdity to hold that tho de¬ 
fendants in a revenue suit could by for¬ 
mally raising an absolutely untenable plea 
of jurisdiction take every caso from the 
Revenue Court to the civil Court. Wo 
accordingly allow tho appeal to this ex¬ 
tent that wo set aside the decree of the 
learned District Judge and remand tho 
case to him with directions to return the 
memorandum of appeal and the cross-ob¬ 
jections for presentation to the proper 
Court, Costs here and heretofore will bo 
costs in the cause. 

V.B./R.K. Case remanded. 



1918 


Baku Ram v. Emperor 


Allahabad S3 


A. I. R. 1918 Allahabad 85 (1) 

Baneiui, J. 

Mariohar —Applicant. 


v. 

Empero *—Opposite Party.. 

Criminal Revn. No. 222o i 1918, Decided 
on 23rd May 1918, from order of Sess. 
Judge, Jhnnsi. 

Penal Code (I860), S. 182—Applicability— 
Petition to District Magistrate to unlock 
house — Police reporting that allegations were 
false—S. 182 does not apply and prosecution 
under that section cannot be sanctioned. 

Section 162, Cl. (a), applies to a case in which 
it is intended that.a public servant should do or 
omit to do something which he ought to do or 
omit to do if he knew the true facts, that is which 
he would be legally justified in doing or omitting 
to do if ho kuow the true facts. Asking a Magis 
trate to do an illegal act even if true facts wer. 
stated to him, would not come within the pur¬ 
view of the Eoction. Accused petitioned tho District 
Magistrate prayiug that as certain tenants occu¬ 
pying his houses had absconded leaving tbo 
houses locked up, the houses might bo unlocked 
to enable him to execute tho necessary repairs 
His application was sent for compliance and re¬ 
port to tho polico, who reported that the allega¬ 
tions contained in tho petition were untrue, upon 
which tho District Magistrate sanctioned his 
prosecution under S. 182: 

Held: that tho section was inapplicable to the 
circumstances of tho present case. IP 85 0 2] 
Satya Chandra Mukerji — for Appli- 
cant. 


li. Malcomson —for tho Crown. 

Judgment.—Tho applicant, Manohar 
has been convicted under S. 182, I. P. C., 
UDdor tho following circumstances. He 
submitted a petition to the District Ma¬ 
gistrate in which bo stated that ceratin 
tenants occupying his houses had abscond¬ 
ed, leaving the houses locked up, and he 
prayed that the houses might be unlooked 
and opened to enable him to execute re¬ 
pairs, as otherwise the houses would fall 
down when tho rains began. Tho applica¬ 
tion was sent to the police for compliance 
and roport. The Sub-Inspector reported 
that the allegations in the petition were 
untrue. Thereupon the District Magis¬ 
trate sanctioned the prosecution of the 
accused under S. 182, I. P. C., and he 
was tried and convicted. The question is 
whether the conviction is legal. Coder 
*>. l«2 a person who gives to a publio ser¬ 
vant any information which he knows or 
believes to be false, intending thereby to 
cause or knowing it to be likely that he 
will thereby cause, such public servant 
to do any of the things mentioned in 

ni iiw 0r G1 \^’ of fche motion, would be 
liable to punishment. In this case it is 


not alleged that Cl. (I>) is applicable. The 
question is whether Cl. (a) applies. Un¬ 
der that clause the false information must 
have beeu given with the inteufcion or the 
knowledge that tho public servant would 
door omit anything which bo ought nob 
to door omit if the true facts were known 
to him. In the present case if the true 
state of fact3 were known to the District 
Magistrate, he would not be legally com¬ 
petent to issue the order which he issued 
or which was asked for. It is equally 
clear that he would not be competent to 
make the order if the information given 
to him was untrue. It seems to me that 
Cl. (a), S. 182 applies to a case in which 
it is intended that a public servant should 
do or omit to do something which he 
ought to do or omit to do if ho knew the 
true facts, that is, which he would be 
legally justified in doing or omitting to 
do if he knew the true facts. Asking a 
Magistrate to do an act which would be 
an illegal act even if true facts were sta- 
ted to him would not, it seems to me, 
come within the purview of the section. 
The information must be information re¬ 
garding a fact which would induce the 
Magistrate to do something which ho 
would be legally competent to do if he 
had been cognizant of the true facts. A 9 I 
have already stated, if tho true facts wore 
before the Magistrate he could nob havo 
issued the order which ho issued to the 
police. By reason of the true fact9 not 
being statod he issued au order which he 
could in no case have issued. Therefore 
it seems to mo that tho present case is 
not a case to which fche section applies. 
I allow tho application set aside the con¬ 
viction and sentence, and direct that tho 
fine imposed on tho applicant if paid be 
refunded. 

V.B./r.k. Application allcivcd. 
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Banerji, J, 

Babu Ram —Applicant. 


V . 

Emperor —Opposite Party. 

Criminal Revn. No. 223 of 1918 De 
cided on 31at May 1918, from order of 
Sess Judge. Farrukhahad. 
i U.P. Municip.litie. Act (2 of 1916) S 155 

rP c . t . ro ' <,U *J'- Per «°n introducing' good, 
into hmit. of Municipality e. g. broker i. 
liable to pay, 

Tho poreon liable to punishment under S. 165 
is the person who introduces tho goods into tho 
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limits of the Municipality without payment of 
octroi duty. 

acre the broker of a consign** took delivery 
of certain goods without pawug octroi duty in 
respect thereof: 

He! *• that he was guiltv of an offence under 
S - \ 55 - ' IP So C 1] 

Salya Chandra Makerji —for Appli¬ 
cant. 

li. Malcomson—tor the Crown. 

Judgment.—The applicant Babu Ram 
has been convicted under S. 155, Muni¬ 
cipalities Act, No. 2 of 1916, cn a charge 
of having introduced into the limits of 
the Municipality certain bags of sugar 
without payment of octroi duty. It has 
been fully proved by the evidence, which 
the Court below has believed, that the 
applicant, who is a broker, took delivery 
of sixty bags of sugar and did not pay 
the octroi duty payable for the goods. 

It is said that as he was merely a broker 
and the agent of the consignee, the con¬ 
signee shouId have been punished. This 
contention is, in my opinion, not tenable. 
The person liable to punishment is the 
person who introduces the goods into 
the limits of the Municipality without 
payment of octroi duty. It was the ac¬ 
cused who did this, and therefore he has 
been rightly convicted. I do not consider 
the fine inflicted on him to be unduly 
excessive having regard -to the circums¬ 
tances of the case. The application is 
dismissed. 

V.B./R.K. Application dismissed . 
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lands is part of a transaction of sale or of mort- 
then the agreement to surrender will be 
void aniunocforceable.no matter what ingenious 
devices may Le employed to give colour to it. If 
the C^urt is satisfied that there was first of all 
a transfer by way of sale or morigipe and that 
the transferee, having obtained the status of an 
es-prepnetary tenant, with full knowledge of 
taat fact and of the rights preserved to him by 
the statute, deliberately chooses, as a separate 
transaction, to relinquish his cx-proprictarV ten¬ 
ancy into the hands of new proprietor, or of the 
mortgagee in possesion, then the law cannot go 
further in the way of protecting a reckless and 
imprudent man against'consequences of hi3 own 
acts. [P 37 Cl, 2) 

A zamir.dar executed a usufructuary mort¬ 
gage of a part of his sir lands Tor Rs. 8,000 and 
covenanted to put the mortgagee in actual culti¬ 
vating possession of the land and not to assert 
his rights as an ex-proprietary tenant. By a 
deed of relinquishment executed on the same date 
the mortgagor purported to surrender or to re¬ 
linquish in fovour of the mortgagee, in return 
for a consideration of R 3 . 1,000. his rights as an 
exprcprielary tenant in the mortgaged lands. It 
was found that the mortgagee held a decree for 
Rs. 9,000 against the mortgagor, which was 
satisfied by the execution of the mortgage deed 
and the dee 1 of relinquishment. 

He!!. that the transactions in the two deed9 
were in substance one transaction, and that tho 
deed of relinquishment and the covenant to put 
the mortgagee in actual possession of the mort¬ 
gaged land, being devices to evade the provisions 
of S. lOj.vero void and unenforceable. [P 88 C 1, 2] 

Panna Lai —for Appellants. 

M. L. Agarwala and G. L. Agarwala 
—for Respondents. 

Piggott, J. —The suit out of which 
this first appeal arises is based upon the 
following state of facts: Mir Dad Khan 
and others were the owners of proprietary 
rights in a certain Mahal. Appurtenant 
to those proprietary rights was a consi¬ 
derable area of land of which these za- 


dants—Appellants. 

v. 

Ramzan Khan and others —Plaintiffs— 
Respondents. 

First Appeal No. 149 of 1916, Decided 
on 9th March 1918, from decree cf Addl. 
Sub.Judge, Aligarh, D/- 26th January 
1916. 

Agro Tenancy Act (1901), Ss. 10, 20 and 
21 — Object of S. 10 is to secure and pre¬ 
serve right of occupancy to ex-proprietor— 
Mortgage of sir land—Covenant to put mort¬ 
gagee in possession— Simultaneous deed of 
relinquishment of rights of ex-proprietary 
tenancy—Transactions in two deeds ore in 
substance one and are void. 

The object of S. 10 is that a right of occupancy 
should bo secured and preserved to a proprietor 
who becomes by a transfer the ex*proprietor, 
whether he wishes it to bo s-;cured and preserved 
to him or not, and notwithstanding any agree¬ 
ment to the contrary betweeu himself and tho 
transferee. If a covenant to relinquish the sir 


inindars wore in possession either p .9 sir 
or khudkasht. With reference to tho 
khudkasht land it is sufficient to say that 
it was land which had been held by the 
proprietors in their own cultivation for 
the full statutory period and which had 
therefore acquired the essential character 
of sir land, so far as S. 10, Local Ten¬ 
ancy Act, 2 of 1901 i3 concerned. For 
purposes of brevity therefore it will be 
convenient hereafter to speak of these 
lands as tho sir lands of Mir Dad Khan 
and othejs. Now these proprietors were 
indebted, and tho evidence on the record 
shews that thero was a decree out against 
them for a sum of Rs. 9,000 held by Tha- 
kur Das and others. The proprietors 
endeavoured to come to terms with these 
creditors and I do not think that there 
can bo any doubt as to the nature of the 
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arrangement effected. The creditors 
were willing to accept a usufructuary 
mortgage for Rs. 9,000 that is to say, 
for a sum sufficient to pay off their decree 
provided that the land mortgaged, being 
30 bighas of the sir land of the debtors, 
should pass into their actual cultivating 
possession. In endeavouring to effect 
such a transaction the parties ccucorned 
had to get round the difficulties placed in 
their way by statute, that is to say, by 
the Local Tenancy Act, and particularly 
by Ss. 10 and *20 of that Act. It so hap¬ 
pens that the law on this point has been 
recently settled by the highest possiblo 
authority in the case in Moti Chand v. 
Ik ram Ullah Khan (1). So far as I am 
concerned I think I am entitled to say 
that there is nothing in the propositions 
of law there laid down other than I have 
been consistently asserting for some 
years past, or other than were given 
effect to by Tudball, J. and myself in 
the case of Dipan Rai v. Ram Khelawan 
Rai (2). 

Their Lordships of the Privy Council, 
in deciding the case before them, b\r no 
means overlooked the provisions of S. 83, 
Tenancy Act, according to which a tenant 
may at the end of any agricultural year 
surrender his bolding to his proprietor. 
What they point out is that this right 
of surrender cannot be permitted to be 
used in such a manner as to defeat the 
iprovisions of the law by which ex-pro- 
Iprietary tenancies are created. They 
poiDt out that the policy of Act 2, 190*1 
is to secure and preserve to a proprietor, 
whose proprietary rights in a Mahal, or 
in any portion of it, are transferred, 
otherwise than by gift or exchange bet¬ 
ween cosharers in the Mahal, a right of 
occupancy in bis sir lands. Such right of 
occupancy is secured and preserved to the 
proprietor, who becomes by a transfer 
the ex-proprietary tenant whether he 
wishes the right to be secured and pre¬ 
served to him or not, and notwithstand¬ 
ing any agreement to the contrary bet- 
ween him and the transferee. It is fur. 
ther pointed out that the Courts must 
not allow the policy of the act to be de¬ 
feated by any ingenious devices, arrange- 
ments or agreements between a vendor 
and a vendee for the relinquishment by 
the v e ndor of his sir land . They go on 

^p 1 ^ 1 ) 916 P 0 69=39 All 173=39~I 0 454 

2. (1910) 82 All 883=6 I 0 667. 


to point out, more particularly, that de¬ 
vices to compel such a surrender by the 
inclusion in the deed of transfer of pro¬ 
visions amounting to a penalty against 
the transferor, in the event ot his failing 
to relinquish the ex proprietary tenancy, 
must also he regarded as devices or ar¬ 
rangements for defeating the policy of 
the Act. Cases in which attempts have 
been made, more or less openly, to evade 
the provisions of the law on the subject 
of ex-proprietary tenancies do from time 
to time come before the Courts, and we 
have to notice more particularly the de¬ 
cision of a Bench of this Court in Lekhraj 
v. Par shad i (3), in which it would ap¬ 
pear that a transaction which one might 
at least suspect of having been of this 
nature was given effect to by the Court. 

According to their Lordships of the 
Privy Council I take the true test to be 
this : If a covenant to relinquish the sir 
lands is part of the transaction of sale or 
of mortgage then the agreement to sur 
render will bo void and unenforceable, 
no matter what ingenious devices may 
ho omployed to give colour to it. If the 
Court i9 satisfied that there was first of 
all a transfer by way of sale or mortgage 
and that the transferee, having obtained 
the status of an ex-propriotary tenant, 
with full knowledge of that fact and of 
the rights preserved to him by the 
Statute deliberately chooses, as a sepa¬ 
rate transaction, to relinquish his ex- 
proprietary tenancy into the hands of the 
.new proprietor, or of the mortgagee in 
possession, then tho law cannot go fur¬ 
ther in the way of protecting a reckless 
and imprudent man against the conse¬ 
quences of hia own acts. 

In the present oaso what we have to 
oou3ider is tho nature of tho agreement 
actually entered into between Thakur 
Das and his fellow creditors on the one 
hand and Mir Dad Khan and his fellow 
zamindars on tho other. Two documents 
were executed on ono and the same date, 
namely, 19th Juno 1913. By one of 
theso documents the proprietors cove¬ 
nanted to mortgage with possession 30 
bighas of land forming part of their sir 
lauds. They declared themselves to have 
put the mortgagees in actual possession 
of the land in question, surrendering all 
their rights in the sir and khudkasht. 
They further covenanted that, if the 
mort gag ees s hould fail to obtain nossea. 

3. (1909) 2 I 0 409. ' * 
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sion, or if the mortgagors should after all 
net give up the sir from their own cul¬ 
tivation, or should set up any claim to 
hold it as ex-proprietary tenants, then 
the mortgagees should be entitled to sue 
ior their mortgage money with heavy 
interest and to onfcrco the same by sale 
of the proprietary rights of the mort¬ 
gagors, not merely in the 30 bighas of 
land already referred to, but in a total 
area of 03 bighas odd belonging to the 
mortgagors. The consideration for this 
document was stated at a sum of Rupees 
8,000. A further attempt was made to 
safeguard the mortgagees in any event, 
against a possible refusal on the part of 
the mortgagors to carry out the contract 
in its entirety. The mortgagees did not 
content themselves with taking a usu- 
• mortgage pure and simple. 
They inserted a covenant that, in spite of 
their right to obtain possession of the 
30 bighas of land and to enjoy the usu¬ 
fruct in lien of interest, they should 
nevertheless he entitled at any time to 
sue for the principal of their mortgage 
debt and to bring to sale the proprietary 
rights of the mortgagors in the area of 
30 bighas, which were formally hypo¬ 
thecated as security for the debt. The 
other document of the same date was a 
deed of relinquishment, by which the 
mortgagors under the former deed pur¬ 
ported to surrender or to relinquish in 
favour of the mortgagees, in return for a 
consideration of Rs. 1 000, their rights as 
ex-proprietary tenants in the 30 bighas 
of sir land in question. 

\\ hatever doubt there may bo in parti¬ 
cular cases as to the precise nature of the 
transaction entered into, it seems to me 
that there is no room for doubt in the 
present case. The total sum of money 
which Mir Dad Khan and his fellow 
zamindars owed to ThakurDa3and others 
was R 3 . 9,000 and this was distributed 
between the two deeds, the mortgage 
deed and the dee] of relinquishment. 
Moreover, the mortgage-deed itself con¬ 
tained, not merely an express stipulation 
to put the mortgagees in actual cultivating 
possession of the sir lands, hut a penalty 
clause binding the mortgagors not to 
assert their rights as ex-proprietary 
tenants. The transaction therefore was 
one single transaction effected undercover 
of two deeds. It was a determined at¬ 
tempt to evade "by ingenious devices 
and arrangements,” as their Lordships of 


the Privy Council have put it, the pro , 
visions of Ss. 10 and 20 of Act No. 2 ol" 
1901. It- is quite immaterial that, ac- 
cording to the terms of the two docu¬ 
ments, the surrender purports to have 
been actually effected. In any such at¬ 
tempt to get round the provisions of the 
law the transferee is certain to insist 


upon a statement that he has actually been 
put in possession and that the surrender 
which he desires has actually been effected. 
I must note however that the mortgage- 
deed in question is not a usufructuary 
mortgage pure .and simple; to a cer¬ 
tain extent it i3 a combination of a simple 
and a usufructuary mortgage, and is 
therefore what the Courts in India com¬ 
monly speak of as an anomalous mort¬ 
gage. We are principally concerned in 
the present case with the effect of this 
document as a usufructuary mortgage. 
On the principles laid down by their 
Lordships of the Privy Council all the 
stipulations about the surrender of ex¬ 
proprietary rights and about the transfer 
to the mortgagees of actual cultivating 
possession over this area of 30 bighas are 
void and unenforceable. The penalty 
clause goes alone with the rest, being 
strictly analogous to the sort of device 
spoken of by their Lordships of the 
Privy Council at the close of the judg¬ 
ment already referred to, whereby the 
vendor covenants to make himself liable 
to a suit for breach of contract on his 
failing or refusing to carry out the sti¬ 
pulated relinquishment of his ex-pro- 
prietary rights. 

Such a stipulation would, iu the opi¬ 
nion of their Lordships, be void and 
unenforceable. I can see nothing in the 
stipulation in the deed in suit by which 
the mortgagors bound themselves, in the 
event of their setting up any claim to 
possession a9 cx-propriotary tenants, to 
submit to a decree for sale against their 
proprietary rights in an area of 63 bighas 
odd, to distinguish it from a stipu¬ 
lation that they should he liable to a 
suit for damages, or to any other kind of 
penalty, in the event of their failure to 
relinquish. In the view of the case which 
I take I am by no means disposed to 
differ from such decisions as that which 
wo have been referred to, viz.. Rajendra 
Prasad v. Itam Jatan Rai (4), where a 
mortgage affecting some property which 
was transferable, along with oth er pro- 
•j. (1017) 39^11. 539=39 I. O. 7t'5. 
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party which was by Iiw non-fcransferable 
was allowo.i to be enforce! against tlie 
former of the two properties. I do not 
say for a moment that the mortgage 
deed in suit, regarded as a usufructuary 
mortgage, was altogether void and of no 
effect. What it gave the mortgagees was 
the right affirmed by Tuuhall, J. and my¬ 
self in Dipan Rai v. Ram Khelawan 
Rai (2), namely, the right to proprietary 
possession in respect of this area of 30 
bighas and the right to have rent assessed 
thereon upon the mortgagors a9 ex-pro¬ 
prietary tenants and to receive and enjoy 
the said .‘rent in lieu of interest on their 
money. This was no doubt less than 
the mortgagees wanted and hoped to 
secure by the transaction, bub it was the 
legal effoot of the transaction actually 
entered into, in view of the provisions 
of S. 10, Tenancy Act by which the ex¬ 
propriotary tenure was preserved to the 
former proprietary, “whether he wished 
it or not, ” as the Privy Council have 
said. 

We have been asked however to con¬ 
sider further the anomalous nature of 
this mortgage and the legal effect of hy¬ 
pothecation of the proprietary rights in 
this area of 30 bighas as security for re¬ 
payment of the principal loan. For 
reasons which I shall have to state pre¬ 
sently I do not think that any decision 
on this point is necessary to the deter¬ 
mination of this appeal. My own opinion 
undoubtedly is that the original mort¬ 
gagees, Thakur Das and others, could 
have enforced this stipulation. They 
could have taken up the position that 
the contract of mortgage which they had 
entered into was a usufructuary mortgage 
combined with a simple mortgage ; that 
they had made a mistake in attempting 
to evade the Statute law by the terms 
of their usufructuary mortgage, and that 
they therefore claimed to fall back upon 
the document as a simple mortgage and 
to a9k for a decree on that basis. It 
may however he noted at the same time 
that this remedy would have been worth 
extremely little to the mortgagees. If 
the proprietary rights of Mir Dad Khan 
and hia follow zamiudars in this area ol 
30 bigha9 had been brought to sale on a 
decree enforcing the hypothecation of 
the same for re-payment of the loan of 
Ea. 8,000, the sale itself would at once 
have given rise in favour of the mort¬ 
gagors to this very ox-proprietary tenure 


which it was the object of the deed in 
suit to get round. The purchaser at 
auction, whether Thakur Das or auofcher, 
would have had to 1)8 content with the 
rent assessed by the Collector on this 
ex proprietary tenure as representing, 
to him the usufruct of the property 
purchased. This right the original mort¬ 
gagees could have enjoyed as mortgagee 
under the usufructuary part of the 
mortgago, and it would not have made 
much difference to them to have en¬ 
deavoured to work out the same result 
by enforcing the hypothecation lien, if 
that were limited (as it must be limited 
apart from the penalty clause) (o the 
proprietary rightsin the area of 30 bighas. 
The case uow before us it not between the 
mortgagors and the original mortgagees. 
The plaintiffs, who are the respondents 
to this appeal, were cosharers in the same- 
Mahal, and the transfer of the proprietary 
rights of Mir Dad Khan and others by 
way of usufructuary mortgage gave rise to 
a right of pre-emption on their part. This- 
right they claimed to enforce and they 
brought a suit accordingly. That suit was 
finally settled by a compromise and the 
compromise decree, which is dated 16th 
Juno 1914, gives these plaintiffs as pro- 
emptors the right of possession as mort¬ 
gagees over the property pre-empted that 
is to sav, over the 30 bighas of sir land in 
9uit. 

It gives them nothing more: even 
if what I have called the penalty clause 
of the original contract of mortgage 
were enforceable by the original mort¬ 
gagees, which I believe it was not, there 
is nothing in this decree to make it en¬ 
forceable by the pre emptors. Still le 99 - 
does this deoreo give the plaintiffs any 
right, under the mortgage-deed of 19th 
Juno 1913, to bring the property to sale 
under the hypothoation effected in the 
earlier part of the said deed. I doubt 
whether an alienation by way of simple 
mortgage would havo given rise to any 
right of pro-emption. The presumption 
is thatporsons possessing the right of pre¬ 
emption would havo had to wait until the 
proporty was brought to sale in enforce¬ 
ment of the hypothecation lien, and then 
to have asserted any rights of pre-emption 
which thoy might claim. Ilowover this 
may bo, the pre-emption dooreo actually 
passed does nob transfer to those plain¬ 
tiffs any rights as simple mortgagees in 
respect of the land in suit. 
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Id the suit as brought the plaintiffs claims 
the full benefit of fcho terms of the mort¬ 
gage of 19tn June, 1913. They say that 
they are entitled to actual possession over 
the area of 30 highas >n question or, fail¬ 
ing this, that they are entitled to recover 
the mortgage debt of Rs. 8.010 with in- 
terest at ‘2 per cent, per mensem under 
the penalty clause of the mortgage deel, 
by sale of the area of 63 highas odd 
referred to in that clause. The learned 
Subordinate Ju age who tried the case was 
not an officer with any revenue experi¬ 
ence. nor had he before him at the time 
of his decision the clear pronouncement 
of their Lordships of fcho Privy Council 
to which reference hasalroidy been made. 
It is, thereforeno imputation against him 
to say that, in the very brief judgment 
pronounced by him, lie lias not shown 
much appreciation of the difficulties of 
the case. He has definitely held that the 
plaintiffs were not entitled to possession 
as mortgagees over the land in suit; hut he 
has enforced in their favour the penalty 
clause in the original contract of mortgage 
which they were most certainly not en¬ 
titled to have the benefit of. The decree 
as passed is for recovery of the principal 
of Rs. 8,000, with arrears of interest and 
costs, by sale of the 63 bighas odd of 
land already referred to. From the opera¬ 
tion of this decree, however a certain 
share has been excluded, on tlie ground 
that one of the former proprietors was a 
minor and that his certificated guardian 
joined in this mortgage on his behalf 
without having duly obtained thesanction 
of the District Judge. Wo have a petition 
of cross-appeal before us challenging fcho 
decisiou of the trial Court on this point; 
but in view of the decision which we have 
arrived at on the main question it seom9 
unnecessary for us to go into it. If the 
appeal of the defendants succeeds the 
cross-objection must obviously fail. 

Now, as regards the appeal of the de¬ 
fendants I have already giveu abundant 
reasons why in my opinion the decree as 
passed cannot stand. In the very able and 
ingenious argument addressel to us by 
Mr. M. L. Agarwala on behalf of the res¬ 
pondents, although he very properly de¬ 
clined to give up any part of his clients 
case it is doing him no injustice tosay that 
ho could not make out much of a case for 
affirming the decree of the Court below as 
it stands. What ho really pressed upon us 
was the right of his clientstoono or other 


of two different reliefs He contended 
that in any event, his clients should he 
given t he benefit of what I havocalled the 
hypothecation clause in the mortgage-doe:] 
of 19th Tune, 1913, and the proprietary 
rights of the mortgagors in fchj 30 highas 
of land in question ho brought to sale, at 
beast in satisfaction of the principal of 
the mortgage debt. In reply to the sug¬ 
gestion that the right to enforce this 
hypothecation clause had not passed to 
his clients under the pre omption decree, 
Mr. Agarwalla contended with much 
keenness that no plea to this effect bad 
been taken in the written statement of 
any of the defendants It seems a fair 
rejoinder to this to say that neither was 
any claim to this effect set up in the 
plaint. The claim in the plaint was for 
cultivating possession over the land in 
suit, by ejectment of Mir Dad Khan and 
his fellow mortgagors, or in the alter¬ 
native for enforcement of the penalty 
clause by fcho passing of a decree fer sale 
in re-pect of fcho entire area of 63 bigha9 
odd. I feel quite satisfied that, what¬ 
ever might have been the rights of Tha- 
kur Dag and others in respect of the 
hypothecation of the area of 30 highas, 
those rights did not pass to the present 
plaintiffs under the pre-emption decree 
and that therefore this relief is not open 
to them. 

The other contention pressed upon us 
by Mr. Agarwalla has caused mo more 
difficulty. It is based not merely on the 
documentary evidence already referred 
to, but upon certain evidence as to tran¬ 
sactions which followed the execution of 
the mortgage deed in suit. Broadly 
speaking. Mr. Agarwalla's contention is 
this:—That the mortgagors, Mir Dad 
Khan and others, whatever may or may 
not have been their rights undorfcho deed 
in suit, did carry out their part of the 
contract by actually surrendering to fcho 
mortgagees, Thakur Das and others, the 
ox-proprietary tenancy which the Statute 
created in their favour. The argument 
is that the original mortgagees thus ob¬ 
tained actual cultivating po33esgion of 
fcho land in question and enjoyed the 
s.imo for the period of about a year; that 
by this possession the ox-proprietary 
tenure became finally extinguished and 
can no longer be set up against the plain¬ 
tiffs, pre-emptors, I almit the conten¬ 
tion to be a highly ingenious one and fcho 
question which it raises seams to me ol 
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90100 difficulty. In the first place how¬ 
ever I think that on the ovidenco on this 
record Mr. Agarwalla is asking too much 
of us in the way of findings of fact in his 
favour. The Patwari of the village was 
not put into tlie witness box nor any of 
the original mortgagees called. We know 
from the plaint that Mir Dad Khan and 
the other mortgagors were in actual cul¬ 
tivating possession of the 30 bighas of 
land when the suit was institute! on oth 
July 1915. and the plaint certainly do63 
nob explain how or wheu they recovered 
that possession, if they did in fact sur¬ 
render their ex-proprietary tenancy into 
the hands of the original mortgagees. 

One of the plaintiffs went into the wit¬ 
ness box and deposed that the mortgagees, 
Thakur Das and others, had entered into 
actual possession of the land. Tie said he 
himself failed to get actual possession be¬ 
cause Mir Dad Khan forcibly cultivated 
it. Ho was cross-examined on this point 
in a mftnnor which clearly showed that 
the defendants did not admit the facts 
stated by him to be correct, bub the only 
evidence by which he sought to support 
himself was the production of certain re¬ 
cords of the Revenue Courts showing the 
mutation proceedings which followed the 
execution of the mortgage-deed in suit. 
Now the execution of that deed required 
in any evont to bo taken due notice of in 
the village records. Thoro had to bo some 
mutation of names in respect of it aud 
the natural tendency of the Rovenuo 
Courts, unless their attention was spe¬ 
cially called to the matter, would bo to 
effect formal mutation of names in ac¬ 
cordance with the terms of the deed. 
What I notice more particularly is that 
the Tahsildar, on whom the duty of mak¬ 
ing the neoe9sary preliminary inquiries 
lay, when reporting the matter for the 
orders of the Assistant Collector in charge 
of the Sub-Division, contented himself 
with mentioning that there had been a 
surrender of the ox-proprietary holding, 
keeping back the very important fact 
which he should certainly have mention¬ 
ed, that that surrender purported to have 
been mado and attested by a deed of even 
date with the usufructuary mortgage it¬ 
self, that is to say, at a timo when it was 
at least doubtful whether the mortgagees 
wore entitled to receive any suoh surren¬ 
der, and under circumstances strongly 
suggestive on the face of them of an at¬ 
tempt to evade the law. 
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The Assistant Collector appears to 
have passed his order for mutation Oi 
names, without further consid 3rabiou or 
inquiry, on the strength of the fc'.hsildar's 
report. I am not satisfied therefore that 
this evidence proves that there was an 
effective surrender of the land in suit in¬ 
to tho hanJs of Thakur Da9, much less 
that the possession of Thakur Das and his 
fellow mortgagees lasted for the entire 
period of one year, or for aus thing like 
that period. It is of course possible that 
as between the original mortgagees and 
the original mortgagors, tho contract 
would have been carried out according to 
its terms, if the plaintiffs had not inter¬ 
fered with their suit for pre-emption. 
The fact remains that, by the timo when 
the present plaintiffs tried to obtain the 
benefit of their pre-emption decree, they 
found the originll mortgagors in effectigr 
possession of the land in suit and claimion 
to be exactly what the law says they avo 
namely ex-proprietary tenants of tho same. 
Looking at the matter in its broadosb as¬ 
pect, I would say that the rights which 
these plaintiffs took under their pre-emp¬ 
tion decree in respect of the mortgage 
deed in suit, regarded as a usufructuary 
mortgage, wore simply tho right which 
the law would permit the original mort¬ 
gagees themselves to take under the same 
namely the right© to proprietary posses 
sion subject to an ex-proprietary tenancy 
in favour of tho original mortgagors. This 
is the position taken up by the defendants 
in this suit, and I think that position is 
correot in law and that the plaintiffs aro 
not entitled, either to the relief which 
has been decreed to them by tho Court 
below, or to any of the reliefs which have 
been claimed on their behalf in tho alter¬ 
native. In this view of tho case I would 
allow the appeal, sot aside tho decision of 

the Court below and dismiss tho plaintiffs' 
suit- with oosts, including fees on the 
higher scale, and similarly dismiss with 
costs the crosss objection filed by tho 
plaintiffs respondents. 

Walsh, J. I agree. I think this, is a 
colourable transaction. Tho two deeds 
were in fact an attempted sale of the ex¬ 
propriotary rights. If so the oaso is 
clearly covered by the decision of my 
learned brothers Tudball and l’iggot, JJ., 
in Dipan Ftai v. Ham Ehelawan liai (2) 
and also by the observations of the Privy 
Council reported as Moti Chand v. Ikram 
Ullah (1), where Sir John Edgein deliver- 
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iog judgment affirmed the principle laid 
down by the High Court that the transac¬ 
tion was not a lawful ore, whether it was 
rerarded as an attempted sale of the ex¬ 
proprietary rights or an agreement to re¬ 
linquish those rights when they should 
arise, and he pointed out that the policy 
of Act No. 2 of 1901 was that the right of 
occup ancy should he secure ! and pre¬ 
served to the proprietor who becomes by 
a transfer the ex-proprietor, whether ho 
wishes it to he secured and preserved to 
him or not and notwithstanding any 
agreement to the contrary between him¬ 
self and the transferee. The transactions 
in these two deeds are in substance odo 
transaction which took place on the same 
day—they are in form inseparable, hut I 
think that the same principle would ap¬ 
ply even if they were in form separable. 
1 apply the same reasoning w hich w as ap¬ 
plied by the House of Lords in the case cf 
Maas v. Pepper (5). the law being in 
England that no mortgage of moveable 
chattels could ho entered into where the 
chattels remained in the possession of the 
grantor without a registered document. 
There had been a 9ale of furniture to an 


that effect in a deed of transfer of the property or 
the like.” 3 

I think that is what the?e documents 
purported to do. I agree with what my 
brother has said about the decision in 
Lehliroj v. Parshadi (3). Unless the facts 
of that case are distinguishable from this 
case by something which dees not appear 
in the judgment, I rim hound to say hav¬ 
ing regard to the facts reported, that the 
two transactions in that case being con¬ 
temporaneous in date, I should havo found 
difficulty in holding that the alleged re¬ 
linquishment in that case was not also a 
colourable transaction. To that extent I 
am unable to agree with the decision. 

By the Court. —We allow the appeal 
set aside the decision cf the Court below 
and dismiss the plaintiffs’ suit with costs, 
including fees on the higher scale. We 
also dismiss with costs the cross-objec¬ 
tion filed by the plaintiffs-iespondents. 

V.B./R.K. Appeal allowed . 
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Tudball and Abdul Raoof, JJ. 

Tamizunnissa Bibi and another— Ap¬ 
pellants. 


alleged purchaser who by a contempora¬ 
neous document re-let them on a biro 
agreement for the original price at which 
he had bought them plus an addition to 
that sum which the Court regarded as 
merely interest under another name, the 
agreement giving to the hirer thoright to 
become the ownor by re purchase if he 
paid the iustalmentsunder the agreement. 

Now those two documents were entirely 
independent in form. No netheless the 
House of Lords held that tho trial Court 
hadlbeed right in going behind ahe form and 
deciding what was in substance the real 
transaction, and pointed out that the sale 
was really a colourable sale to disguis 
what was in substanc6a loan. I think by 
tho samo reasoning this was a colourable 
relinquishment to disguise what was in 
fact a sale. No doubt an 6x-proprietary 
tenant can as such surrender his rights by 
proper relinquishment. Nobody can put 
tho point I think better than it lias been 
put by Mr. M. L. Agar walla at p. G9 of 
his book on tho Tenancy Act in this sen¬ 
tence: 

"It conics to this that though a proprietor 
can in fact givo up his ex-proprietary rights when 
they accruo by not availing himself of them ho 
cannot bind himself by an express stipulation to 

6. (1905) A C 102. 


V. 

Najju and another —Respondents. 

Execution Second Appeal No. 459 of 
1917, Decided on 26th June 1918, from 
a decree of Dist. Judge, Badaun. 

Limitation Act (1908), Art. 182 (Si-Appli¬ 
cation to reject objections against execution 
is step-in-aid. 

An application to a Court executing a decree 
to reject certain objections filed against the 
execution of the decree, so as to enablo tho exe¬ 
cution to prccccd, is an application mado to tho 
proper Court to tako a step-in-aid of execution. 

* * [P 92 C 2] 

Iqbal Ahmad— for Appellants. 

Ibn Ahmad—lor Respondents. 

Judgment —This is a judgment deb- 
tor’s appeal and the solo question is whe¬ 
ther the decree-holders’ application of 
18th July 1913 is an application made to 
a proper Court to tako a step-in aid of 
execution. That application was an ap¬ 
plication to tho Court to reject certain 
objections which had been filed against 
tho execution of tho decree, so as to en¬ 
able tho execution to proceed. It was, 
in our opinion, an application made to 
the proper Court, and it was an applica¬ 
tion asking that Court to tako a step 
which was very necessary for tho execu¬ 
tion of tho decree. The appeal fails and 
is dismissed with costs. 

V.B-/R.K. Ap peal d ismissed. 
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Knox. J. 

Jaguji Rai and another —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. N ). 154 of 1918, De¬ 
cided on 9th May 1918, from order of 

Magistrate, First Class. Azamgarh. 

Criminal P. C. (1898). S*. 107 and 112— 
S. 112 is to be read with S. 107 —First Class 
Magistrate getting information that person 
is likely to disturb public tranquility—Infor¬ 
mation not giving any wrongful acts — 
Magistrate considering information reliable 
—He has jurisdiction to make order under 
S. 112. 

S. 112 should b3 read along with S. 107 of tho 
Code. IP 98 C 2] 

Where a Magistrate of the first class is in¬ 
formed that a person is likely to disturb the 
public tranquillity without auy information be¬ 
ing given as to his intent to do wrongful 
acts and the Magistrate considers tho informa¬ 
tion to have come from a reliable source, ho has 
jurisdiction to make an order under S. 112. In 
such a caso it is not uecessary to specify in the 
order auy deflnito acts which the person intends 
to commit. [P 93 C 2] 

W. Wallach —for Applicants. 

R. Malcomson —for the Crown. 

Judgment.—Jaguji Rai and Jnderjit 
Rai have been bound over to keep the 
peace for a year. They are to furnish 
each of them a reliable surety for R$. 100 
aud to oxeouto a personal bond in the 
same amount for this purpose. They 
wore bound over by a Magistrate of the 
first class of Azamgarh. They do not 
appear to have gone to the District Magis¬ 
trate and asked him to cancel this bond, 
as they might have done under S. 125, 
Criminal P. C. When a person bound 
over to keep the peace does not adopt this 
procedure, I always have considerable 
doubt as to his general reputation in the 
district, and it is open to the applicants 
at any time hereafter to satisfy the Dis¬ 
trict Magistrate that there is no neces¬ 
sity any longer for this bond being kept 
in existence. They have come to this 
Court with the contention (1) that the 
evidence on the reoord does not justify 

fol °I d ! r w Un i er S ‘ 107 ’ Criminal P. C.. 
v Z. fchey had committed a sub¬ 
stantive offence as alleged by some of the 

witness for the prosecution, the proper 
procedure against them would be to pro¬ 
ceed against them for the said offences 
and nob to proceed under S. 107, Criminal 
r ;. u The learned counsel for cue ap- 

wX l eX( ? 0 P fcion thz notice 
which had been issued to them under 


S. 112 of the Code. Now S. 112 has to 
be read along with S. 107. S. 107 lays 
down that whenever a Magistrate cf the 
first class is informed that any person is 
likely to commit a breach of the peace or 
to disturb the public tranquillity, or to 
do any wrongful act which may occasion 
a broach of the peace, or disturb the 
public trauquillity, he may require that 
person to show cause why he should not 
he ordered to execute a bond. As I read 
this section, there may be cases in which 
a Magistrate of the first class is merely 
informed that a persoo 1*9 likely to dis¬ 
turb the public tranquillity without any 
information being given as to his intent 
to do wrongful acts. 

The Magistrate is responsible for tho 
peace of the district. He acts upon this 
information and he is required to set 
forth in writing the substance of the 
information received. In this case we 
are not told that the Magistrate has re¬ 
ceived any information of definite acts 
intended. Apparently from the informa¬ 
tion he received he was satisfied that 
the persons concerning whom the infor¬ 
mation had been given were likely to 
commit some act which might occasion 
a breach of the peace. The reason given 
for this probability was that they were 
on term9 of enmity with each other. 
Where the Magistrate can go into fur¬ 
ther particulars he should certainly go 
into them. But it may well be that all 
the information ho rooeives is that there 
will be a breaoh of the public peace, and) 
if he considers that information to oome 
from a reliable source; ho has juristic! 
tion to make the order required by S. 112. 
Anyhow in the present case the matter 
has gone far beyond the stage of the order 
under S. 112. Csrbain information was 
given. The order oalling upon tho appli¬ 
cants to show cause was duly communi¬ 
cated to them. They questioned the 
reliability of the information. Evidence 
was offered and recorded at considerable 
length. Some of it is hearsay evidence. 
Some of it is evidence of actual acts, not 
of a peaceful nature, committed in the 
past. Some of it is words or expressions 
which, if true, point to tho fact that a 
breaoh of the peace would be a probable 
result unless some strong hand was pub 
upon the persons in question. The evi¬ 
dence of the two ohaukidars, Sheoraj 
Ahir and Ohiraghan, was read to me at 
full length, and I have glanoed at the 
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othor evidence given in the case. A 
perusal of that evidence certainly leaves 
an impression upon my mind that an idea 
prevailed in Deohatta that a breach of 
the peace would take place. 

I have also glanced through the evi¬ 
dence given to rebut the evidence for the 
prosecution. It is of a very vague 
description and some of the witnesses 
in cross-examination had to admit that 
they very seldom came to Deohatta, 
and one who said that no quarrel had 
taken place had also to confess that 
he had not been in tlie village for the 
last two years. It is not said that the 
terms are too severe. I see r.o reason 
for interfering and dismiss the applica¬ 
tion. 

V B./R.K. Application dismissed. 
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Richards, C. J. and Banerji, J. 
Prem Sulch Das and another— Appel- 
lants. 


v. 

Lachmi Tcivari —Respondent. 

First Appeal No. 120 of 1917, Decided 
on 7th March 1918, from order of^Dist. 
Judge. Ghazipur, D/- 31st July 1917. 

(a) Guardians and Wards Act l8 of 1890), 
S. 3 1 —Sole of minor s property with sanction 
of Court— Rc-sale cannot be ordered —Duty 
of District Judge laid down. 

Where an- unconditional sanction has been 
given by a District Judge to the sale of a pro¬ 
perty of ft minor by the guardian appointed by 
the Court, he has no jurisdiction to order a re¬ 
sale of the property after the sale ha* been exe¬ 
cuted and registered. , 

It is the duty of District Judges to look after 
the interests cf minors and to see that guardians 
do their duty ar.d file proper accounts and when 
guardians are appointed they should be called 
upon of furnish security. 1 1 

(b) Guardians and Wards Act (1890),S. 47 
— Appeal— Quaere. 

Quaere—Whether an appeal lies from an order 
of a District Judge ordering the re-sale of a pro¬ 
perty of a minor which has already been sold 
under bis order. -[P9uO 1J 

Wallach and Janaki Prasada — for 


Appellants. . 

Lakshini Narayan Tcwan-lor Kes- 

pondentg. # . . 

Judgment—The facts of this case are 

somewhat unusual. Under the Guar- 
dians and Wards Act the District Judge 
has power to sanction the sale by the 
certificated guardian of whole cr portion 
of the minor's property. The minor s 
guardian made an application in which 
he etated that the minor's property con¬ 
sisted of a number of houses in very bad 


repair, that if one houses wa3 sold the 
other houses might be repaired and be¬ 
come of value. The value of the house 
to ho sold was str*ed as R 9 400. The 
learnel District Judge directed the Mun- 
sif to enquire what was the value of the 
house. The Munsif reported that the 
value of the house was Rs. 400 and the 
appellant here, who was the proposed 
purchaser, was willing to give this sum. 
The District Judge sanctioned the sale 
at Rs. 400 and the draft deed of sale was 
prepared. Beforo however it \va9 exe¬ 
cuted one Hanuman Prasad informed the 
Court that he was willing to give Rupees 
1,000 for the house. Thereupon the Dis¬ 
trict Judge passed on order that the 
appellant might have the houso if he was 
prepared to pay the thousand instead of 
Rs. 400 hut otherwise it would bo sold 
to Ilanuman Prasad. This order was 
passed upon the application of the guar¬ 
dian. The appellant thereupon appears 
to have waived all rights which ho might 
have had under the original order sanc¬ 
tioning the sale at Rs. 400 and agreed 
to pay the Rs. 1,000. The deed of trans¬ 
fer was duly executed and registered. 
IIis rival then came in with a fresh oiler 
of R 9 . 1,400 whereupon the District 
Judge directed the property to ho sold 
by auction. The appellant complains of 
this order. Mr Lakshmi Narain on behalf 
of the guardian raises the preliminary 
objection that no appeal lies. 

If this house was really worth Rupees 
1.100 or even Rs. 1.000 the report of the 
Munsif reflects very little credit ou him, 
when the District Judge sent for a report 
from him as to the value of the minor’s 
property ho ought to have taken very 
good care that ho had proper independent 
evidence as to what was the real value of 
the property bearing iu mind that it is the 
duty of the Court to look carefully after 
the interests of minors. The fact that 
after the sale at Rs. 400 was sanctioned 
an oiTer was made for Rs. 1.000 certainly 
suggests that Rs. 400 was an under-value. 
It is possible however that tbero may 
have boon some unexplained or ulterior 
motive which induced this Hanuman to 
make the offer of Rs. 1,000 subsequently 
increased to Rs. 1,400. It has been said 
(we do not know with what accuracy; 
that the house used to be let at Rs. 2 a 
month. We may now disregard alto- 
gether the first order sanctioning the sale 
at Rs. 400. The sale was not carried out 
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afc that price but it is quite clear that 
there was a sanction by the District 
Judge to the guardian to sell the house 
to the appellant for Rs. 1,000. This 
order was never set aside end the or lor 
directing a sals by auction was made 
after execution of the sale and its regis¬ 
tration. Nowhere in the julgmeut of 
the District Judge does he find that the 
appellant has been guilty of fraud. It 
jseems to us that after an unconditional 
sanction had been given to the sale at 
Rs. 1.000 and after the sale had been 
’executed and registered, the learned Dis¬ 
trict Judge had uo jurisdiction to order 
a re-sale of the property. Under these 
circumstances, and assuming that no ap- 
■peal lies, wo can treat the present appeal 
|as an application in revision and we pro¬ 
pose to do so. We could call the atten¬ 
tion of the learned District Judge to the 
conduct of the guardian. Of course, if 
the property was ODly value! at or about 
Rs.'400 and IJanuman’s offer were not 
based on the real value of tho property, 
no blame can be attached to tho guar¬ 
dian. 


But if he made an application to th 
Court to sanction the sale for Rs. 400 c 
property which was worth Rs. 1,000 c 
Rs. 1,400, ho was guilty of gross noglec 
of duty. If ho knows that Rs. 400 wo 
far below the value of tho property h 
was guilty of fraudulent conduct. A 
guardian of tho minor it was his duty fc 
ascertain what was the real value of th 
property and to inform tho Court of it 
real value when he made the applicatio 
, °r sanction to sell. We have had i 
iQumorous cases to point out to Distric 
Judges that it is their duty to look afte 
the interests of minors and to see tha 
guardians do their duty and file prone 

fchab wh0D 6 uar <3ians ar 

SJS nt ? d ! th0y nre in the ma i° r ifcy o 

oases at least oallel upon to furnial 
security. The order of the Court is tha 

* 9 Di8tricb Judga dire °tin 

aside W 6 P ? POrfcy by auotion b0 Be 
The DisS \T,° "? ° rd0ra3 costs 
J " dg f. should consider as t 
whether the guardian under the ciroum 

oTea l the r senfc f ca9e ouakt to l 
aUowed his costs out of the minor’s pro 

V.B./r.K. - Order set aside. 
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Richards, C. J. 

MahaLir and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 3 of 1918, Decided 
on 27th February 1918, from order of 
Disfc. Magfe. Basti. 

Criminal P. C. (1898), S. 107—Conviction 
under S. 147, Penal Code — District Magis¬ 
trate in appeal cannot order accused to give 
security for good behaviour—-Order direct¬ 
ing particular person to be surety is also in¬ 
valid. 

A District Magistrate has no jurisdiction in 
an appeal from a conviction under S. 147, 
Penal C^do, to order an accused person to givo 
security to bo of good behaviour although be 
may order security to keep tho peace, nor is liia 
ordor directing a particular individual to bo 
one of the sureties a valid order, [P 95 C 2] 

Satija Chandra Alukcrji —for Appel¬ 
lants. 

i?. AIaIco7)iso7i~~~(or the Crown. 


juugraent.—me applicants were 
charged undor S. 147 of riot and convic¬ 
ted by a Magistrate of the Second Class 
on 31st October 1917. Tho accused ap¬ 
pealed and on the matter coining up 
before the District Magistrate of Basti, 
on 5th November 1917, he confirmed tho 
order of the Court below, but in addition 
to that he ordered the accused to furnish 
security to be of good behaviour and that 
one of the sureties must bo a certain 
lady. Apparently the District Magistrate 
thought that the riot had been either 
instigated by or had been made on behalf 
of the lady and that therefore she would 
be a very good person to give security. 
The order directed that tho security 
should bo for good behaviour. This was 
clearly a mistake, because the Distriot 
Magistrate would have no jurisdiction in 
appeal from conviction to order an ac¬ 
cused person to give security to be of good 
behaviour, although he might no doubt 
order security to keep tho peace.” It is 
admittod on both sides that this error 
must he corrected. A further objection 
°k j 9 order that the Distriot 

that ant of h D ° juri3jiobion direct 
that one of tbo sureties must be u narfci- 

rniHt '" dlv,dual - T1 >e Assistant Govern¬ 
ment Advocate admits that ho cannot 

support this order, and I am also of oni 
mon that the order directing that a par . 
ticular person must be one of the surety 
is not a. valid order. I accordingly varv 

t^«f e fh°- th8 l6arned Di8tri °t Magis. 
irate in this way. The applicants wil 
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themselves execute hoods in the sums of 
Rs. 200 with two sureties io like sums 
to keep the peace for one year in each 
man’s case, from the date of the expira¬ 
tion of one month's rigorous imprison¬ 
ment imposed for the offence. In de¬ 
fault I direct simple imprisonment for 
the remainder of the year. 

V.B./r.K. Order modified . 
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Banerji and Ryves, JJ. 

Nur Uddin Khan —Judgment-Debtor 
—Appellant. 

v. 

Pran Kishan Chakaravarty and ano¬ 
ther —Decree-holders—Respondents. 

Execution First Appeal No. 11 of 1918, 
Decided on 7th June 1918, from a decree 

of Dist. Judge. Cawnporo. 

(a) Civil P. C. (1908), O. 43, R. 1(a)— 

Order returning memo of appeal for pre¬ 
sentation to proper Court is not appealable. 

A memorandum of ;»n*cal is not a plaint. 

No appeal lies against an order of an Appellate 
Court directing a memorandum of appeal to bo 
returned for presentation to tbo proper^ CourL ^ 

(b) Execution—Decree binding. 

A Court executing a decree is bound to givo 
effect to it as it stands. [P C 2. 

S. M. Sulaiman—ior Appellant. 

Peary Lai Banerji —for Respondents. 

Judgment.—This appeal has been 
preferred under the following circum¬ 
stance. A suit was brought by tho ap¬ 
pellant for dissolution of partnership and 
for tho taking of partnership accounts. 
The matter was referred to arbitration, 
and an award was made whicli was ac¬ 
cepted by tho Court and in accordance 
with which a decree was passed. Under 
the award tho defendants wero found 
entitled to Rs. 6,000 odd from tho 
plaintiff, and tho award directel that 
they should realize tho said amount by 
sale of tho partnership assets. The de¬ 
fendants, who are respondents hero, made 
an application to the Court for execution 
of tho decree which, wo may mention, 
has become final. Tho application was 
resisted on the ground that under tho 
terms of the decree the applicants for 
execution were not entitled to take out 
execution. This objection was overruled 
by the Court of first instance and the ap¬ 
pellant subsequently paid the amount of 
the decree and under the terms of tho 
award ho obtained possession of the pro¬ 
perty, namely, partnership buildings and 
stock-in-trade, etc. Tho plaintiff pre- 
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ferred an appeal to the District Judge. 
Tho District Judge held that the decree 
was capable of execution but he was of 
opinion that no appeal lay to him, and he 
directed the memorandum of appeal to be 
returned to the appellant for presenta¬ 
tion to tho proper Court. In his opinion 
the value of tho suit exceeded Rs. 5,000. 
From this order returning the memoran¬ 
dum of appeal the present appeal wag 
preferred. In the alternative it was 
prayed that tho application might be 
treated as one for revision if no appeal 
lay. 

In our opinion no appeal could he pre¬ 
ferred to this Court from the order dir¬ 
ecting the memorandum of appeal to be 
returned for presentation to tho proper 
Court. Under O. 43, R. 1 an appeal lies 
from an order returning a “plaint,” but 
a 'memorandum of appeal” is not a 
“plaint” and therefore that order has no 
application to the present case. It may 
bo an omission on tho part of the legis¬ 
lature, hut under the law as it stands we 
are unable to hold that tho word ‘plaint” 
includes “the memorandum of appeal." 
This Court in tho case of Nazar Ilasain 
v. Kesri Mai (l) held that no appeal lay 
from an order returning a memorandum 
of appeal. Wo see no reason to differ 
from tho view taken in that case. We 
accordingly hold that this appeal as an 
appeal is not maintainable. Looking at 
the case a9 an application for revision we 
are of opinion that there are no merits 
in it, inasmuch a9 the decree made by 
tho Court awards to tho defendants tho 
amount which they sought to recover by 
execution and which has been paid to 
them by the applicant. Whether that 
decree is a right decree or a wrong decree 
it i9 now too late to consider. A Court 
executing a decree is bound to give effeot 
to it as it stands, and tho decree in this 
case does award the amount claimed to 
tho defendants. Therefore tho case is 
without merit and wo see no reason to 
exorcise our discretionary powers under 
the revisional section. Wo accordingly 
dismiss the appeal, and decline to take 
action in revision. The respondents will 
get their costs. 

Appeal dismissed. 


1. (1890) 12 All 581. 
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Richards, C. .7. and Banep.ji. J. 

Mohamad lltifat Husain — Docrea- 


holder-Appell&ut. 
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of ad valorem court-fees in the first ap¬ 
peal was correct and that the amount 
must he paid by the appellant. 

v.B /r.k. Order accordingly. 
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Alim-uyi nissa and others— Judgment- 
debtors-Respondents. 

Execution Second Appeal No. 29G of 
1917, Decided on 10th April 1918. 

Civil P. C. (1908). O. 34. R. 6 —Order 

refusing to make decree under O. 34, R. 6 is 
decree—Appeal must bear ad-valorem Court- 
fees—Court-fees Act(1870), Sch.l. Art. 1. 

An order rofusiogto m*fee a decree under O. 84, 
R. 6, is a decree within the moaning of t he defini¬ 
tion of that term iu S. 2 of the Code, and an 
appeal against it must bear ad valoivm Court- 
fees, calculated upon the value of the subject- 
matter of the appeal. [P97 C 1] 

Order.—A report has been submitted 
by the office thattho appellant was liable 
for additional court-fees in the lower 
appellate Court calculated upon the 
value of the subject-matter of the ap¬ 
peal. The application was for a decree 
under O. 31, R 6. made in the original 
mortgage suit. The application,.of course, 
could be made on an 8-anna stamp, but 
the question is what should the fee he 
which either side would have to pay if 
they were dissatisfied with the ruling 
of the Court to which the application 
was made. In the-preeent case the Court 
made an order dismissing the application 
for a decree under O. 34, R. 6. In the 
case of Tajammal Husain Khan v. 
Muhammad Husain Khan (1) Tudball, 
J., held that the defendant against homw 
a decree under 0. 34, R. 6, bad been 
made was obliged to pay an ad valo¬ 
rem court-fee on the decree which had 
been made against him. The learned 
Judge was of opiuion that the decision 
appealed against was clearly a “decree" 
within the meaning of the Code of Civil 
Procedure. We think that the view 
taken by Tudball J., was correct. The 
only difference between that case and 
the present is that the Court of first 
instance, instead of granting a decree 
under O. 34, R. 6, refused to make such 
decree. We think that an order refusing 
to make a decree under O. 34, R. 6. must 
be regarde 1 as a “decree" within the 
meaning of tho definition of that term 
m the Code of Civil Procedure. We 
think that tho report of the office a 9 to 
the_liability_of_bh^appellant for payment 

I. (1916) 35 I 0 158] -- 
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Richards, C. J. and Banerji, J. 

Sukha —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 77G of 1917, De¬ 
cided on 2nd January 1918. from an order 
of Sess. Judge, Agra, D/- 12th September 

1917. 

Penal Code (4 5 of I8 60). Si. Ill, 114 and 
302 — Conspiracy to obtain girl by show of 
force—On refusal one accused shooting — 
Death caused—Others are not guilty of abet¬ 
ment as causing death was no part of con¬ 
spiracy. 

77 aud .9, in pursuance of a conspiracy to ob¬ 
tain a certain girl by show of force, went to her 
mother's house and askoi her to give up tho <?irl. 
The mother refused to do so, and H therouoon 
firod a gun loaded with kankar at her. Tho 
mothor died from the wounds indicted by the 
shot: 

Held: tbat S was not guilty of abetting tho 
death of tho mother inasmuch as tho deith was 
not a probablo consequence of the conspiracy, 
and was not oausod under the influence of tho 
instigation or w fch tho aid or in pursuance of the 
conspiracy which constituted the abetment. 

(P 98 0 2) 

/?. Malcomson —for the Crown. 

Judgment.—Sukha has been convicted 
uuder S. 302 read with Ss 111 and IL4, 
I. P. C. It appears that one Hindwa had 
had an intrigue with a Berni girl of the 
name of Patva. A neighbouring Thakur 
seems to have taken a fancy to the same 
girl. Iiindwa and Sukha were found tra¬ 
velling with the girl when another Tha¬ 
kur got hold of Hindwa and Sukha, looked 
them up and sent :he girl and her mother 
away. Sukha and Hindwa were then re¬ 
leased and later on arrived at the mother's 
house and asked for the girl. The mother 
said that she would fetch her. She ap¬ 
parently had no real in f ention of giving 
up the girl, and instead of producing her 
she brought the ohowkidar. Hindwa 
again demanded the girl. The woman 
said that if he laid aside the gun that he 
was carrying she would fetch her. It 
appears that Hindwa had a gun and Sukha 
had a sword. Eventually when the girl 
was nob given up, Hindwa fired at the 
mother. It appears from the medical evi¬ 
dence that Hindwa rau9t have been 8*an l- 
ing very close to the woman because 
marks of gun powder were actually on nor 
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face. The gun was not loaded with shot, 
it was loaded according to medical evi¬ 
dence, with small piece of kanker. All 
the wounds it inflicted except three were 
of a simple nature. Three only were 
grievous. The woman lived for about a 
month and eventually died of gangrene in 
the lungs caused by one or more of the 
three serious wounds. From the nature 
of the wounds and the close proximity at 
which Ilindwa must have stood, it would 
rather seem that there was no intention 
on the part of Hindwa to kill the woman. 
Had the gun been loaded in the ordinary 
way it would undoubte lly have killed the 
woman on the spot. The only evidence in 
the case which shows that Sukha made 
any show of violence has been disbelieved 
by the learned Judge, for reasons which 
he has given. 

We do not know what has become of 
Hindwa. Probably he is absconding. Un¬ 
doubtedly Hindwa was the person who 
fired the shot. The question is whether 
or not Sukha is guilty, having regard to 
the provisions of S. Ill, I. P. C. That 
section provides that when an act is abet¬ 
ted and a different act is done the abettor 
is liable for the act done in the same 
manner and to the same extent as if he 
had directly abetted it, provided the act 
done was a probable consequence of the 
abetment and was committel under the 
influence of the instigation or with the 
aid or in pursuance of the conspiracy 
which constituted the abetment. The 
conspiracy in this case was undoubtedly 
only a conspiracy to get hold of the dan¬ 
cing girl. It is not quite clear whether 
the gun and the sword were intended to 
frighten the mother into giving up the 
girl or as a demonstration against the 
Thakurs. There certainly does not appear 
to have been a conspiracy to murder any 
one. The next that can be said is that 
there was a conspiracy to obtain posses¬ 
sion of the girl with a show of force. 
Having regard to the peculiar and special 
facts of this case we find some difficulty in 
holding that the homicide of Mt. Radhia 
was a probable consequence of the con¬ 
spiracy and that it was committed under 
the influence of the instigation or with 
the aid or in pursuance of the conspiracy 
which constituted the abetment. The ac¬ 
cused is of course, entitled to any reason¬ 
able doubt which we may have in the 
matter. We allow the appeal set aside 
the conviction and sentence and acquit 
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the accused of the offence with which he 
is charged and direct his release. 

V.S./r k. Appeal allowed . 

A. I. R. 1918 Allahabad 98 

Richards, C. J. and Banerji, J. 

Sajjadi Begam —Plaintiff—Applicant. 

v. 

Dilawar Husain and others —Defen¬ 
dants—Opposite Parties. 

Civil Revn. No. 186 of 1917, Decided 
on *25th April 1918, from order of Addl. 
Sub Judge, Moradabad. 

Civil P. C. (1908), S 152 — Certain terms 
embodied in decree—Court passing cannot 
alter it except on application for review of 
judgment. 

Once certain terms are embodied in a decreo 
the Court itself which passed the decree, even if 
it so desires, has no jurisdiction to alter it save 
on an application for review of judgment. 

[P 99 0 U 

Where therefore a Court made a decree in plain- 
tin’s favour condition*! upon his paying an extra 
court-fec tviiuiu a certain time and directed that 
the suit would stand dismissed in thecase of non- 
compliance with the condition: 

Hied: that the Court had no jurisdiction to 
interfere with the docrce by extending the time 
for payment of the extra court-fee. IP 99 C 1] 

Iqbal Ahmad for Muhammad Yusuf — 
for Applicant. 

S. A. Haidar —for Opposite Parties. 

Judgment.— The facts connected with 
this and the connected application are 
shortly a9 follows: A suit was brought 
by the plaintiff for dower and also to set 
aside certaiu deeds executed by her de¬ 
ceased husband. A question as to the 
sufficiency of court-fees arose, and even¬ 
tually the Court made a decreo in the 
plaintiff’s favour conditional upon her 
paying an extra court foe of Rs. 20 within 
a week. If this extra court-fee was not 
paid the suit was to stand dismissed. 
What we have just now stated was all 
embodied in and was pirt of the decree 
itself. Unfortunately (it is said through 
the negligence of the plaintiff’s pleader) 
she did not get proper information with 
the result that she deposited Rs. 10 
only within the time allowed The defen¬ 
dants then made an application for 
execution of the decreo on the ground 
that the decree was now in their favour, 
the deposit of Rs. 20 not having been 
made as provided in the decree. The 
plaintiff sought in vain to be allowed to 
pay in the extra Rs. 10. The Court doubted 
that it bad jurisdiction to extend time 
and rejected the application for exten¬ 
sion of time. The plaintiff comes here in 
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revision and contends that the Court had 
jurisdiction and it ought to have exer¬ 
cised it. This Court always feels great 
difficulty in interfering with the discre¬ 
tion of the Courts below on matters of 
discretion. But there seems to be a more 
formidable objection to the present appli¬ 
cation, namely that once the term about 
depositing the Rs. 20 was embodied in 
the decree the Court itself, even if it de¬ 
sired, had no jurisdiction to alter its own 
decree save on an application for review 
of judgment under S. 114 read with 0.47, 
R. 1. The case of Naik Ram v. Bhagwan 
Chand (l) is cited. This wa9 a decision of 
a single Judge aod the judgment consists 
of a single line. The circumstances were 
no doubt in principle the same as in the 
present case. The judgment of the Court 
is: The Court had undoubtedly jurisdic¬ 
tion to extend the time.’* It has been 
over and over bald in pre-emption suits 
whore the decree itself provides that the 
pre-emptor is to have possession condi¬ 
tional upon his paying the pre-emption 
money into Court within a specified time 
and that upon his failure to do so the suit 
ehall stand dismissed, that the Court has 
no jurisdiction to extend the time. The 
ground for those decisions has always 
been that the Court has no jurisdiction to 
interfere with its own decree save in the 
manner we have mentioned above. There 
is no distinction between a pre-emption 
decree and any other decree whioh embo¬ 
dies certain conditions and provides for 
the suit being dismissed if those condi¬ 
tions are not complied with. The only 
exception is that of a mortgage decree; 
time can be extended in mortgage decrees 
by virtue of the provisions of O. 34. We 
reject the application but under the cir¬ 
cumstances wo make no order as to costs. 

We may here mention that we think 
that it would have been better had the 
, rfc ' after determining that the extra 
fee was payable, ordered the fee to bo 
paid within a certain time, and delayed 

passing its decree until that time had 
expired. 

V.B./r.k, Application rejected , 

~ (1917) 42 I CC18; -- 
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Todball, J. 

Kedar Nath —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 262 of 1918, Deci¬ 
ded on 13th June 1918, from order of 
Sess. Judge. Agra. 

( 0 ) U. P. Prevention of Adulteration Act 
(1912), Ss. 4 and 12—Sanction under S. 12 
subsequent to offence—Prosecutionis not bad. 

A complaint filed under S. 4, U. P. Prevention 
of Adulteration Act by an Executive Officer of a 
Municipal Board duly authorised under S. 12 of 
the Act to institute proceedings under the Act is 
not illegal merely because on the date on which 
samples were taken,.the officer had not been so 
authorised. [ PlOO C 1] 

(b)U. P. Prevention of Adulteration Act 
(1912). S. 6—S. 6 does not apply to commis¬ 
sion agents. 

Section 6 (a) does not apply to a commission 
agent who 'has not purchased the adulterated 
article and who does not sell it but merely expo¬ 
ses it for sale. (P 100 C 1] 

S. K. Dar —for Applicant. 

R. Malcojnson —for the Crown, 

Judgment.—The applicant lias been 
convicted under S. 4 Act 6, of 1912, which 
is a Local Act of the United Provinces 
Legislative Council. He has been sen¬ 
tenced to a fine of Rs. 80. The facts of 
the case are not in dispute. The appli¬ 
cant is a commission agent and .as such he 
exposed for sale what purported to bo 
ghee. The ghee no doubt belonged to 
those persons who had 9enfc it to him for 
9 ale. But it was he who exposed it for 
9ale, and he exposed it as being good and 
genuine ghee. The Chief Sanitary Ins¬ 
pector of the Agra Municipal Board wont 
to his warehouse where he saw certain 
cannisters of ghee open and exposed for 
sale. There were a large number of other 
cannisters unopened. With the consent 
of Kedar Nath he took several samples of 
ghee, gave one to Kedar Nath, kept one 
himself and sont one to the public ana¬ 
lyst. The certificates of the latter per¬ 
son show clearly that the ghee had been 
adulterated. The complaint in the pre¬ 
sent prosecution was signed by the Exe¬ 
cutive Officer of the Municipal Board on 
8 th October 1917. This Officer on 20th 
September 1917 was authorised by the 
Municipal Board to institute prosecutions 
under the Act. The samples obtained from 
the applicant were obtained on 12th Sep¬ 
tember. Three points have been taken 
before me, one is that the prosecution is 
illegal in the present instance as it has 
nob been made with the order or consent 
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in writing of the proper person and also 
that on 12th September the Executive 
Officer had no power to institute the pro¬ 
secution. T!k -econd point is that S. 6 
applies to the case and exonerates the ap¬ 
plicant. The third point is that the ap¬ 
plicant has acted in good faith. He sold 
what he had received from others and a 
smaller fine would be sufficient to meet 
the ends of justice. A 3 regards the first 
point, there is no force in it. On the date 
on which the complaint, was made the 
Executive Officer had full power and the 
Court was, therefore, fully justified in 
acting upon tho complaint. As regards 
IS. G it clearly does net apply to the pre¬ 
sent applicant. Admittedly Cl. (a) of that 
section could not possibly apply to him 
as ho is only a commission agent and had 
never purchased the ghee in question. 

Moreover, in the present case he has 
made no sale at all hut ho had only expos¬ 
ed for sale. The act may he defective 
hut that is not the fault of any body else 
hut the legislative body. S. G clearly doe3 
not apply to tho present case. So far as 
the sentence is concerned there can bo 
very little doubt that the applicant as 
well as every holy else concerned knew 
that tho ghee was adulterated. The act 
was passed for the public welfare and it 
is only by a thorough working of it that the 
public will bene5t from it. Those persons 
who sell ghee are generally well aware of 
the fact that it is adulterated. I, there¬ 
fore, s^o no reason to interfere with the 
sentence. The application is accordingly 
dismi-sed. 

V.D./r.K. App'ication dismissed . 
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Banebji, J. 

Chaitan Lai —Applicant. 


v. 

Emperor —Opposite Party. 

Criminal Revn. No. 249 of 1918, Deci¬ 
ded on 8th .luno 1918, against order of 
Dist. Magistrate, Muzaffarnagar, D/- 9th 

A OiminnYp. C. (1898), S. 435-Complaint 

of theft again.t brother compromi.ed—Ac¬ 
tion taken under S. 182, I. P C.. if not pro- 
per _p rnB | Code f 1860). S. 182. 

Where a complaint of theft brought by a per¬ 
son against his brother was compromised and 
thereafter tho complainant was prosecuted under 
8 1 

Held: quashing tho proceedings under S. 435, 
that this wa^ net a case in which any action 
ought to have been taken or any proceedings in¬ 
stituted. LP 100 U 2 J 


P. L. Banerji —for Applicant. 

R- Malcomson —for the Crown. 

Judgment. —Two brothers Kishen Mu- 
rari and Chaitan Lai lived in the same 
house but occupied different quarters. 
During the absence of Chaitan Lai, Ki¬ 
shen Murari is said to have broken open 
the door of the room occupied by Chai¬ 
tan Lai. Chaitan Lai made a report to 
the police charging his brother with 
theft. He also filed a complaint before 
a Magistrate. The matter was subse¬ 
quently compromised and the case 
brought in the criminal Court was dis¬ 
missed. After all this on the application 
of the Police of the Superintendent of 
Police sanctioned the prosecution of Chai¬ 
tan Lai for bringing a false charge under 
S. 182. I. P. C., and he is being prose¬ 
cuted under that section. Arguments 
have been addressed to mo on the ques¬ 
tion whether the case comes within tho 
purview of S 182 or S. 211. I do not 
deem it necessary to decide the question 
of law just raised, because in my opinion 
this is not a case in’ which any ac¬ 
tion ought to have been taken and ary 
proceedings instituted. Tho dispute was 
one between two brothers. The offence 
with which Kishen Murari was charged 
might or might not be theft but no ad¬ 
vantage would be gainod by continuing 
the proceedings which have been insti¬ 
tute! under S. 182. I accordingly quash 
those proceedings and direct that they 
be discontinued. I make this order in 
exercise of tho powers vested in this 
Court under S. 435, Criminal P. 0., as 
held in Jai Narain Lai v. Emperor (l). 

V.R./r.K, _ Propeedings gun shed. 

1. (1 Sib, 46 J. C. 407. 
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Banerji, j. 

Raghunath and others —Accused Ap- 
dicants. 

v, 

Emperor —Opposite Party. 

Criminal Revn. No. 236 of 1918. Do¬ 
tted on 23rd May 1918, from order of 
■'irst Class Magistrate. Meerut. 

(„) Public Gambling Act (a. amended by 
tctfl of 1917). S. 3 and 4-Keeping com¬ 
mon gambling house - Prosecution must 
irove that instrument of gambling were used 
n the house for profit of accused 

In order to eustuiu tbe conviction of an aCvU 
ed mrson for keeping a common gambling bou<e 
t is necessary for tbe prosecution not only to 
•rove that the accused owned the house or was 
iccupior of it, and that instruments of gamb- 
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were kept or used in it, but that they were 
kept or used for the profit of the-accused. In 
the absence of evideoce to show that profit or 
gain w*»s actually made a conviction canuot be 
maintained upon mere suspicion. [P 101 C 21 

(b) Public Gambling Act (as emended by 
Act 1 of 1917), Ss. 3 and 4-Particular 
house is common gambling bouse not estab¬ 
lished—Presence of accused in house raises 
no presumption. 

Where it is not established that a particular 
house is a common gambling house, the presence 
of the accused in that house can raise no pre¬ 
sumption agaiust them, aud oveu if the bou c e is 
a common gaming house, no pro-umption will 
arise against them unless it can be shown that 
gambling was going on at the time when they 
wero present. • [P 101 C 2] 

Nihalchand —for Applicants. 

R. Malcomson —for the Crown. 

Judgment.—The applicants have been 
convicted under the Gambling Act 3 of 
1867, as amended by Act 1 of 1917. 
Raghunath has been convicted under S. 3 
the others under S. 4 of the Act. The 
case against those persons was that they 
were carrying on wageriog or betting on 
sattas relating to the sale of opium, 
Raghunath was charged with keeping a 
common gambling house. Under Act 1 
of 1917, wagering or betting has boon in¬ 
cluded in the definition of “game,” and 
and any article used as a moans or appur¬ 
tenance of or for the purpose of carrying 
on or facilitating gaming is included in the 
expression "instrument of gaming." Wbat 
happened was this, The police raided 
the shop of Raghunath where he deals in 
cloth. They found the other accused (and 
some others) assembled there, sitting 
round a lighted lamp and some writing 
was being done by one of the persons 
assembled. The police seized a number 
of papers which were found in that room. 
They also found money in a box of 
Raghunath and loose silver pieces and 
money in the possession of the other ac¬ 
cused. It was stated that the papers 
which were discovered were papers used 
for the purpose of betting and were, 
therefore instruments of gambling. What 
the papers really were it is difficult to 
say. They contained writings which were 
m cypher One witness, namely, Kuo- 
dan Lai (P. W. 6), attempted to explain 
what some of the papers meant. If his 
statement is correct the papers show that 
they related to betting. The paper which 
was being written at the time the police 
raided the house of Raghunath has not 
been produced or proved. I have consi¬ 
dered the evidence and have heard the 


arguments addressed to me on behalf of 
the accused and the Crown. 

It is very difficult to say w. ether the 
papers found did in fact relate to wager¬ 
ing or betting. With the exception of 
one paper the others did not show that 
this betting, if any was goiogon after the 
passing of Act 1 of 1917, which made 
betting an offence under the head of 
gambling. Having regird however to 
the nature of the papers, it may he as¬ 
sumed that they related to gambling. In 
order however to sustain the conviction 
of Raghunath for keeping a common 
gambling house it was necessary for the 
prosecution to prove not only that he 
owned the house, or was the occupier of 
it, and that instruments of'garabling were 
kept or U9ed in it, but that they were 
kept or used for the profit or gain of 
Raghunath. There is not a particle of 
evidence to show that he made any profit 
or gain out of the transactions which 
might have taken place in his house. It 
is possible that he made some profit, but 
in the absence of evidence to show that 
profit or gain was made he could not be 
convicted merely upon suspicion. There¬ 
fore in my opinion his conviction for 
keeping a common gaming house a9 de¬ 
fined in Act 1 of 1917 cannot be sustain¬ 
ed. As regards the other accused there 
i9 no evidence whatever that they wore 
engaged in betting or wagering when the 
polioe raided the house. 

A 9 it has not beeu established that the 
house was a common gaming house, their 
presence in that house can raise no pre¬ 
sumption against them and eveu if the 
house was a common gaming house, no 
presumption will arise agaiusb them un¬ 
less it can be shown that gambling was 
going on at the time when they were pre¬ 
sent. As to thi9 there is no evidence 
whatever. It is probable as I have said 
above, that gambling (that is betting or 
wagering) used to be carried on in Raghu¬ 
nath’s house; but that alone would not 
justify his conviction or the conviction 
of the other accused, in the absence 
of evidence showing that his house was 
a common gaming house within the 
definition of that expression in the Act 
and that the other accused gambled in 
that house. Under the3e oircumetan- 
ces the conviction must be set aside. I 
allow the application, set asido the con- 
viotion of the aoonsed and the sentence 
passed on them and direct that the fines 
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if paid, be refunded. I also direct that 
the moneys seized in the house be re- 
turned to the persons from whose posses¬ 
sion they were seized. 

V.B./K.K, Application allowed. 

A I. R 1918 Allahabad 102 (1) 

Richards, C. J. 

Maliu and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 78 of 1918, De¬ 
cided on 27th February 1918, from order 
of Magistrate, 1st Class, Aligarh. 

Criminal P. C. (1898), S 107 —Demand of 
security — Information given to Magistrate 
that accused intended to hold market on 
their land—No information given that they 
intended to commitbreach of peace by wrong¬ 
ful act—Order under S. 107 is illegal 

Accused, owners of a certain piece of laud, in¬ 
tended to open a market upon it for tko sale of 
cattle near a place whoro there already was an 
old cattle market. The Magistrate, apprekendiug 
that that circumstance would very likely cause a 
breach of the peace, made an order against tho 
accused under S. 107. 

Held: that as the Magistrate was only informed 
that the accused intended to hold a market on 
their land without being at the same time in¬ 
formed that they intend-d to commit a breach of 
the peace by doing any wrongful act, the ordorof 
tho Magistrate was illegal. (P 102C 2) 

Satya Chandra Mukerji —for Appli¬ 
cants. 

R Malcomson —for the Crown. 

Judgment.—In this case case the 
Magistrate has made an order under S. 107 
against the applicants. It appears there is 
ft cattle market at a certain place not very 
far from land which is owned by the ap¬ 
plicants. The Magistrate had reason to 
think that the applicants intended to open 
a market upon their land for the sale of 
cattle. He thought, and I agree with him, 
that this circumstance would very likely 
causs a breach of the peace. What would 
most likely happen was that the owners 
of the older market would raise objection 
to the new market aud that the applicants 
as owners of the land upon which the new 
market would he held would resist the 
action of the owners of the older market. 
The section however provides that where 
tho Magistrate is iuformed that any per¬ 
son is likely to commit a broach of the 
peace or disturb the public tranquillity or 
to do any wrongful act which may occa¬ 
sion a breach of the peace or disturb tho 
public tranquillity the Magistrate may 
then make the orier. It is not pretended 
that the Magistrate was informed that any 
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of tho applicants intended to commit a 
breach of the peace. He was only informed 
that they intended to hold a market on 
their own land. If this act was wrongful 
act then the Magistrate would be entitled 
to act. But it is not contended that the 
act would be wrong. Under these circum 
stances I do not think that the order 
could legally bemade. I accordingly allow 
the application and set aside the order of 
Magistrate. 

V.B./r.k. Application allowed. 

A. I. R 1918 Allahabad 102 (2) 

Tudball and Raoof, JJ. 

Debi Prasad and another —Plaintiffs— 
Appellants. 

v. 

Badri Prashad — Defendant—Respon¬ 
dent. 

Second appeal No. 712 of 1916, Deci¬ 
ded on 13th March 1918, from decree of 

Addl. Judge, Farrukhahad. 

Limitation Act (1908), S. 23— Suit for de¬ 
claration—Each invasion of right to take 
fallen wood gives rise to fresh cause of ac¬ 
tion and suit for declaration can be brought 
within six years of each invasion. 

Tho right to take wood falliug from certain 
trees is one which can only bo exorcised on oc¬ 
casion, that is, when any wood may fall or bo 
cut from tho trees. It does not occur every year 
or at stated times. Each invasion of tho right 
gives rise to a fresh cause of action, and a suit 
for a declaration can bo brought within six 
years of each invasion. [P 104 C 2] 

Kailas Nath Katju —for Appellants. 

Surendra Nath Sen —for Respondent. 

Judgment. — Thi9 is a plaintiff’s 
second appeal. The facts of the case are 
as follows. In the year 1807 the father 
of the two plaintiffs, one Madan Gopal, 
was the mortgagee of certain zamiudari 
rights iu the village of Runni Chursai. 
There was a public unmetalled road 
which ran from the village laud9 of this 
village up to the pucca road some short 
distance away. Thi9 public road belonged 
to the State and still belongs to it. In 
1867 there were no trees standing on it, 
and Madan Gopal, applied to the Collec¬ 
tor of tho District in writing pointing 
out this fact and that he wished to plant 
treos upon the public road for the benefit 
of the public, that he would tond and 
look after them, and that ho would only 
claim the wood that might fall from the 
trees as his own. He would have no 
right to sell the trees. Tho Collector 
agreed to this and Madan Gopal planted 
these trees along the public road. It is 
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quite clear, as the land vested in the 
State, the ownership of the trees did not 
vest in Madan Gopal, but as theCollector 
had agreed to the condition that ho was 
to take the fallen wood, he no doubt con¬ 
tinued to take it so long as he remained 
in the village, but in the years 1885 and 
1887 there were certain transfers of the 
zamindari shares in the village and 
Madan Gopal lost all interest in the 
zamindari of Mauza Runni Chursai. 

In 188? Badri Prasad became a co- 
aharer in the village by a sale-deed .under 
which his transferor purported to sell to 
him not only the zamindari share but 
also the trees which had been planted 
upon the road as being his. In 1890 and 
again in 1892 Badri Prasad sold the fruit 
of these trees to various persons. In 
1899 ho had some civil litigation in re¬ 
gard to the fruit of the tree9 against a 
third party. In 1901 the Chairman of 
the District Board, under whose control 
the road is, 9old the fruit to a third party. 
Badri Prasad objected and the Collector 
cancelled his sale. In 1900 the trees 
wero lopped and the loppings were 9old 
by the District Board. Badri Prasad 
olaimod title to the looping9. Madan 
Gopal objected to his claim. The Collec¬ 
tor finally decided that Badri Prasad was 
entitled and paid over to him the pro¬ 
ceeds from the sale of the looping* minus 
expenses. In 1901 Badri Prasad had 
some civil litigation against certain other 
porsous who were cosharers in this vil¬ 
lage. They had taken the fruit of the 
trees and he sued them for damages. 
They denied his title in every way to the 
trees or to the fruit. 

The Court of first instance gave Badri 
Prasad a decree. On appeal the suit was 
dismissed by the District Judge, on the 
dear finding that Badri Prasad had not a 
shadow of a title whatsoever to the trees 
or to the fruit or to any of the proluce 
thereof. Madan Gopal in that suit was 
called as a witness and testified to his 
claim and to the proceedings of 18G7 on 
the basis of which the District Judge de¬ 
cided against Badri Prasad. In 1910 
some more branches fell from these trees 
and there was a dispute between the 
plaintiffs, who are the sons of Madan 
Gopal, on the one sido and Badri Prasad 
on the other. Again the proceeds of the 
eale of the wood were made over to Badri 
Prasad by the District Board. The. pre¬ 
sent suit was brought within six years 
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from this, that is, on 18th March 1915 in 
the Court of the Subordinate Judge of 
Farrukhabad. The plaintiffs in their 
plaint claimed that they were the owners 
of and in possession of the trees; 
that they had been protecting and look¬ 
ing after the trees and had been tak¬ 
ing all the produce thereof; that 
their father bad been in continuous pos¬ 
session of the trees and that they were 
like him still in possession; that the de¬ 
fendant Badri Prasad had no right or 
title or interest whatsoever in these trees; 
that in the absence of the plaintiffs the 
defendant had realized the value of the 
wood from the District Board; that they 
had got to know of it in the month of 
November 1914, hence the present suit. 
They asked for a declaration that the 
trees were planted by their father; that 
they were still in possession of the trees 
and that they were the owners thereof. 
They further asked for an injunction re¬ 
straining the defendant from interfering 
with the plaintiffs’ right. 

The defendant in reply pleaded that 
the land on which the trees stood was 
zamindari land and not the property of 
the stale and that it belonged to the de¬ 
fendant; that tho property had been sold 
and purchased by him in 1887 and that 
he was tho owner and in possession of the 
trees; that the plaintiffs had no title 
whatsoever ; that oven if the defendant ha^ 
no real title in the beginning, still heandj* 
his predecessors had been in proprietary 
and adverse possession aud enjoyment ot* 
the trees since the year 1881, and there: 
fore the suit was barred by limitation, 
the defendant having acquired title by 
prescription. Tho Court of first instance 
found that the trees were planted on the 
land of the road; that the land was the 
property of the state; that the trees had 
nothing to do with the zamindari of the 
defendant; that the plaintiffs claim how¬ 
ever was barred by 12 years’ adverse pos¬ 
session and that they wero not entitled 
to the declaration, the defendant having 
held adverse possession since the year 
1865. In the course of the suit on lGbh 
June 1915, the plaintiff’s pleader, vide 
rubkar 65-A, clearly stated to the Court 
that his client only olaimed a right to 
tend tho trees and to take the fallen wood; 
that he olaimed no greater right than 
this; that he had nothing to do with the 
fruit, etc. Tho plaintiffs appealed. The 
Court below has treated the case as it it 
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was clearly a suit in respect to the owner¬ 
ship of the trees and the possession there 
of. It has said that the questions for deter¬ 
mination in the appeal are: Whether 
the plaintiffs ha\ e been in possession with¬ 
in 12 years of the suit or whether the de¬ 
fendant has been in adverse 'proprietary 
possession for more than 12 years; also 
whether the suit is barrel by limitation. 
Id the preamble of its judgment the lower 
appellate Court has stated the facts as to 
the planting of the trees. In the body 
of its judgment it has stated as follows: 

"No trees nor any rights in them were trans¬ 
ferred to the defendants, nor are the trees stand¬ 
ing on village lands." 

Under the contract with the Collector 
the plaintitl's father reserved to himself 
only the right to take the fallen wood of 
the trees hut nothing else. No rights in 
the trees could he transferred hv the 
planter of the tree3. The plaintiffs have 
no zamindari left in the village and they 
do net resido in mauza Runni Chursi. 
They brought this suit for a declaration 
that they were the owners of these trees 
and had the right to take the fallen wood 
and also for an injunction that the defen¬ 
dant should not interfere with the exer¬ 
cise of their right. The appellate Court 
held that the defendant had been in pos¬ 
session (presumably of the trees, though 
it does not say so clearly) for moro than 
12 years and has dismissed the appeal 
and the suit. The plaintiffs come here in 
second appeal. It is clearly admitted be¬ 
fore us that the only right which the 
plaintiffs claim and can claim is the right 
to tend the trees and to take any wood 
that may fall; that they have no concern 
whatsoever with the fruit, and that they 
have no other right whatsoever in the 
trees. It is conceded before us on behalf 
of both parties that these trees, planted 
in the manner stated above and standing 
on public property belonging to the state, 
do not belong to either party; that in so 
far as they are in any one’s possession, 
they are in possession of the Government. 
It is urged on behalf of the plaintiffs that 
there has been no adverse possession and 
cannot be any such adverse possession 
in a case like this, such as is contem¬ 
plated by S. 28, Lim. Act On behalf of the 
respondents, however.it is urged that so 
far a9 any right could be exercised by 
the parties, it has been regularly exer¬ 
cised by the defendant and his predeces- 
sors-in-title for well over 12 years. We 


. Badri Prashad 1918 

think it should he made quite clear that 
the only right which is in dispute before 
us is the right to take the fallen wood. 
Under the application of 1867 that was 
the only right which was given to Mai a a 
Gopal. The plaintiffs therefore are nob 
and cannot be concerned with the fruit 
aod if the District Board or the Collec¬ 
tor has in the past allowed Badri Prasad 
to take the fruit, that is no concern of 
the plaintiffs, lor they themselves have 
no right to it admittedly. 

As to the fallen wood, there are only 
two years in which there ha9 been any 
dispute whatsoever. One was in the 
year 1900 and the other was in the year 
1910. In both these years there were 
disputes and in both years the Collector 
gave the value of the fallen word to 
Badri Prasad. It is impossible therefore 
in our opinion to say that these two 
occurrences show that the defendant has 
been in adverse proprietary possession of 
the right which the plaintiffs now claim 
before us. There is no question of pro¬ 
prietary right in the trees. No doubt the 
parties litigated in respect thereto in 
the Courts below; hut one fact i9 clear 
and that is that neither party is the 
owner of the trees and that the sole right 
in dispute before us is the right to take 
the fallen wood. We have considerable 
doubt whether S. 28, Lim. Act, has any 
application whatsoever to this case, but 
even assuming that it has, it is impos¬ 
sible to hold that by reason of the two 
disputes in 1900 and 1910, the defendant 
has established continuous adverse pos¬ 
session of this right a9 against the plain¬ 
tiffs. The right i9 one which clearly can 
only be exercised on occasion, that is 
when any wood may fall or he cut from 
the trees. It does not occur every year 
or at stated time. It i9 urged that the 
plaintiffs’ suit should have been brought 
at least within 9ix years of the dispute 
of 1900, hub we do not think the plain¬ 
tiffs were bound to come into Court on 
the occasion of that invasion of their 
right. It was again invaded in the year 
1910, and they have come into Court 
within six years of that invasion to esta¬ 
blish their right to take the fallen wood. 

We therefore cannot agree with the 
Court below that the suit is barred by 
limitation in any way at all. It has 
however been urged before U9 that the 
plaintiffs have no right whatsoever oven 
to the wood under the petition and order 



1918 MO. ILTIFAT V. 

of the year 1867 and that this Court, 
therefore should grant them no declara¬ 
tion whatsoever. This is 'a point which 
has not been raised before in the course 
of this litigation. It amounts to assert¬ 
ing that Madan Gopal’s right under the 
transaction of ]867 was purely a per¬ 
sonal right which could be transferred 
neither by inheritance nor by sale, but 
this has not been tho position which the 
parties have taken up in the Courts 
below. Badri Prasad’s claim was actually 
based on a transfer in his own favour ani 
the litigation having bean fought out on 
the assumption that the right was a 
transferable and heritable one. we can 
see no necessity whatsoever to allow this 
point to be raised at this stage of the 
case. The District Board or the Secretary 
of State for India are neither of them 
parties to the present litigation and the 
decree therein will not affect them in 
any way. It will bo time enough to 
decide this question when either of these 
two parties are involved in litigation 
with the plaintiffs or the defeudant. 
This appeal is decided on the assumption 
that the right of Madan Gopal to take 
the fallen wood is a transferable right 
which descends to his heir9. 

Tho result therefore of our findings is 
this that tho plaintiffs are entitled to a 
declaration that they are entitled to 
take the fallen wood of the trees in dis¬ 
pute which were planted by Madan 
Gopal on tho basis of his application of 
1867 and that the defendant has no right 
to interfere with the plaintiffs’ taking of 
that wood. There is no necessity what¬ 
soever for any injunction as the exercise 
of this right can only occur from time 
to time, and the person who will be in 
possession of the wood will be the Col¬ 
lector or tho District Board until either 
party claims it. The rest of the plain¬ 
tiffs' claim is dismissed. In viow of the 
exaggerations on either side in the course 
of this litigation and the fact that both 
parties claimed originally much more 
than they were entitled to, we think that 
the proper order as to costs of this liti¬ 
gation will be that eaoh party shall bear 
their own coats throughout. We direot 
accordingly. 

V.b./b.k. Decree modified. 
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BlCIIARDS, C. -T. AND BaNERJI, J. 

Mohamad Iltifat Husain — Decree- 
Holder—Appellant. 

v. 

Alim-un-nissa and others Judgment- 
Debtors ‘—Respondents. 

Execution Second Appeal No. 296 of 
1917, Decided on 10th April 1918, from 
a decree of Dist. Julge. Budaun. 

Civil P. C. (19081, O. 34, R 6—Application 

under O. 34. R. 6 is application in original 
suit for new decree and cannot be regarded 
as application for execution — Application 
is governed by Limitation Act (1908), 
Art. 181. 

An application under O. 34, R. 6, is an appli¬ 
cation in the original suit for a now decree and 
it cannot bo regarded as an application iu exe¬ 
cution. Such as application should be made 
within three years from the time when the right 
to make such application accrues aud tho article 
which governs the application is Art. 1S1. 

[P 10G C 2] 

Some mortgaged property was put up to sale in 
execution of a mortgage decree in 1911 and was 
purchased by tho dccreo-boldor. The proceeds of 
the sale being insufficient to satisfy the morteage 
debt, tbe mortgagee made an application in 1913 
under O. 34, U. G, for a \ ersonal decreo. That 
application proved ineffectual and ho made an¬ 
other application for a similar dccreo in 1915: 

Jlcld , that tho application, not being an appli¬ 
cation for execution of tho origiual mortgigo 
decree, was barred by time and-that the interim 
applicatiou did not save limilation. [P 10G O 2} 

Iqbal Ahmad and Mukhtar Ahmad — 
for Appellant. 

S. A. Haidar and Muhamad Yusuf— 
for Respondents, 

Judgment.—Tho appeal arises out of 
an application under O. 34, R. 6. This 
rale applies to cases in which after the 
mortgaged property has been sold the 
mortgagee comes to Court aud asks for a 
personal Jeoree for the balance loft duo. 
The rulo provides that 

where tho not proceeds of any such sale aro 
fouud to be insufficient to p*y tho anuuut duo to 
the plaintiff, if the halance is legally recoverable 
from tho defendant otherwiso than cut of the 
property sold, tho Court may pass a decroo for 
such amount.** 

In tho present oase the original mort¬ 
gage decree wa9 obtained in February 
1906. The mortgaged property consisted 
of two villages. In the events which 
happened the mortgagee became entitled 
to the equity of redemption of one of the 
villages the result being that the two in¬ 
terests (that is, the interest of the mort¬ 
gagee and the interest of the mortgagor) 
vested in one person. This operated to 
discharge the mortgage to the extent of 
the value of the property acquired by the 
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mortgagee. In the year 1911 the other 
village was put up to sale and purchased 
by the decree holder. Accordingly the 
mortgaged property and all rights in res¬ 
pect of it were exhausted in the year 
1911, and it was on this basis that the 
application for a personal decree was 
made. The application was made in the 
year 1915, but there was another appli¬ 
cation for a similar decree in the mean¬ 
time (1913). If the present application 
can be regarded as an application for 
execution of the original mortgage decree, 
then perhaps the application which was 
made in 1913 would save limitation. 
If, on the other hand, the present appli¬ 
cation is not an application for execution 
of the original mortgage decree but is an 
application for a fresh decree, then the 
applicition should have been made with¬ 
in three years from the time when the 
right to make such application accrued, 
and the article which governs the ap¬ 
plication is Art. 181, Lira. Act. We 
find it impossible to hold that an appli¬ 
cation for a decree undor the provisions 
of O. 34, R. 6, is an application for the 
execution of the original decree which 
was a decree for the sale of certain pro¬ 
perty; we think that it is an application 
in the original suit for a new decree and 
and that it cannot be regarded as an 
application in execution. In a somewhat 
similar case of Behari Lai v. Bisheshar 
Dayal (l), Chamier J. seems to have 
expressed the view that Art. 181 governs 
an application for a decree under O. 34, 
R. 6. In this view the order of the Court 
below dismissing the application was 
correct, although the reasons for the 
Court's decision may be open to question. 
We dismiss the appeal with costs. 

V s./R K. Appeal dis missed. 

1. (1012) 14 I C 591. 
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Banerji, J. 

Jai Narai?i Lai and others —Accused— 
Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. No. 125 of 1918, Deci¬ 
ded on 13th April 1918 from order of 

First Class Magistrate, Etawah. 

Criminal P. C. (1898), S. 435 —Evidence 
same againit absconding accused — Others 
acquitted —Order to continue proceedings 
against absconders held improper and High 
Court can interfere under S. 435. 

A complaint having been lodged against eight 
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persons the Magistrate tried five of them, the 
other three having absconded. At a later stage 
however they surrendered but they were not put 
on their trial. Having considered all the evi¬ 
dence for the prosecution, the Magistrate came to 
the conclusion that the complainant had failed 
to establish the charge against the accused, and 
after acquitting the five accused on thoir trial he 
asked for orders from the District Magistrate as 
to whether the prosecution should be continued 
against the other three. The District Magistrate, 
though of the opinion that the evidence against 
them being the same as that produced against 
the other accused the prosecution could not suc¬ 
ceed, nevertheless ordered the continuance of pro¬ 
ceedings against them directing the transfer of 
the case to another Magistrate for trial: 

Held: that the High Court was competent to 
interfere in the matter under S. 435, Criminal 
P. C., and that having regard to the judgment 
of the trial Magistrate and to the observations of 
the District Magistrate, the prosecution of the 
applicants should not ba proceeded with as no 
useful object could be served thereby. [P 107 C 1) 

C. Dillon and J. M. Banerji —for Ap¬ 
plicants. 

R. Malcomson —for the Crown. 

Judgment. —This is an application 
for revision of an order of the District 
Magistrate directing the prosecution of 
the three applicants. It appears that a 
complaint was made against the three ap¬ 
plicants and five other persons charging 
them with offences under Ss. 147, 325 
and 452, I. P. C. The case was tried by 
a Magistrate of the first class against five 
of the accused. The three applicants, Jai 
Narain, Kunj Behari and Sanwalia, had 
not been arrested when the proceedings 
were commenced. At a late stage of the 
proceedings they surrendered but the 
Magistrate did not place them on their 
trial. The Magistrate however considered 
the evidence for the prosecution, con¬ 
sidered all the circumstances of the case, 
inspected the locality and came to the 
conclusion that the prosecution had hope¬ 
lessly failed to establish the charge made 
by the complainant against the accused. 
The case of Jai Narain and Kunj Behari 
w &9 exactly the same as that against some 
of the other accused. The same charge 
was brought against Sanwalia also, hut 
he was not named in the first report. 
After acquitting the other accused the 
Magistrate who had tried the case made 
a report to the District Magistrate in 
which he said that it was useless to pro¬ 
ceed against the applicants after what he 
had said in his judgment, hut he asked 
for orders as to whether the prosecution 
should be continued against the persons. 
The Magistrate of the district in his 
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order says that the evidence against the 
applicants could only be the same as that 
produced against the other accused and 
that as that evidence was not credible, 
the prosecution of the applicants on the 
same evidence would in all probability 
be futile. He also remarked that it was 
doubtful whether any conviction would 
be likely to succeed. 

Still he ordered the continuance of the 
proceedings against these accused and he 
directed the case to be transferred to 
another Magistrate for trial. Against 
this order the present application has 
been filed. Having regard to the judg¬ 
ment of the trial Magistrate iu the case 
against the other accused and to the ob¬ 
servation of the learned District Magis¬ 
trate to which I have referred, it is clear 
that no useful purpose will bo served by 
the continuance of proceedings against 
the applicants. Under these circumstan¬ 
ces I do nob think the prosecution of the 
applicants should be proceeded with. 
That this Court can interfere in a matter 
like this under S. 435, Criminal P. C., 
appears from the judgment of this Court 
in Chada T. N. v. Emperor (l) and the 
case referred to therein. I accordingly 
allow the application and set aside the 
order of the District Magistrate, dated 
2nd February 1918, directing the prose¬ 
cution of the applicants. 

—VJ3. /R.K, _ Application alloiced . 

1. (1910) 10 Cr L J 46=86 I C 878. ' 
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Banerji and Todball, JJ. 
Emperor 


Ghulam Husain— Opposite Party. 
Criminal Appeal No. 93 of 1918. Dei 
dedon ist March 1918. from order 
Addl. Soss. Judge. Gorakhpur. 

t Ct (,878 .\ S - 19 (C—Minor in pc 

3,rs"S w,thoullicen,eU s ui, ‘y” 

,?kere ’* “? thiD 8 in law which prevents 

“„ or , . t ° m boin 8 in actual lect in possession 

from 8 K ll i h ° Ut a .J ,c « n6e or which prevents hi 
from being guilty of an offence under S. 1 

w* fp 1QQ Q 

tlin norary Magistrate, who was exempt fro 
m A?y°, D 01 lhe Arms Act and kept certa 

womin as a wM DB be ., hlnd , him a 

man as a widow and a minor son. No licen 

was ° b tained b y the boo for the arms, bn th< 

ekse in tbe houce «« p- P o b ; 

.^ eld t r tbafc the arms wore In tho custody ar 
onl i 0r l , e 00,1 tr°l of tho minor and that ho w 
e^ty of an offence under S. 19 (£). [p iqq 0 


A. E . Ryves —for the Crown. 

C. R. Alston and Abdul Raoof — for 
Opposite Party. 

Judgment.—This is a Government 
appeal against on order of acquittal 
passed by the Additional Sessions Judge 
of Gorakhpur in tbe case of the opposite 
party, Sheikh Ghulam Husain, who had 
been convicted by a Magistrate of the 
First Class for an offence under S. 19, 
Cl. (f), Act 11 of 1878 (the Arms Act.) 
The facts are simple. Sheikh Ghulam 
Husain i9 the son of one Khadim Husain 
who died in 1901. The family is of good 
social position and owns considerable 
property. Khadim Husain was an Hon¬ 
orary Magistrate and as such was exempt 
from the operation of tho Arms Act. 
The family lives in a three-storied pacca 
building at Ganeshpur. At the death of 
Khadim Husain, Ghulam Husain was a 
boy of fender years. His younger bro¬ 
ther was born a few months after his 
father’s death. Mt. Amina Bibi is the 
widow of Khadim Husain. Apparently 
after the death of Khadim Husain, the 
weapons which he had in. his possession 
remained in the family residence and no 
steps were taken to obtain a license for 
their possession. Ghulam Husain has 
grown up and at tho time that this case 
occurred was on the verge of majority, 
being between the ages of 17 and 18 
years. 

On 12th September 1917, at 3 p. m. 
in tho absence of Mt. Amina Bibi and of 
Ghulam Husain, the family house was 
searched and in it were found in tho 
zenana quarters, locked up in almirahs, 

three guns, eight 9words, one dagger, ono 
kukhri and three old pistols. At the 
same time in the house were also found 
some spears on ono of which was en¬ 
graved Ghulam Husain’s name. The 
weapons were all in good condition and 
apparently had been kept properly 
cleaned. There was some evidence given 
in the case to the effect that Ghulam 
Husain had been seen out in the open ac¬ 
companied by a servant carrying a gun 
some days previous to tbe search. The 
Magistrate who tried the case held that 
the accused was in charge of the guns 
that they were under his control and 
that he was responsible for their posses¬ 
ion without a lioense under the Act 
He therefore convicted him and sentenced 
him to a fine of Rs. 1,000. On appeal 
the learned Additional Sessions Judge haa 
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held that the mother, Mt. Amina Bibi, 
being the manager of the family is the 
person who in law must be deemed to 
have beeu in possession of these weapons; 
that the accused being a minor caunot be 
held to have been in possession and there¬ 
fore ought not to have been convicted. 
Ho accordingly set aside the conviction 
and sentence and acquitted Ghulara Hu¬ 
sain. It is from this acquittal that the 
Local Government has preferred this 
appeal. 

It is true that Ghulam Husain was Dot 
of full age at the time that these wea¬ 
pons were recovered, but there is nothing 
in law w hich prevents a minor from being 
in actual fact in possession of arms with¬ 
out a license or which prevents him from 
being guilty of an offence under S. 19, 
Cl. (1) of the Act. It is difficult for us 
to believe that a pardanashin lady like 
Mt. Amina Bibi would have taken any 
care or specially retained in her posses¬ 
sion the weapons which were found in 
her house. It is clear that these wea¬ 
pons were retained and that they were 
cleaned and properly looked after. In 
the same room with these weapons was 
the spear belonging to Ghulam Husain 
himself on which his name was engraved 
and it i9 clear, therefore that ho took an 
interest in the weapons. There is we 
think good reason to believe that they 
were in his custody and under his con¬ 
trol and that he hos, as a matter of fact, 
committed the offence under S. 19, 
Cl. (0 of the Act. Whether his mother 
has committed the same offence or not 
is not a question which wo have to de¬ 
cide in this appeal, hut we can see noth¬ 
ing in the present case to prevent it be¬ 
ing held on the evidence that the wea¬ 
pons were under the control of Ghulam 
Husain and not of his mother. In the 
circumstances of the case we do not think 
that so heavy a tine as Rs. 1,000 was 
called for. Khadim Husain left behind 
him a pardanashin woman as a widow 
and a small boy. These weapons had 
probably been lying in the bouse for years 
owing more or less to the neglect of the 
District Magistrate in not having taken 
proper action on the death of Khadim 
Husain. The offence committed is one 
for which a more or less nominal punish¬ 
ment will suffice. We therefore allow 
the appeal, sot aside the order of acqui- 
fcal and restore the conviction of Ghulam 
Husain under S. 19, Cl. (f), Arms Act and 
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sentence him to pay a fine of Rs. 100 or 
in default to one month’s simple impri¬ 
sonment. 

V.B./R.K, Appeal allowed. 

A. I. R. 1918 Allahabad 103 

Richards, C. J. 

Golardhan —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revu. No. 102S of 1917, De¬ 
cide! on 27th February 1918, from order 
of Ollg. Dist. Magistrate, Etawah. 

Criminal P. C. (1898), S. 110 — Orderunder 
S 110 requiring sureties to be 'approved 
sureties’’—Sureties residing in another police 
district and helping accused in defence is no 
ground for refusing. 

Where an order to furnish security underS. 110, 
simply requires the sureties to bo "approvedsure¬ 
ties," the mere fact that the sureties do not re¬ 
side in the same police district and have evi¬ 
denced their friendship by helping the accused 
in his defence will not suffice in law to justify a 
refusalilo accept the sureties [P 103 C 2;P 109 C 1] 
Satya Chandra Mukerjce and Brij Mo¬ 
han F//ns—for Applicant. 

It. Mnlcomson —for the Crown. 
Judgment. —In this matter it appears 
that Gobardhan was ordered to furnish 
security under S. 110. The order upon 
him was that ho should give security him¬ 
self in tbo sum of Rs. 200 and two ap¬ 
proved sureties of Rs 100 each. If be 
complied with the terms of this order he 
was entitled to bo released. Gobardhan 
has presumably given his own bond for 
Rs. 200. He ins produced two sureties 
who are ready to give security to the ex¬ 
tent of Rs. 100 each. The Magistrate has 
declined to accept the sureties on two 
grounds, first, that the sureties reside in 
another police station. Apparently they 
are not very far removed from the resi¬ 
dence of the accused hut they are not in 
the same police district. The second 
ground is that they assisted Gobardhan in 
his defence. It seems to me that the 
second ground is no legitimate ground for 
refusing to accept the sureties. Presum¬ 
ably it will always be some friends of a 
person agaiust whom proceedings have 
been taken under S. 110, who will give 
security for him. It is very unlikely that 
any complete outsider, who has do inte¬ 
rest whatever in the person charged, will 
undertake the responsibility. As I said 
befor 3 it must always be a friend who 
will undertake the responsibility. The 
mere fact that those sureties evidenced 
their friendship by helping in thedefenoe 
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seems to me to be no reason at all for re¬ 
fusing to accept them as sureties. The 
first ground is, as already state i, they re¬ 
side in another police district. The order 
simply required tbit the sureties should be 
“approved sureties." This I think to 
mean that they should be themselves per¬ 
sons of good character and solvent. I think 
therefore that both the grounds upon 
which the learned Magistaate refused to 
accept the sureties are not sufficient in 
law to justify his doing so. The matter 
will now g 9 hack to the Magistrate, «who 
will deal with the matter having regard 
to what I have said above. 

V.B./r.K. Case sent back. 
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PlGGOTT, J. 

Mohamad Ali Khan —Applicant. 

v. 

Baja Bam Singh — Opposite Party. 

Criminal Ren. No. 138 of 1918, Deci¬ 
ded on 4th May 1918, from order of First 
Class Magistrate, Az.amgarh. 

* Criminal P. C. (1898), S. 250—S. 250 
• peaks of whole cate and contemplates 
trial or inquiry ending in unqualified acquit- 
tal—Where accused is charged under differ¬ 
ent sections and is acquitted under one but 
convicted under others S. 250 does not 
apply. 

Section 250 spooks of "tho case" as a whole 
and contemplates a trial or inquiry ending in 
the unqualified acquittal or discharge of tho ac¬ 
cused. A complainant who, having a genuine 
grievance, wilfully exaggerates or distorts tho 
same in ordor to aggravate the case against the 
accueed U liable, in the discretion of tho trial 
Court, to bo prosecuted for any ofTenco against 
tho Indian Penal Code which he may have com¬ 
mitted, but the policy of tho Legi^ature seems 
to bo to limit the summary jurisdiction of tho 
Court under S. 260 to simple Cises, in which tho 
complainant is fonnd to have been wholly in 
thewr.Bg. (P 109 C 2) 

v^omplainant charged accused under Ss. 500 
and 506, Ponal Codo Tho accused was convicted 
on the former and acquitted on tho latter charge 
and the complainant was order to pay com¬ 
pensation to the accused, on the groun I that the 

charge of criminal intimidation was frivolous or 
voxaiious: 

Held: that the provisions of S. 250 did not 
applj, to such a stato of fact;, unless tbo accused 
was discharged or acquitted altogether 

. , , , , [P 109 0 2] 

Iqbal Ahmad —for Applicant. 

Peary Lai Banerji—[ ot Opposite 
Party. 

Judgment—Raja Ram Sinfih was 
tnea at one trial by a Magistrate of the 
Fn-st Class on two charges framed under 
S. 506 and 8. 600, I. p. Q. He was 
acquitted on the former and convicted 


on the latter charge. The complainant 
Muhammad Ali Khan has been ordered to 
pay a compensation ot lis. 25 to Raja 
Ram Singh on the ground that the 
chargeof criminal intimidation was frivol¬ 
ous or vexatious. The question I have 
to determine is whether this order is 
legal in view of the fact that Raja Ram 
Singh was convicted on one of the two 
charges against him. I must take it that 
the complainant’s case was that the two 
offences in question were committed in 
the course of one series of acts so con¬ 
nected togother as to form the same 
transition, otherwise they would have 
been separately charged and tried separ- 
atoly. The provisions of S 250, Cri¬ 
minal P. C. will nob apply to such n 
state of facts, unless the Magistrate who 
tried the case discharges or acquits the 
accused altogether. The section speaks 
of “the case" as a whole and contem¬ 
plates trial or inquiry ending in tho un¬ 
qualified acquittal or discharge of the 
accused. A complainant who, having 
a genuine grievance, wilfully exaggerates 
or distorts the same in order to aggravate 
the case against the accused is liable, in 
the discretion of tho trial Court, to he 
prosecuted for any offence against the 
Indian Penal Code which he may havd 
committed; but the policy of the Legis. 
lature seems to be to limit the summary 
jurisdiction of the Court under S. 250, 
Criminal P. C. to simple cases in whioh 
the complainant is found to have been 
wholly in the wrong. There is authority 
for this view in the case of Mukti Bewa 
v. Jhotu Santra (l). I think that case 
was rightly decided and that it covers 
the facts now before me. 

I set aside the ordor directing Muham¬ 
mad Ali Khan to pay Rs. 25 as com¬ 
pensation. Tho money, if paid, will be 
refunded. 

- v n /R _ Order set a *id*. 

1 . (1897) 24 Udl 69. --- 
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Baneuji, J. 

Abdul Bashid Aoousod —Applicant. 


v. 


Emperor —Opposite Party. 

Criminal Rovn. No. 91 of 1918. Deoid 

AAaTq T Vp , rU \T 8 ' fro,n order of 
Addl. Sess. Judge, Moradabad. 
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Penal Code (I860), S. 482 — Fraudulent in¬ 
tention is ingredient of offence—In its ab¬ 
sence conviction is improper. 

It was agreed between different Oil Companies 
that tins belonging to one company might be 
used by another company provided that the 
latter company put upon the cap of the tin a 
distinctive mark indicating that the oil contained 
in tbo tin was the oil of the company which was 
using the tin. Accused sold eight tio9 of the 
Standard Oil Co. containing the oil of the Burma 
Oil Co. Two only of the tins bore the distinc¬ 
tive mark of the latter company. It was found 
that the accused told the purchaser at the time 
of the sale that the tins contained the oil of the 
Burma Oil Co. 

Held: that the accused had used a false trade¬ 
mark, but that there being no intent to defraud 
he could not be convicted of an offence under 
S. 482. [P 111 C 2] 

C. Dillon , S. M. Sulaiman aud Satya 
Chandra Mukerji —for Applicant. 

R. Malcomson —for the Crown. 

Judgment. —The accused in this case 
has been convicted under S. 482, I. P. C. 
of having used a false trade-mark. The 
accused is the agent of the Burma Oil 
Co. The trade-mark which he is said 
to have used is the trade-mark of the 
Standard Oil Co. of the Unitod States. 
Since the war it had been agreed between 
different oil companies that tins belong¬ 
ing to one company might be used by 
another company, provided that the other 
company put upon the cap of the tin a 
distinctive mark indicating that it was 
the oil of the company which was using 
the tin. In the case of the Burma Oil 
Co. they had to put on the cap the word 
“Victoria” showing that the oil, though 
contained in the tin of the Standard Oil 
Co. was oil of the Burma Oil Co. It 
has been proved that the accused sold 
eight tius of kerosine oil to one Shekhar 
Chand. The caps of two of the tins bore 
the word “Victoria” the remaining six 
had only plain caps. It i9 iu respect of 
these tins that the accused has been con¬ 
victed. Two questions arise in thiscase. 
The first is whether the accused used a 
false trade-mark and the second is whe¬ 
ther he has proved that ho did not use 
the trade-mark with intent to defraud? 
As to the first point it has been fully 
established that in using tins which had 
plain caps on them he used a false trade¬ 
mark. S. 480, I. P. C. defines what is 
meant by a false trade-mark. According 
to that section whoever used any re¬ 
ceptacle with any mark thereon in a 
manner reasonably calculated to cause 
it to bo believed that the goods contained 
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in such receptacle were the manufacture 
or .merchandise of a person whose manu¬ 
facture or merchandise they were not, 
was said to use a false trade-mark. In 
the present case if there was no mark on 
the cap the accused U9ed a receptacle 
which was reasonably calculated to cause 
it to be believed that the goods contained 
in the tins were the manufacture of the 
Standard Oil Co. and not of the Burma 
Oil Co. Therefore in using the tins of 
the Standard Oil Co. without putting on 
the cap the mark of the Burma Oil Co. 
he used a false trade-mark. We have 
next to see whether the accused has been 
able to prove that he acted without in¬ 
tent to defraud because if he proved that 
he had acted without 9uch intention, he 
would not be punishable under S. 482, 
I. P. C. 

The accused sold the tins in question 
to one Shekhar Chand. Shekhar Chand 
was examined as a witness and he clearly 
swore that at the time that he bought 
the tius from the accused the latter told 
him that they contained not the oil of 
the Standard Oil Co. but the oil of the 
Burma Oil Co. and that the price agreed 
upon was the price prevailing in the mar¬ 
ket of the Burma Oil Co’s, product. If 
that statement was true there was no 
fraud in the case and it was apparent 
that there wa9 no intention to defraud. 
There wa9 nothing to 9how that there 
was any conspiracy or collusion between 
Shekhar Chand and the accused. Shekhar 
Chand is not a dealer who sells kerosine 
oil in the neighbourhood of the place 
where the acoused carried on his busi¬ 
ness. The Courts below have not dis¬ 
believed him. If Shekhar Chand sells 
this oil, which he knew to he the oil of 
the Burma Oil Co. and which he had 
purchased as such, as oil manufactured 
by the Standard Oil Co. he would be 
punishable under S. 486, I. P. C. but 
that would nob justify the conviction of 
the accused under S. 482. This being so, 
it seems to me that the conviction under 
S. 482, I. P. C. cannot be sustained. I 
allow the application, set aside the con¬ 
viction and sentence and direct that the 
fine imposed on the accused, if paid, be 
refunded. 

V.B./r.k. Conviction set aside . 
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Tcdball. J. 

Emperor. • 

v. 

Dahawal Singh —Accused. 

Criminal Ref. No 863 of 1917, Decided 
on 6th November 1917, made by Dist. 
Magistrate, Benares. 

# Criminal P. C. (1898), S. 250 —Informa¬ 
tion of offence charging certain person 
given to another— Other lodging complaint 
^First informer is person within S. 250 on 
whose information accusation is made. 

Where one person gives information to another 
charging a third person with an offence with 
the intention that the information should be con* 
veyed to a Magistrate with a viow to a prosecu¬ 
tion, the person first giving the information is the 
person upon whose information the accusation is 
made within the meaning of S. 250. [P 111 C 2] 

Judgment.—Tho District Magistrate, 
Benares has referred the case to thi 9 
Court with the recommendation that the 
order passed under S. 250, Criminal 
E. C., directing Jagmohan Dom to pay 
R9. 10 as compensation to the Police 
constable, bo set aside. Jagmohan Dom 
gave information to the Revd.G. Spooner 
of the Wesleyan Mission to the effect 
that tho accused constable had extorted 
from him the sum of Rs. 10. The Revd. 
G. Spooner made an enquiry on his ao- 
count and then reported the matter to 
the District Magistrate. The District 
Magistrate thereupon directed the pro¬ 
secution of tho constable. The Court 
trying the case found tho charge frivol¬ 
ous, acquitted the accused, and directed 
Jagmohan to pay compensation. The 
Magistrate in his reference merely states 
that the order does not appear to him to 

hL hlr* doos . nofc * ive a ay grounds for 
his belief of opinion, S. 250 says that 

pay compensa tion to the accused.” *° 

Tb 0 question therefore is whether it 

Dom thTt thl ,nform . ation of Jagmohan 

intention that it shnnU , ne 

«“ District 

prosecution, them olo.rly Js^oCd^ 
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was the person upon whose information 
the accusation was made. The mere fact 
that heutilised the Missionary for the pur¬ 
pose of conveying the information to the 
District Magistrate cannot protect him. 
If, on the other hand, he merely in con¬ 
versation told the Missionary about tho 
case without any desire for or view to a sub¬ 
sequent proseention or to the conveyance 
of the information to the District Magis¬ 
trate, then he was hardly liable for the 
intervention of a busy body who took it 
upon himself to make a complaint to the 
District Magistrate. In this latter cir¬ 
cumstance, it would be the Revd. G. 
Spooner who would be liable to pay com¬ 
pensation. I have examined tbe letter 
sent by the Missionary to the District 
Magistrate, and that letter is sufficient 
to show that Jagmohan did intend to 
make a complaint with a view to securing 
the punishment of the constable. It 

. • . . I was upon his infor¬ 

mation that the accusation agaiust thoi 
constable was made in Court before the! 
Trying Magistrate. In these circums¬ 
tances I do not think that the ordor 
passed was illegal. Let the record bo 
returned. 

V,B, / R,K - _ Record returned. 

A. I. R. 1918 Allahabad 111 (2) 

PlGGOTT, J. 

Abdul Latif Khan -Applicant. 

v. 

Emperor Opposite Party. 

Criminal Revn. No. 945 of 1917 De 

M 1S f 1918 ’ from order of 

D st. Magistrate, Etah. 

S3BBSSMS 'J, 

(b) Criminal P. C. (1898), S 342—IV ° 

iititM 
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A. H. C. Hamilton —for Applicant. 

B. Malcomson —for the Crown. 

Judgment. —This application in revi¬ 
sion arises on the follosvinsstate of facts: 
On the 17th July last a woman named 
Dojia was struck by a bullet while she 
was with her husband in a field where he 
was working. The shot had been fired by 
some sportsman in the immediate neigh¬ 
bourhood, and it is not suggested that the 
injury to Mt. Dojia was anything but ac¬ 
cidental. A number of villagers were 
attracted to the spot and proceeded to 
arrest two Mahomedans, named Abdul 
Latif Khan aod Balal Khan, as being res¬ 
ponsible for the injury caused to Mt. 
Dojia. These two men were taken to the 
Kasganj Folice Station, some five miles 
distant, along with the injured woman 
and her husband and at the same time 
there was produced at the police station 
a double barrelled muzzle loiding gun. 
The two Mahomedans arrested on suspi¬ 
cion were admittedly strangers to Mt. 
Dojia and her neighbours. The police 
eventually sent up one of these men. Abdul 
Latif Khan, for trial in respect of offen¬ 
ces under S. 338. I. P. C., and S. 19, 

* Arms Act. The Magistrate who took cog¬ 
nizance of the matter began by issuing 
process against the other strangor Badal 
Khan: but after taking the evidence dis¬ 
charged both the accuse 1 persons. The 
order of discharge is dated 21st Septem¬ 
ber 1917. The gun in question although 
hearing a serial nnmbor and therefore 
having apparently at some time or other 
been held lawfully under a license could 
not he traced in the Etah district; an! it 
is admitted that Abdul Latif Khan and 
Badal Khan held no license to possess fire 
arms of any description. Representations 
were made to the District Magistrate 
as to the impropriety of the order of 
discharge and on 10th November 191/ 
the District Magistrate, alter examining 
the record, passed an elaborate order, 
reviewing the evidence discussing the 
comments made on the same by the Try 
ing Magistrate and finally directing fur¬ 
ther inquiry to he made as regards Ablul 
Latif Khan . This order was of course 
passed under S. 437. Criminal P. C. It 
is quite clear that no previous notice had 
been issued to Abdnl Latif Khan to show 
cause why the order of discharge passed 
in his favour should Dot be sot aside. A 
curious feature of the case is that before 
that order had been set aside at all, that 
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is to say, on 7th November 1917, another 
First Class Magistrate of the Etah dis¬ 
trict had taken coguizanco of the offence 
and had issued process to Abdul Latif 
Khan to appear and answer charges un¬ 
der S. 333, I. P. C., g and S. 19, Arms Act. 
However, the question whether Abdul 
Latif Khan could have been retired by 
another Magistrate without the order of 
discharge passed on 21sb September 1917 
being first set aside, is not now before 
roe and I need not d'scuss it. The appli¬ 
cation iu revisijn which I have to con¬ 
sider D against the District Magistrate’s 
order of 10th November 1917. 

Now it is beyond question that nothing 
in S. 437, Criminal P. C., requires previ¬ 
ous notice to any accused person who has 
been discharge! before further inquiry 
into his case is orlered by a competent 
authority that is to say by the High Court 
or the Sessions Judge or the District 
Magistrate Noverthlos9 it has been laid, 
down in a number of cases that as a mat 
ter of judicial discretion it is advisable 
that previous notice should issue, when 
the matter for consideration is the sot¬ 
ting aside of an order of discharge passed 
in favour of an accused person who has 
actually been before a Court to answer 
the facts alleged against him. I am not 
aware that the decision of this Court in 
Quten-Emprcss v. Ajudhia (l), which it¬ 
self follows certain older decisions, has 
ever been disapproved of in any subse¬ 
quent docision of this Court. I arn myself 
of opinion that in a matter of this sort it 
would have been better for the District 
Magistrate to give Abdul Latif Khan pre¬ 
vious notice and an opportunity of arguing 
the case before him. I am net disposed 
however to interfere with the order of 
the Court below merely on this ground. 
If the only result of my doing so were to 
compel the District Magistrate to issue 
notice now to Abdul Latif Khan, this 
might only load to the passing of another 
order under S. 437, Criminal P. C., and 
the only result would have been incon¬ 
venience to the Courts and undesirable 
dolay iu the disposal of the matter. If on 
the othor hand L were to take it upon 
myself to direct that no further proceed¬ 
ings ha taken, I conceive that I should bo 
straining the powers of this Court, and I 
am not satisfied that I shoul 1 not be pre¬ 
judicing the interests of justice. I have 
nrpf^rre l to deal vi*h the matter by ask 

1. (1893) ‘20 All 3J9. 
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ing the learned Advocate who repres3nt3 
Abdul Litif Khan to take this opportu¬ 
nity of showing came why further inquiry 
should not be ordered. *In substance I 
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PlGGOIX, J. 

> 

Bahu Ram —Appellant. 


have dealt with the matter a3 if the re¬ 
cord had been called for directly by this 
Court with a view to considering the pro. 
priefcy of the order of discharge. I do nob 
think it would be advisable for me to 
enter into detail with regard to the very 
different opinions expressed by the Try¬ 
ing Magistrate an<J by the Distrist Magis¬ 
trate in respect of the value and reliabi¬ 
lity of the evidence produced at the 
original hearing. I do think however 
that the District Magistrate’s order shows 
good and sufficient cause for further in¬ 
quiry into this matter in the interests of 
justice. It seems practically beyond ques¬ 
tion that an offence punishable under the 
Arms Act, as well as an offence punish¬ 
able under the Penal Code, were commit¬ 
ted by somo person or other on the occa¬ 
sion in question. I agree with the District 
Magistrate that it is in the interests of 
justice that there bo further inquiry into 
the question whether the commission of 
one or both of tbe9o offences is or is nob 
brought home to the accused Abdul Latif 
Khan. I think it advisable under the cir¬ 
cumstances that this inquiry should take 
place outside the limits of the territorial 
jurisdiction of the District Magistrate of 
Etah. My order therefore is that this 
application for revision do stand dismiss, 
ed, and that the further inquiry against 
Abdul Latif Khan directed by the order 
of 10th November 1917 be held in the 
distriot of Aligarh. I transfer the case in 
■question to the Court of the District Ma¬ 
gistrate of Aligarh, who may either dis¬ 
pose of it himself or transfer it for dis¬ 
posal to the Court of any First Class 
Magistrate subordinate to himself. 

With regard to one matter of detail 
which has been pressed upon my notice 
I may say that I agree with the District 
Magistrate that the proceedings taken 
against Badal Khan were injudicious, and 
that the fact of his having been in the 
position of an accused person during the 
inquiry which resulted in the order of 
discharge should in no way be considered 
to prevent his being summoned as a wit¬ 
ness in the further inquiry now ordered. 

V.B./r.k, Further inquiry ordered . 


Emperor —Opposite Party. 

Criminal Appeal No. 303 of 1918, De- 
cidedou loth July 1918, from order of 
Mainpuri, D/- 8fch April 191S. 

(a) Criminal P. C. (1898), S. 103 —Search 
of home — Evidence of wilnets present at 
search— Court is not bound to accept. 

A Court is not bound lo accept as true the 
evidence of witnesses colled in under S. 103, to 
witness a search, if it, can ba shown to be false. 

[P 114 C 1] 

fb) Armi Act (1878), Ss. 19(f) and 30 — 
Offence punishable under S. 19 (f)-Power 
of search —How to be exercised explained. 

The power o£ search in respect of an offouco 
punishable under S. 19, Cl. (f) must by virtue of 
S. 30 of the Act, bo asercisad in the presence of 
some officer specially appointed by name or iu 
virtue of his office by the Local Government in 
this behalf. IP 115 .c 1 ] 

(c) Arms Act (1878), Ss. 19 (f) and 30- 
Search without warrant by police officer 
specially empowered to conduct searches, is 
not illegal. 

Where a Police Officer in charge of a reporting 
station is specially empowered by the Local 
Government t) conduct searches in respect of 
ofTonces under S. 19, Cl. (f), Arms Act, a search 
conducted by such officer in respect of an offence 
under that clause without obtaining a warrant 
from a Magistrate is not illegal. [P 116 C 1 ) 

C. R. Alston and A. P. Dube—lor Ap¬ 
pellant. 

Lalit Mohan Benerji —for the Crown. 

Judgment Babu Ram appeals against 
his conviction on a charge under S. 19 ([), 
Arms Act (11 of 1878). .The case against 
him ;s that he had in his possession and 
under his control two swords, one gun, 
one pistol and certain ammunition in 
contravention of the provisions of the 
Arms Act, that is to say, without having 
any license for the same. The evidence 
ha3 been fully set forth and disoussed in 
the admirably lucid and convincing judg¬ 
ment of the Sessions Court and I do not 
propose to go into it at leogth. The eg 
sential facts are that a certain house was 
searched upon information given by one 
lxhiali Ram, who has been produoed as a 
witness for the pro9eoution and that the 
arms whioh are the subjeot-matber of the 
charge were found in a receptacle formed 
by hollowmgouta log of wood, the re- 
oeptaole itself being buried underground 
m a small room in a corner of the build¬ 
ing. The case for the defence is that the 

discovery of the arms in that place does 

not prove that they were in the posses- 
aion or under the control of Babu Ram 
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The suggestion further is that it is a 
rr.afcter of fair inference from the evidence 
that they had been concealed in that 
place by enemies of Babu Ham in order 
to get him or his father Hulas Rai into 
trouble. The decision of the questions 
thus raised must depend upon the proper 
appreciation of certain evidence given by 
Sub-Inspector Mafuz Ali Khan and the 
witnesses Angan Eal and Sikbar Chand 
on the one side, and the witnesses Maha¬ 
raja Singh, Chunni Lai and Gokul on tho 
other. Maharaj Singh and Chunni Lai 
were official witnesses to tho search, that 
is to say. the witnesses from the neigh¬ 
bourhood of the appellant’s house whose 
attendance had been procured by the Sub- 
Inspector in accordance with the S. 103, 
Criminal P. C. Tho Sub-Inspector had 
complied'with the law by calling in these 
•two persons, but the fact that he had 
done so does not bind the Court to accept 
as true their evidence if it can he shown 
to ho false. Iu the present case the Sub- 
Inspector for reasons sufficiently ap¬ 
parent had taken the trouble to secure 
the attendance of two other witnesses ; 
the evidence given by himself and by 
these men, Angan Lai aud Sikhar Chand 
receives 9trong corroboration from the 
unimpeachable testimony of Rai Bahadur 
Man Singh, Superintendent of Police, 
and Mr. Sheo Rakhan Singh, Deputy 
Magistrate. I have not the slightest 
doubt, after an examination of the record 
that the learned Session Judge, who had 
the concurrence of tho Assessors, wa9 
perfectly right in rejecting the evidence 
of Maharaja Singh, Chunni Lai and Gokul. 
Anything lees convincing on the face of 
it I have rarely read. Their assertion 
that tho house in question had been 
lying vacant for years is conclusively 
disproved by the observations made on a 
subsequent date by tho Superintendent 
of Police and the Deputy Magistrate. 
The most crucial point in their evidence 
namely, the assertion that the Sub- 
Inspector on entering the house went 
straight to the remote and somewhat 
isolated chamber in which the discovery 
was made, is introduced in a singularly 
unconvincing manner in the evidence of 
Maharaj Singh, and is, in my opinion, 
quite sufficiently contradictor! by the 
ordinary probabilities of the ca*e. Tho 
conduct ascribed to tho Sub.Inspector by 
the defence evidence is that of a man at 
once* unscrupulous and singularly guile¬ 


less and open in betraying himself by his 
actions. I am satisfied that the inner 
room in which these arms were found' 
was under tho control and in the exclu¬ 
sive possession of the appellant Babu 
Ram. He had the key of the outer 
door of tho house in his own possession. 
He was the only inhabitant of the house 
(aloDg with his family) at the time of 
the search, and he produced from hisown 
possession the key of the inner room from 
which alone the small closet in which 
the unlicensed arms were found could bfr 
approached. 

I have not been asked by the prosecu¬ 
tion to reconsider the question whether 
tho learned Sessions Judge was right in 
refusing to record the conviction in this 
case under Cl. 1, S. 20, Act 11 of 1878.. 
Personally I find it difficult tounderstand 
with what purpose the otTences men¬ 
tioned in Cl. (f), S. 19 of the said Act are 
included in tho list of offences speoified in 
the first portion of S. 20, if that sootion 
was not intended to apply to such a case 
as the present. The question mu9t not 
bo confused by reference to the wholly 
distinct question of the scope of Cl. 2 r 
S. 20, Act 11 of 1878, in respect of which 
I in no way dissent from the opinion 
pronounced by a learned Judge of this 
Court in the ciso cf Ram Sarup v. Em¬ 
peror (]). The sentence passed however 
was within the power of the Court below 
under S. 19, Act 11 of 1978, and I see no 
adequate reason for making a formal 
alteration in the conviction. A 9trong 
point has been made on bobalf of tho ap¬ 
pellant of tho alleged illegality of the 
search of this house by the Sub-Inspector 
Mafuz All Khan, without a warrant from 
a Magistrate. I find nothing in the provi¬ 
sions of Ch. 7, Arms Act to make such a 
search illegal. S. 25 deals with the spe¬ 
cial case of a Magistrate who receives in¬ 
formation that a person who has arms,, 
ammunition or military stores in his pos¬ 
session, is keeping them for some unlaw¬ 
ful purpose or that for any other reason 
such person cannot ho allowed to remain 
in possession of the same without danger 
to tho public peace. 

Incases falliug under S. 25 it is wholly 
irrelevant whether the arms, ammunition 
or military stores in question are or are 
not covered by liceuse. Unlicensed pos¬ 
session of arms punishable under S. 19, 
Cl. (f). Ac t 11 of 1878. ia__a_cognizable 
1. (1900) 28 All. $09. 
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offence, and is therefore an offence which 
under the Criminal Procedure Code a 
great many police officers are entitled to 
investigate. In the conduct of such an 
investigation a search for the purpose of 
discovering the arms in respect of which 
it is believed that an offence has been 
committed would be legal under 3. 165, 
jCrirainal P, C. The legislature however 
baa 9een fit to restrict the powers of 
police officers in the matter of offences 
punishable under S. 19, Cl. (f), Arms Act, 
|by the special provisions of S. 30 cf the 
[said Act. The power of search in respect 
of an offence punishable under that parti¬ 
cular clause of the Act is required to be 
made in the presence of some officer 
specially appointed by name or in virtue 
of his office by the Local Government in 
this behalf. The Local Government has 
jseen fit to empower, amongst other per¬ 
sons, police officers in charge of reporting 
stations, by virtue of their office, to con¬ 
duct such searches. Sub-Inspector Mafuz 
Ali Khan was on the date in question an 
officer in ohargo of a reporting station and 
there is nothing illegal in the action taken 
by him. I am quite satisfied that the 
appellant has boon rightly convicted and 
I am not prepared to interfere with the 
severity of the sentence passed by the 
Court below. I think the learned Ses¬ 
sions Judge ha3 given an adequate reason 
for tho same. I dismiss the appeal. The 
appellant must surrender to hia bail to 
undergo the unexpired portion of his sen- 
fcence. 

V.B./r.k. Appeal dismissed . 
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Balwant Singh — Judgment-debtor — 
Appellant. 

v. 

Joti Prasad and others —Decree, holders 

BoapDndents. 

A PP 0al No. 160 of 
1918, Decided on 15th July 1918. from a 
decree of Sub.Judge. Saharanpur. 
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tbe adopted son and merely his right of enjoy¬ 
ment and possession is postponed till after the 
death of the widow. A transfer of such vested 
right by adopted son during the widow's lifetime 
is unaffected by S. G (a). IP 119 C 2; P 1£0 C 1] 

Nekal Chaml —for Appellant. 

D. E. O’Conor and Lakshmi ffarain —■ 
for Respondents. 

Judgment. —This appeal arises cut of 
an execution proceeding under two dec¬ 
rees, dated (l) 22nd June 1917 and (2) 
15th December 1917, both of which were 
passed in one and the same suit 63 of 
1915, (1) Rai Bahadur Lala Joti Prasad, 
(2) Lala Raghunath Singh and (:j) Lala 
Beni Prasad, plaintiffs versus (1) Cho- 
udhri Balwant Singh, (2) Rana Indar 
Singh defendants. The application for 
execution was made on 17lh December 

1917. and tho prayer made was that pos¬ 
session over Tallnqn Naogawn, entered in 
the list annexed to the application, be 
delivered to the decree-holders against 
tho judgment-debtors 1 and 2. A further 
prayer was that the Collector of Saha¬ 
ranpur, who wa9 in possession of the pro¬ 
perty as a reoeiver, be asked by a Rub- 
kar to deliver possession of tho said pro¬ 
perty to decree-holders and to hand over 
to them such sums of money as may be 
with him in deposit, on account of the 
profits of the said property. Objections 
were raised by Balwant Singh, judgment- 
debtor, to the execution of tho decree. 
Those objections have been disallowed by 
the learned Subordiuato Judge of Saha, 
ranpur by his judgment, dated 5th Anri! 

1918. Choudbri Balwant Singh, judfi- 
mout.debtor, has appealed and iD the 
memorandum of appeal has raised pleas 
embracing almost all the objections which 
he had raised in the Court below- I n 
order to appreciate the pleas raised and 
tho argument addressed to the Court on 
behalf of the appellant it is necessary to 

state shortly the previous history of the 

litigation. One Raja Raghubir Singh was 

the owner of a considerable property 

known as the Landuara Estate. He died 

n the year 1868, leaving Rani Dharam- 

kuar, who was pregnant at the time as 
his widow. 

Ifc ie an admitted fact that before his 
death he permitted and authorized his 

ehibTh t0 ad ??u a S< ? n for him - in case the 
ehffd born of the widow died in its infan- 

annfhS. f h6r gaV ® P 0rra »89ion to adopt 
another son in case the one adopted was 

A eh?M n h ‘ 8 ? h,!dh ° od * in her life time 
A child was born aftor the death of Ra- 
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ghubir Singh, bub he having died, Rani 
Dharamkuar adopted one Indar Singh, in 
1877. The latter having died, she adop¬ 
ted one Rambadao Singh in 1883, who 
also having died in 1885, one Bharat 
Singh was selected in 1893 for adoption 
but before his adoption had taken place, 
he died in 189G. Eventually Choudhry 
Balwant Singh, the appellant in this ap¬ 
peal, was adopted on 13th January 1899 
and a deed of adoption was executed on 
that date and was formally registered. 
The material portions of the said deed 
having a hearing upon the questions in 
dispute in this appeal are those: In 
p. 3, it is stated that on the death of the 
Raja, Rani Dharamkuar entered into pro¬ 
prietary possession or all kinds of pro¬ 
perty (liar qism matruhah ki malik o 
mustahiqq o quliz hui) and that she 
was in possession of all the propsrty be¬ 
longing to the Reya3at of the said Raja 
Saheb at the time of the execution 
of the document. In para. 4, it is stated 
that being the owner of a considerable 
property, the Raja in his lifetime, owing 
to religious needs and other requirements 
was anxious to have a son born who may 
fulfil the religious needs and who may be 
the owner of the Reyasat. In para. 5, 
it is stated that as the lady, at the time 
of his last illness, was pregnant, he did 
not adopt a son himself in his lifetime. 
In para. 6, it is stated that during his 
last illness, having suddenly become 
hopeless of his life, ho by way of precau¬ 
tion, directed the lady, 

“that in cas 9 a daughter i* born or if a boy 
having born dies, I enjoin upon you and order 
you that you shoull adopt a boy for me, so that 
he may keep our name alive and after your death 
may bo tho absolute owner and possessor of mv 
entire estate and if perchanco the son adopted, 
according to this permission, dies in your life- 
timo then you will continue to havo the power of 
further adoption’* 

In para 10, it is stated that she in June 
1898 selected Choudhri Balwant Singh, 
son of Choudhri Ramnawaz, for the pur¬ 
pose of adoption and from that date the 
said Balwant Singh came under her pro¬ 
tection and was brought up by her. In 
para 11, it is stated that the executant 
adopted Choudhri Balwant Singh on 13th 
of Jauuary 1899. In para. 12, it is stated 
that 

"The said IiHwant Singh will be considered the 
adopted son of Raja Raghubir Singh and of tho 
executant and he will perform all the religious 
duties towards tho said Raja Sahob and tho exe¬ 
cutant aftor the death of the executant, and 
aftor her death he will bo the absolute owner of the 
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property of the Reyasat Landhaura. Tho most 
important provision is contained in pira. 13 
which runs thus: “That during her lifetime the 
executant will continue to have all the rights 
over all the properties of tho royasat of Lao- 
dhaura left by Raja Raghubir Singh which a 
Hindu widow has over her husband’s estate ac¬ 
cording to the Hindu law and that she will con¬ 
tinue to bo the owner and in possession as be¬ 
fore, that the said Balwant Singh, my adopted 
son will have no right to interfere with my rights 
of ownership and with the management and 
supervision of the reyasat during my life. But 
the said adopted boy will be maintained accord¬ 
ing to his position and status and he \n ill be pro¬ 
perly brought up and that she has adopted Bal¬ 
want Siugh on these conditions and Choudhri 
Ramnawaz. the father of Balwant Singh has 
given him in adoption on these very conditions 
and this was in accordance with tho wish and 
permission of the Raja Saheb .. . .** 

On the same date Choudhari Ramnawaz 
Singh executed an iqurarnama in which, 
after mentioning that ho had willingly 
given his son Choudhri Balwant Singh, 
aged 16 years, in aloption to Rani Dha¬ 
ramkuar, ho stated. 

“that from this date tho son ceases to have any 
connexion with his natural family and that the 
said son will, from to-day, acquire all tho rights 
which an adopted sou has under the law in all 
tho property left (matrukah) by Raja Raghubir 
Singh deceased and which are in the possession 
of the Rani Sahoba. But it has been agreed 
between mo and Rani Saheba that according to 
the wish and permission of Raja Raghubir Siugh 
tho Rini Saheba will continue to bo malik aur 
kabiz (owner and in possession) of tho entire ro¬ 
yasat during her life.'* 

Disputes having arisen between Cbou- 
dhri Balwant Singh and his adoptive 
mother, Rani Dharamkuar the latter insti¬ 
tuted a suit against him in 1905 with the 
object of getting rid of him. It is unne¬ 
cessary to give the details of that litiga¬ 
tion; it is enough to state that the suit 
was dismissed and Choudhri Balwant 
Singh was successful. His position as tho 
adopted son of Raja Raghubir Singh was 
made secure. In 1911 Choudhri Balwant 
Singh filed a suit No. 1 of 1911 against 
Rani Dharamkuar for possession of tho 
properties of the reyasat Dandhaura, but 
the defendant having died during the 
course of the suit, in the month of Novem¬ 
ber 1912, the further prosecution of the 
suit became unnecessary. During the 
course of the litigation with Rani Dharam 
kuar, Balwant Singh had to mortgage 
and sell portions of the property of the 
royasat in order to procure funds to carry 
on the fight with his adoptive mother. 
The property, the subject matter of the 
present dispute viz., Mauza Ahmadpur 
Naogawn, was sold to the present respon- 
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dents, (l) Lala Joti Prasad, (2), Lala Ra- 
ghonath Singh and (3) Cala Beni Prasad 
sons of Lala Bnnsi Lai, under a sale deed, 
dated 3rd March 1911. 


After selling the property in dispute to 
the respondents, Balwant Singh leased the 
property by a deed of lease, dated the 2nd 
August 1913, to Raoa Dharam Singh, the 
father of Indar Singh, the judgment de¬ 
btor No. 2. In 1914, Choudhri Balwant 
Singh filed a suit No. 61 of 1914 against 
the present decree holders, in which he 
assailed the sale deed, dated 3rd March 
1911, in favour of the respondents on the 
ground of fraud, want of consideration, 
etc., and prayed that it beset aside. That 
suit was referred to arbitration on 17th 
September 1914, and when the award 
was filed in Court certain objections 
were taken to its validity but eventual¬ 
ly a deoree was passed on the award on 


3rd February 1915 against Balwant Singh 
whose 9uit was dismissed on that date. In 
pursuance of the decree passed on the 
award the present respondents decree-hol- 
dere.doposited Rs. 65,000 in Court to be 
paid to Balwant Singh. Against this decree, 
Chouduri Balwant Singh filed an appeal 
in the High Court which was registered 
a3 first Appeal No. 121 of 1915. In the 
meantime the present respondents filed 
a suit No. 63 of 1915 in the Court of the 
Subordinate Judge of Saharan pur against 
Choudhri Blawaot Singh in which they 
impleaded Rana Dharam Singh the lessee 
of the property in dispute, under the 
lease, dated 2nd August 1913. Subse- 
quently, the name of Rana Indar Singh, 
his minor son, was added to the array of 
defendants under the guardianship of 
Mt. Sukhdovi the grandmother of Rana 
Inder Singh. 

The reliefs claimed in the plaint were 
(a; that the lease, dated 2nd August 1913 
he declared invalid and possession be 
cl oh vo red to the plaintiffs as against the 
defendants. Nos. 1 and 2, (b) that mesne 
profits be awarded against the defendants 
ic; that a sum of money by way ol 
damages for the price of trees out dowr 

tham e Tu f0n . dan ^. b . 6 awar< *od against 

f n io, Th T,“^' tlonto fir9t A PI>e» 

No. 121 of 1916, Choudhri Balwaru 
Stngh appellant; v. Bat Bahadur Lala 
Jolt Prasad and others two other matters 
between the parties were pending in the 
viz., firet Appeal No. 123‘ol 
1910, Civil Revision No. 2 of 1917 and 


as mentioned above the original Suit 
No. 63 of 1915 Rai Bahadur Joti Prasad 
and others plaintiffs v. Choudhri 
Balwant Sigh and Rana Indar Singh 
defendants, was pending in the Court of 
the Subordinate Judge cf Saharanpur. 
The respondents in this case and Chou¬ 
dhri Balwant Singh tiled a compromise 
in the High Coart by which they settled 
all their disputes. Two paragraphs of 
this compromise, which have a material 
bearing upon the present proceedings 
were these: 

1. That if Balwant Singh pay, on 
or before 19th September 1917, in tho 
Court of the Subordinate Judge of 
Saharanpur for payment to Rai Joti 
Prasad and others aforesaid the follow¬ 
ing sums viz. 

(a) Rupees 2,50,000 with simple inte¬ 
rest thereon at the rate of 6 per cent per 
annum from 18th January 1915 up to 
the data of payment, (b) Rs. 65,000 
with simple interest thereon at 6 per 
cent per annum from 17th March 1915 
up to the date of payment, (c) The 
amount due under deoree No. 51 of 1915 
with interest as provided in the said 
decree up to the date of payment, the 
said Rai Bahadur Lala Joti Prasad, Lala 
Raghuuath Singh and Lala Boni Prasad 
shall and do hereby abandon all claim 
and interest under the sale of March 
1911 and their suit for possession of the 
Taluqa Naogaon shall stand dismissed, 
parties bearing their own costs through¬ 
out the litigation, and tho Collector of 
Saharanpur as the receiver of the pro¬ 
perty shall deliver Naogaon to Choudhri 
Balwant Singh together withall profitBin 
his hands. (2) That if the said Choudhri 
Balwant Singh does nob pay into Court 
the amount aforesaid in terms of tho 
preceding clause on or before 19th Sep¬ 
tember 1917, hie suit and first appeal 
No. 121 of 1915, first appeal from O. 123 
and Civil Revision No. 2 of 1917 shall 
stand dismissed, both parties paying 
their own costs, and the original 
Suit No. 63 of 1915 shall stand decreed 
with costs and tho Collector of Saharan¬ 
pur. who is in possession of Naogaon as 
receiver appointed by the Court shali 
deliver possession of the said Taluqa 
together with profits thereof in bis 
hands to Rai Bahadur Lala Joti Prasad 
and others plaintiffs in that ease" lb 
was further stated in the compromise 
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*'This compromise ir filed in tho three cases 
pending in this Hon.ble Court and the parties 
will file a copy of this compromise in Suit 
^o 63 of 1015 within one week from tlm date, 
ami apply to the said Court to decree the claim 
in accordance therewith/,* 

It appears that a copy of this compro¬ 
mise was tiled in the Court of the Sub¬ 
ordinate Judge of Saharanpur in which 
the Suit No. G3 of 1915 was pending 
and the learned Subordinate Judge was 
requested to pass a decree in the suit in 
accordance with the terms of the com¬ 
promise. No objection was raised on 
behalf of Balwant Singh but Rana Indar 
Singh objected that a9 ho was not a 
party to the compromise, decree could 
not ,be passed a9 against him on the 
compromise and that as separate decrees 
could not bo passed against the two de¬ 
fendants no decree should bo passed even 
against Balwant Singh. The learned 
Subordinate Judge however overruled 
the objections of Indar Singh and passed 
a decree against Balwant SiDgh on the 
basis of the compromise on 22nd Juno 
1917, ordering that a copy of the above- 
mentioned compromise bo attached to the 
decree. 

Subsequently a compromise was also 
effected between tho plaintiffs Rai Baha¬ 
dur Lala Jofci Prasad f etc., and Rana 
Indar SiDgh, under tho guardianship of 
Rani Shukhdevi, his grandmother, and 
UDdor tho terms of the compromise a 
decree was passed by the Additional 
Subordinate Judge of Saharanpur in the 
suit against defendant 2 also on 15th 
December 1917. Choudhri Balwant Singh 
did not deposit tho amount which he 
was required to do, on or before 19th 
September 1917, under tho compromise. 
Tho necessary result of which was that 
the 9uit of Balwant Singh No. 61 of 1914 
stood dismissed, and Su\t No. 63 of 1915 
of tho plaintiffs against Balwant Singh 
and Indar Singh stood decreed. Hence 
this application for execution of the two 
decrees passed in the Suit No. 63 of 1915 
was made and tho Court was asked to 
deliver possession to the plaintiffs, de" 
croc holders, over Taluka Naogawn. The 
judgment-debtor No. 1 objected to tho 
execution of tho decree on tho grounds: 

(1) that at the time of the execution 
of the sale-deed on the basis of which 
the decree under execution had been ob¬ 
tained the objector had merely a chance 
of succession after tho death of Rani 
Dharatnkuar which could not he trans- 
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ferred under the law and having regard 
to the provisions of S. 6 (a), T. P. Act, 
no right vested in the transferees under 
the sale. (2) That the transfer being 
contrary to law, the compromise between 
the parties and the subsequent decree 
passed on the compromise could not vali¬ 
date the transfer. (3) That the compro¬ 
mise ought not to have been accepted 
and a decree ought not to have been pass¬ 
ed on its basis, under O. 23, R. 3, Civil 
P. C. (4) That as the compromise was 
not filed in Court within a week as pro¬ 
vided by the compromise, a decree ou’hfc 
not to have been passed on it. On behalf 
of the decree-holders it was urged that 
the provision of S. 6 (a), T. P. Act was 
not applicable to the facts of this case. 
That the decree passed in tho Suits Nos. 
61 of 1914 and 63 of 1915 operate as res 
judicata. 

That the judgment debtor, in his Suit 
No. 61 of 1914 himself, had accepted the 
award inspite of an objection by the de¬ 
cree-holders and that he had benefited 
under the award by receiving Rs. 65,000 
under it and that he was now estopped 
from objecting to the award and the com¬ 
promise. The learned Subordinate Judge 
of Saharanpur decided that the case of 
an adopted eon, where the adoption was 
made by a widow on tho condition that 
tho adopted son would have no right 
during her life to the ownership or pos¬ 
session of the property, was distinguish¬ 
able from the case of a more Hindu rever¬ 
sioner who is to succeed after the death 
of a widow. In his opinion inspifce of a 
condition postponing the rights of an 
adopted son, till after the death of the 
widow, the adopted son would have a 
vested interest in the property left by 
tho deceased owner. In this view, ap¬ 
parently. he did not think it necessary to 
deal with the question of estoppel and 
res judicata raised in the pleadings. He 
was of opinion that the interest acquired 
by Balwant Singh, being of a higher 
character than the raero contingent re¬ 
versionary interest of a collateral to 
succeed to property on the death of a 
Hindu widow, he was capable of dealing 
with it effectively, though the operation 
of tho transfer male by him may ho 
postponed till after tho death of the 
widow. Ho based his judgment on the 
general principles of tho Hindu law and 
disallowed the objections raised by the 
judgment debtor. Towards the end of 
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his judgments, there is an indication 
•that ho was also of opinion that the 
objection now raised by the jud6- 
ment-debtor ought to have boon raised 
by him at the time the compromise was 
Tiled and before a decree was passed on 
it. The plea9 raised iu the memoran¬ 
dum of appeal presented to tHis Court 
raise two main questions: 

(l) Whether the transfer made by Bal- 
waot Singh was ineffective as being op¬ 
posed to the provisions of S. 6 (a), T. 1 > . 
Act? and (2) Whether the subsequent 
compromise effected in the Suits Nos. Gi 
of 1914 and G3 of 1915 had the effect of 
removing any defect existing in the sale? 
Only these questions were argued before 
ns. In order to determine the first ques¬ 
tion we think it necessary first to exa¬ 
mine the provisions of the deed of adop¬ 
tion together with those of the agree¬ 
ment oxecutod by the natural father of 
Balwant Singh. In doing this we ought 
to keep in mind the general rules of the 
Hindu law, as applicable to an adoption. 
The adopted son on his adoption leaves 
bis father's gotra and cannot take his 
estate nor does he offer pindas to him. 
As soon as the adoption is made, he is 
transferred to the family of the adoptive 
father. He stands exactly in the same 
position as if he had been born to his 
adoptive father. Ho divests the estate 
of any person in possession of the pro¬ 
perty of the adoptive father. If a widow 
happens to be in possession of the estate 
the result of the adoption is that her 
limited estate at once ceases. He be¬ 
comes the full owner of the property 
•and the widow’s rights are reduced to a 
mere claim of maintenance. Such being 
the law, it lies upon the judgment-debtor 
to establish beyond doubt that the deed 
•of adoption contaiuod such valid condi¬ 
tions as to prevent the operation of the 
4aw. He will have in the first instance 
to show that there was an intention to 
prevent the vesting of the right to pro¬ 
perty in the adopted son and that inten¬ 
tion was given effect to by some legal 
and valid provision in the deed of adop¬ 
tion. On a consideration of the terms 
•of that deed we find that there is noth¬ 
ing in it which would prevent the vest¬ 
ing of the right in the adopted eon. It 
is provided in the deed that the son 
jvould leave the family of his natural 
lather and would live with hia adoptive 
mother. He would be brought up under 
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her guardianship and would be supported 
and maintained according to his position 
and status mortaba aur hasiyat he muto- 
fiq . This would show that Balwaut 
Singh was to ho treated as an adopted 
son and his position and status was to be 
maintained as such. In this view the 
condition reserving to the widow the 
right of ownership and possession during 
her lifetime would simply mean that 
though Balwant Singh was to be the 
rightful owner as an adopted son the 
widow was to remain i-n possession dur¬ 
ing her life exercising all the powers of 
ownership as an ordinary Hindu widow. 
This construction to a large extent, de¬ 
rives support from the clear wordings of 
the agreement oxecuted by Ramnawaz 
Singh, the natural father of Balwant 
Singh: 

“Tarikh imrozd i<! pisr-i-mastur ha apne 
khandan se kuchlt taluq ttahin raha hai aur 
pisr majkur ko woh haquq jo qanutian pisr-i- 
mutabanna ko hasilhote hain aj hi tarikh se 
kutjaidad toa matruka Raju Rajhbir Singh 
Sahib marhum iva magbuza junabah Rani 
Sahiba masufah men hasil honge , lekin yih 
shart inabain manmoqir aur junabah Rani 
Sabiba masufah hasab mansha wasiyit-O’ijazat 
Raja Rajhbir Singh Sahib mar hum qarar 
pat hai keh junabah Rani Sahiba masu- 
fah apni zindgi talc badastur vialik aurqabiz 
kul reyvsat rahaingi 
viz., 

“From this da to the son ceases to havo any 
connexion with his natural family and that the 
said son will from today, acquiro all tho rights 
which an adopted son has under the law in all 
the property left (matrukah) by Raja Raghubir 
Singh deceased and which are in the possession 
of Raui Saheha. But it b&9 been agreed bet¬ 
ween me and Rani Saheba that according to the 
wi9h and permission of Raja Rabhublr Singh 
the Rani Saheba will continue to bo malik aur 
qabiz (owner and in poseossion) of tho entire 
Reyasat during her life.” 

Iu this view of the construction qfthe 
deed of adoption it becomes unnecessar y to 
consider the question whether it is lawful 
for a Hindu widow to make aconditional 
adoption so as to prevent tho adopted 
son from taking possession of, and en¬ 
joying rights of ownership over, the 
property of theadoptive father during her 
life and whether such a condition oreates 
an interest in favour of an adopted son, of 
the nature wbioh is oomtempiated bv 
01. (a), S. 6, T. P. Act. 

It baa been held in several oases that 
an agreement depriving an adopted son of 
his right to take possession of the property 
of the adoptive 4 father is not prohibited by 
the law and suoh an agreement has been 
given effect to. See for example Kali Das 
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v. Bijai Shankar (l) » and Visalakshi 
Ammal v. Sivaramien (2). But we have 
not been referred to any case in which it 
has been held that the interest of an 
adopted son under such a conditional adop¬ 
tion is exactly similar to the interest of a 
contingent collateral Hindu reversioner. 
The latter kind of interest has been held 
to be a mere chance of an heir apparent 
succeeding to an estate, and as such has 
been held to bo noa-transferable. Irres¬ 
pective of the construction which we have 
put on the terms of the deed of adoption, 
we are of opinion that it has not been 
shown that the interest created in favour 
of Choudhri Balwant Singh under thecon- 
ditional adoption in question was a mere 
possibility of succession to the Landhaura 
Estate after the death of Rani Dharam- 
kuar. In our opinion both according to the 
interpretation of the deed of adopticnand 
the law, a vested right was created in his 
favour, and merely his right of enjoyment 
land possession was postponed till after the 
death of the lady. Such being the case, 
we are of opinion that the tranfer of 
Taluqa Naogawn in favour of the decree- 
holders under the sale-deed, dated 3rd 
March 1911, was unaffected by the pro¬ 
visions of S. G (a), T. P. ( Act. 

We agree with the lower Court that on 
this finding alone the objections of the 
judgment-debtor were bound to fail, but 
we are also of opinion that the subsequent 
compromise and the decrees passed there¬ 
on loft no room for any contention on the 
point. Rani Dhararakuar having died in 
November 1912, the property vested in 
Choudhri Balwant Singh. He was at the 
time a married man 29 years old and could 
deal with it as he liked. Under the com¬ 
promise he entered into a new agreement, 
according to w hich the property sold was 
to vest in the decree-holders in the event 
of his failing to pay to them certain sums 
of money before 19th September 1917. 
The parties understood their positions 
fully and by a lawful agreement completed 
a binding contract. A decree was passed on 
the compromise which put an end to all 
disputes between the parties. It is too 
late now to try to go behind the compro¬ 
mise and the decree. It has however been 
argued on behalf of the appellant that if 
it was a mere expectancy that was trans¬ 
ferred by the sale deed in question it was 
open to him to impugn bo th the com pro . 
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mise and the decree when possession was 
claimed in execution. In support of his 
contention the learned counsel for the ap- 
pellant relied upon the case of Ramasamt 
Naik v. Ramasami Chetti (3). That was 
a case relating to an impartible and inalien¬ 
able zemindari. The nature of the in¬ 
terest which was transferred in that case 
by mortgage and the circumstances under 
which the consent decree had been obtain¬ 
ed are stated at p. 261 (of 30 J lad )of the 
report in theso words: 

"We now come to the mo9t serious objection 
urged by the appellant. It is said tbat by the 
suit mortgage and the consent decree the 2nd to 
defendants 5 purport to transfer only their chance 
of succeeding to thezamindari. and tbat such a 
chance or mere possibility is incapable of trans¬ 
fer in India by virtue of S. G (a), T. P. Act. Aa 
pointed out by Muttusami Ayyar, J. [Sivasubra- 
mania Nflicker v. Krithnammal (4)1, in the 
ca6e of this zamindari the interest to which each 
zamindar succeeds is his separate property and 
consists of his right to the income of the zemin¬ 
dari as beneficial ownor for life. This is the in¬ 
terest which defendants 2 to 5 havo sought to 
transfer by the mortgage and the consent decree. 
At the dates of mortgage and decree they had a 
mere chance of succeeding to this interest depen¬ 
dent in the case of each on his surviving all the 
male members of the family older than himself 
so as to make him for tho time being the oldest 
member.” 

At the bottom of p. 262 (of 30 Mad). 
tho learned Judges who decided the case 
remarked: 

"It is further urged that tho defendants can¬ 
not go behind tho decree. If however the mort¬ 
gage did not operate as a transfer of interst9 of 
defendants 2 t:> 5, neither could tho consent do- 
cree in the circumstances of tho present case." 

Now, what were the circumstances to 
which the learned Judges referred ? Tho 
circumstances were these: The only in¬ 
terest which the defendants 2 to 5 in that 
case had, was a mere chance of succeeding 
to a life interest on the happening of a 
certain event as described at p. 261 (of 
30 Mad), above mentioned. In that case 
thore can be no doubt that the interest 
transferred was of a kind oontemplated 
by S. 6, Cl. (a), T. P. Act. The mortgage 
was made of such interest and at the time 
the consent decree was passed it was still 
a mere chance. In tho present case irres¬ 
pective of the nature of interest which 
Choudhri Balwant Singh possessed at the 
time of the 9alodeed, he had a full and 
complete interest which had come into 
existence before the compromise and the 
consent decree. If the widow had been 
alive at the date of the consen t decree, m 

37(1907) SO Mad 255, 

4. (1895) 19 Mad 287. 
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that case the ruling might have had a 
bearing on this question. No caseha9beeo 
cited having a direct bearing upon the 
facts of the present case. In our opinion 
it is not open to the judgment-debtor to 
go behind the compromise and consent de¬ 
cree in this case. 

Over and above all that we have men¬ 
tioned above there is the fact that what 
Choudhri Balwant Singh purported to 
transfer both by the deed of sale and the 
compromise was not a mereexpectancy but 
the full right of ownership; even assum¬ 
ing that he had no vested interest at the 
date of sale he subsequently became the 
full,, owner and was such at the date of 
the compromise. He had received the sale 
consideration and the respondenfcs'had also 
paid a further sum of Rs. 65,000 and they 
are entitled to the estate which subse¬ 
quently became vested in the minor after 
the death of the Raoi. At the date of the 
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becomes contributory—Delay in allotment 
cannot be pleaded. 

If a man binds himself bv an unconditional 
contract to take shares in a company and there 
is delav in making the allotment, but it is 
eventually made and he says nothing about the 
delay, he must be taken to have consented to it, 
and if liquidation supervenes he cannot escapo 
his liability by reason of the delay to which he 
raised no objection. [P 1*23 C 1} 

(c) Companies Act (1913). S. 184-No reply 
to letter of allotment is required by law to 
be given. 

A person is not called upon to reply to a letter 
of allotment or to lepudiato it where no legal 
duty is imposed upon him to do so. IP 1*21 C 1,2] 

Sundar Lai and S. N. Sen —for Appel¬ 
lant. 

Nihal Chand —for Respondents. 

Judgment.—We think this is a clear 
case and that this appeal must be allowed. 
Mr. Powell i9 entitled to have his name 
removed from the list of contributors. 
The circumstances of the case are as fol¬ 
lows: 


sale Choudhri Balwant Singh claimed to 
he the full owner and was actually suing 
the Rani for possession and bo purported 
to transfer the full right. We think that 
the decision of the Court below is right 
and the appeal should be and is hereby 
dismissed with cost. 

V.B./r.k. Appeal dismissed. 
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PlGGOTT AND WALSH, JJ. 

F. B. Powell —Opposite Party—Appel¬ 
lant. 


v. 

S. Sen and others— Applicants- -Res 
pondents. 

First Appeal No. 89 of 1916, Deoidec 
on 16th June 1917, from order of Disfc. 

Jl ^£ e ;^ l00rufc ' D /“ 15th April 1016. 

* (a) Companies Act (1913), S. 184—Persor 
taking shares on stipulation that he woulc 
be made Director-If condition not fulfilled 
de does not become contributory on liquid® 
lion. 

A person was induced by the Managing Directoi 
ola company to apply fora certain number ol 

“ th w c . om P an >' on ‘ b e understanding 
that he would to apfotnted a Director. The 
required number of shares were allotted to him 
but be was not appointed a Direolor, and the 

company wont into liquidation: 

no o 1 ‘ ho all °8 cd eharo-holdcr was under 
° b J u . th °, C0 ®P a “y *nd could not bo 

Fht ^wu.| h 1 8t °J oon ‘ rl bu‘ories, inasmuch as 

• h sh«« hr a Wh ' C A ha C0nB6aled to become 
J^L« 7? ld6r hftd not hoen fulfilled. [P 124 0 11 
9(b) Companies Act (1913), S 184-No 
complaint about delay in allotment of shares 
voluntarily purcha.ed-On liquidation he 


Sometime in 1912 a company of fcho 
name of the Bharat Ico Association, 
Limited, began to carry on business in 
Meerut, whore it may be supposed that 
under proper management it had a re¬ 
asonable prospect of success. It appears to 
have been starved from the outset, and 
although it did a considerable amount of 
business in the way of obtaining share¬ 
holders and its books were kept with 
scrupulous care, it made no ico. Provi¬ 
sions were contained in the Articles of 
Association for the appointment of Direc¬ 
tors. One only is important namely that 
with regard to what wore called Ter¬ 
minal Directors, in other words Directors 
appointed for a specific period; and by 
Art. 177 (e) it was provided that the 
qualification for holding the post of a 
Terminal Director should be the holding 
of two hundred shares in tho said Com¬ 
pany. Mr. F B. Powell, a zamindar of 
Saharanpur, against whom this applica¬ 
tion was made, had originally beoome a 
share-holder in the month of December 
1912 to tho extent of fifty shares. The 
Company was never in possession of suffi¬ 
cient working capital and in fact was 
never able to take delivery of the neces¬ 
sary machinery to carry on the business 
beoauso it had not sufficient funds to pay, 
and it was indebted for a fairly substan- 
tial lean from the Standard Bank. Under 
these circumstances it was clearly neces¬ 
sary for the Company, if it was in future 
to carry on business, to raise further 
capital, and a resolution on 2nd February 
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1913 was passed by the Board for the 


purpose of increasing the capital. These 
circumstances are important if not vital, 
to a consideration of the question on 
which the question in this application 
really turns, because they throw con¬ 
siderable light on the probabilities of the 
conduct of both the main actors to this 
transaction. 

The Managing Director was one Mr. 
Kapur, and we are satisfied, and the 
evidence is really conclusive on the 
point, that if he was not the sole person 
w ho did any business for the Company 
at this time, at any rate he was made by 
the Board of Directors, in express terms 
in one resolution and impliedly from all 
the facts of the case, their agent for ob¬ 
taining any further capital in pursuance 
of the resolution of 2nd February 1913. 
lie was expressly authorised to make 
such terms as he could for the extension 
of the credit of the Company, and it is 
quite clear that his position was 9uch 
that the Company seekiug to avail itself 
of auy contract made in its interest by 
Mr. Kapur would he bound by the terms 
of such contract, so loDg as it was not 
ultra vire3 the memorandum and Articles 
of Association. He seem9 to have carried 
out his duties with industry. lie secured 
a largo number of new share-holders 
though for very small amounts, and sub¬ 
stantially it may bo said that the results 
of hi9 efforts were of uo real benefit to 
the Company in securing them sufficient 
funds to transact any serious business. It 
was therefore essential from the point of 
view of Mr. Kapur, who had done his 
best for the Company and in the interests 
of the Company, to secure, if he could, a 
substantial share-holder, aud under these 
circumstances ho selected Mr. F. B. 
Powell for the purpose and eventually, as 
the Judge has found and as the evidence 
of Mr. Kapur testifies, Mr. Powell agreed 
to take 150 additional shares ou the 
understanding given by Mr. Kapur that 
the works of the Company would he re¬ 
moved to Saharanpur and that Mr. 
Powell should become a Terminal Direc¬ 
tor. There really can be no doubt as to 
the existence of this condition. Two 
features of the transaction have been 
pointed out in argument. In the first 
place, when Mr. Powell applied for 150 
shares, he did not send the application 
money. That conduct at any rate wa9 
consistent with the transaction being in- 
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complete. He was already a 8hare-holder 
to the extent of fifty shares and his 
application was for 150 shares more, 
which was exactly the qualification under 
Art. 177 (e) necessary for the appoint¬ 
ment of a Terminal Director. It is un¬ 
certain when ho paid his application 
money, or whether he ever paid it in full 
but lie did pay Rs. 62 towards theRs. 75 
payable on his application of 17th March. 
His application wae dealt with at a meet¬ 
ing of the Board and it was decided to 
allot him 150 shares, the numbers of 
which were given. On 17th March a 
resolution was passed, which is remark¬ 
able in its terms, viz , that: v 

"as a special case 150 shares which were specified 
by numbers should be allotted to Mr. Powell, if 
his application money is received in Rs. 75 
only." 

An allotment letter was sent to him 
calling upon him to pay a further sum 
of Rs. 75 on allotment, that is to say, in 
addition to Rs. 75 payable on application 
without which an allotment could never 
have been made at all, such amount due 
on allotment being payable under the 
altered Articles of the Company, and he 
was given ten days to pay the allotment 
money. One other fact may be stated, 
namely, that in the case of other share¬ 
holders who had applied unconditionally 
for small amounts which they wanted to 
take in the company, their names had 
been entered in the resolution allotting 
particular numbers to them without any 
condition at all. Nowhore was that done 
in the case of Mr. Powell’s 150 shares. 
Mr. Powell never paid his allotmonb 
money. On the same day, namely, on 17th 
March the Directors at the Board Meet¬ 
ing resolved to call an extraordinary 
Goneral Meeting for the election on Mr. 
Powell as Terminal Director of the Com¬ 
pany, a circumstance which further cor¬ 
roborates the view which the Judge below 
and we ourselves take of the transaction. 
No further Board Meeting was ever held. 
The resolutions of 17th March wero 
never confirmed. Mr. Towell was not 
appointed a director. 

He did not pay his allotment money, 
and for all practical purposes the busi¬ 
ness of the company came to a stop at or 
about this date. At any rate shortly 
afterwards, viz., in the month of May, 
Mr. Kapur himself applied for the liqui¬ 
dation of the company, it9 substratum 
having practically gone. We are satisfied 
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that the conduct of both parties in this 
case, the Board of Directors and Mr. 
Kapur representing them on the one 
hand and Mr. Powell on the other, are 
conclusive and inconsistent with any 
other view than that the terms on which 
Mr. Powell became a share-holder for 
these 150 shares were that the business 
of the company should be transferrsd to 
Saharanpur, as it was in fact transferred 
from 1st April, and that he should be¬ 
come a Terminal Director. That is the 
finding at which the learned Judge ar¬ 
rived and we agree with it. It is equally 
clear that the condition has not been 
fulfilled. Whether it was impossible of 
performance or whether it was not ful¬ 
filled from some neglect on the part of 
Mr. Powell, of which we see no evidence, 
is immaterial. The only question is whe¬ 
ther the condition is binding upon the 
company or not. If it is binding the 
company nob having fulfilled it, Mr. 
Powell is under no obligation. Several 
points have been argued. It is suggested 
that it was ultra vires. There is no evi¬ 
dence that it is ultra vires. It is suggested 
that it was not communicated to the 
Board. That is immaterial. If the Board 
ohoso to give authority on saoh matters 
to"their Managing Director, they are 
bound by the contract which their Ma¬ 
naging Director made, so long as it is 
not ultra vires. 

Ono othor contention was raised, 
namely, that Mr. Powell accepted the 
letter of allotment without repudiating 
it. It is perfectly true that if a man 
binds himself by an unconditional con¬ 
tract to take shares and there is delay 
about fche 4 allotment, but it is eventually 
made, and he says nothing when it is 
made about the delay, he must be taken 
to have consented to it, and if liquida¬ 
tion supervenes, he cannot escape his 
liability by reason of the delay to which 
he raised no objection. That has no 
bearing upon this case. The arrangement 
with Mr. Powell was that he should be 
made a Terminal Director. The director 
had fixed a date for an extraordinary 
general meeting necessary for the pur¬ 
pose of his eleofcion. That allotment 
letter was merely one step which was 
necessary to complete the transaction, 
ihore is no reason to suppose that it was 
not the mtontiou of both parties to carr.y 
out the bargain which they had made. A 
person is not oalled upon to reply to a 


letter of allotment or to repudiate it. 
where no legal duty is imposed upon him! 
to do so and we see do reason why Mr.i 
Powell should have done so. 

One further point was raised, namely, 
that it was necessary for Mr. Powell to 
qualify himself by becoming a holder of 
two hundred shares before he could be 
nominated a director. There is nothing 
in the articles requiring anything of the 
kind. It is suggested that under recent 
legislation the qualification must be ac¬ 
quired within two months of the appoint¬ 
ment, and that this imports the view 
that he should under the then existing 
law have obtained his qualification before 
nomination. We think that the con¬ 
verse is really the case. It is a provi¬ 
sion in favour of the company intended 
to put some terminal point to the con¬ 
troversy as to whether a man, who has 
been de facto appointed director and who 
bona fido intends to qualify himself, can 
be considered in the eyes of the law to be 
do jure director. The contention really 
is an obvious fallaoy, because if it was 
necessary for a man to qualify himself 
for his Domination by entering into a firm 
contract and becoming a share-holder, >• 
the result would be that the company 
would find it difficult to persuade anw o 
body to take a large number of shares 0 
that understanding, inasmuch as if/th* o 
undertaking was not carried out hew&alcfa» — 
be bound to pay for his shares and wmld „ *. 
have a possibly inadequate remedy against * - 
the Limited company for damages for jr • 
breach of their undertaking, a proposi- 3 
tion which from a business point of view 7 
would appeal to very few. Wo think 
there is no substance in the contention. 

It would be detrimental to the interests 
of the successful carrying on of a com¬ 
pany if that were in fact the law. 

The learned Judge finds the facts in 
favour of Mr. Powell, a finding with 
which we entirely agree. He appears to 
have failed to apply the right principle. 

He seems to have treated the case as a 
claim by Mr. Powell against the company 
for not having carried out their under¬ 
taking, and he has found in so many 
words that Mr. Powell is really in de¬ 
fault for not having interested himself in 
the company more than he did. It is due 
to Mr. Powell to say that we see no 
ground for the view whioh the learned 
Judge has taken. Mr. Powell was under 
no duty, until he was appointed a direo- 
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tor, to taken any steps in the business of 
the company, nor indeed ha-1 lie any title 
to do so. These cases are very often 
rather near the line and the learned 
counsel for the liquidator has argued his 
case with great thoroughness and ability, 
pointing out that there are many autho¬ 
rities in which the decision has been the 
other way. We think however that this 
is really a clear case. There does happen 
to be one authority which is remarkably 
like it, namely, the case of London and 
Provincial Provident Association , In re, 
Mogridge's case (1). That was a decision 
in favour of contributory by Stirling, J., 
a very experienced Judge in company law. 
There are two circumstances in the case 
which in our opinion make it a stronger 
case in favour of the liquidator than the 
present case, namely, (l) that the whole 
of the transactions were carried out on 
behalf of the company only by the Sec¬ 
retary, and (2) that it was quite clear 
that the proposed share-holder really 
wanted to get out of his bargain, because 
he had discovered that the company was 
in low water and it was a mere accident 
that the company sought to impose some 
additional terrn3 on the original bargain. 
We think that the decision is a clear 
authority for this case according to 
English law and that in this respect the 
law in this country is not different. 

The appeal must be allowed. Mr. Powell 
must have his co3t9 in this Court and in 
the Court below, including fees in this 
Court on the higher scale, out of the 
estate. So far as the application of the 
liquidator to put Mr. Powell on the list 
of contributories- is concerned, Mr. 
Powell's name must be struck off the list. 
Mr. Powell through his counsel has be¬ 
haved very handsomely in withdrawing 
his claim with regard to Rs. 75, and 
therefore we have nothing to say about 
that. Mr. Powell’s costs are not to in¬ 
clude any costs of serving, as respondents 
to this appeal, share-holders other than 
the liquidator of the company, and the 
Standard Bank of India must pay its 
own costs. The liquidators of the Bharat 
Ice Association, Limited, and of the 
Standard Bank will pay their own costs 
out of tho respective estates of the com¬ 
panies they represent. 

v.b./r.k._ A ppeal allowed. 

1. (1338) 57 L J Ch 932. 
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Baner.ti, J. 

Ram Das and others — Accused. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 226 of 1918, Decid¬ 
ed on loth April 1918, made by Sess. 
Judge, Cawnpore. 

U. P. Exci.e Act (1910), S. 44 (c)—Breach 
of condition of license by servant—Master 
cannot be convicted unless breach was with 
his knowledge. 

A licence-holder cannot be convicted under 
S. G4, U. P. Excise Act in respect of a breach 
of the license committed by his servant, unless 
it is shown that he himself allowed tho breach 
to be committed by his servant or was cognizant 
of what his servant was doing. [P 124 0 2] 

Judgment.—The threcaccused in fchi& 
case have been convicted under S. 64 (c)* 
U. P. Excise Act, 4 of 1910. The first 
two accused are the holders of alicense- 
for the sale of liquor. The third accused 
Kallu i9 their salesman. One of the con¬ 
ditions of the license wa9 that an account 
of sale male shall be kept in a prescribed 
form. The charge against the accused 
wa9 that they had not kopt correct ac¬ 
counts and that they had thus committed 
a breach of condition 9 of tho license.. 
S. 64 provides that whoever being 
holder of a license or being in this em¬ 
ployment of such holder and acting on his 
behalf, wilfully does or omits to do any¬ 
thing in breach of any of the conditionsof 
the license, he shall be punished for each 
such olTence with fine. As regards the 
first two accused, they would be guilty 
under tho section if they wilfully did or 
omitted to do anything in breach of any 
of the conditions of their license. The 
use of the word " wilfully ” clearly 
shows that it must he shown that they 
themselves allowed the breach to he com¬ 
mitted by their servant or were cog¬ 
nizant of what their servant wa9 doing. 

The learned Sessions Judge, therefore 
was in my opinion, right in the view 
that these men could not bo legally con¬ 
victed under the section. Tho Magis¬ 
trate who convicted them referred to the 
case of Baku Lai v. Emperor (l). That 
was a case under the Opium Act, the 
provisions of which were different from 
those cf tho Act in question in the pre¬ 
sent case. Reference was made in that 
judgment to the unroported case of Queen- 
Empress v. Ram Eishen (2) deoided on 

1. (1912) 34 All 319=14 I C GCG=13 Cr L J 

282. 

2. Cr Ref No. G9 o! 1890. 
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26th February 1390. That was a ca3J 
under S. 42. Act 22 of 1881. the pro- 
visions of which were ditforeafc from 
those of the present Act. The use of 
the word “wilfully" seems to me clearly 
to show that in the case of the accused 
it must be proved that they had inten¬ 
tion or knowledge. As for Kallu who is 
said to have altered a page of the register, 
it 8eom9 that the original page, according 
to the finding of the Court below, did 
not contain an incorrect entry. I have 
considerable hesitation in agreeing with 
the learned Sessions Judge that the word 
“accounts" does not mean correct and 
proper accounts but e7en on that con¬ 
struction it can hardly be held, in view 
of the lower Court's finding, that the 
accounts were not correctly kept. Under 
these circumstances the conviction of the 


50, the case ag inst him being that he 
used language of an obscene and insulting 
nature in speaking of a respectable 
Mukbtar of the name of Muhammad Ali 
Khan. I do not propose to go into the 
unedifying details of the quarrel between 
these two gentlemen. The trying Magis¬ 
trate lias gone into the evidence very 
throughly and has written a carefully con¬ 
sidered ju lgmenfc. I accept his finding as 
to the word3used by Raja Ram Singh and 
the circumstances under which they were 
spoken. The point taken on behalf of the 
applicant is that the words used were 
obviously not intended to be understood 
literally and amounted to no more than 
an opeu expression of the fact that the 
accused was very angry with the com¬ 
plainant. There is some authority for 
the proposition that words prima facie 


three accused was not justified. I ac¬ 
cordingly set aside the conviction and 
sentence and direct that the fine, if paid, 
be refunded. 

v.D./r.k, Conviction set aside . 
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Piggott, J. 

Baja Ham Singh —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. No. 172 of 1918, Deci¬ 
ded on 4th May 1918, from ordor of Sess. 
Judge, Azamgarh. 

(a) Penal Code (1860), S. 500 — Using 
obscene and insulting language is offence 
tinder S. 500. 

After an altercation between the parties was 
over, the accused addressing third persons used 
language of an obso9no ani insulting nature 
in respect of the complainant, a respectable 
Mukbtar: 

'-'•Heidi that the words were calculated to harm 
the reputation of the complainant and that the 
accused wa3 therefore guilty of an offence' under 
6. 500. [P 120 O 2] 

(b) Penal Code (1360), S. 500—Utterance 
of prima facie defamatory words used in 
street^ quarrel does not necessarily suggest 
intention to harm reputation. [Obiter.) 

There is soma authority for the proposition 
that words prima facio defamatory used in a 
fltroot quarrel should bs regarded as mere vulgar 
abuse and that their utterance under suoh cir¬ 
cumstances does not necessarily suggost an iu- 
tention to harm the reputation of the person to 
whom they are applied. (Obiter) [P 126 C 2] 

Pearylal Banerji —for Applicant. 

B. Malcomson —for the Grown. 

Judgment. This is an application in 
revision by one Raja Ram Singh, who has 
been convicted on a oharge under S. 500, 
I. P. 0,, and sentenced to a fine of Rupees 


defamatory used in a street quarrel should 
be regarded as mere vulgar abuse and that 
their utterance under such circumstances 
does not necessarily suggest an intention 
to harm the reputation of the person tc 
whom they are applied, I am content to 
refer to the case of Empress v.Behari (1). 
I think the present case distinguishable; 
the words in respect of which Raja Ram 
Singh has been convicted wore not used 
in the course of a quarrel; they were nob 
addressed to Muhammad Ali Khan at all, 
but were spoken of him after the alterca¬ 
tion between the parties was over. As¬ 
suming in the applicants favour that ho 
did not intend that hi9 hearers should 
take literally the disgusting imputation 
conveyed by his words, I do not see that 
he is in any better position than he would 
have been if he said: 

“I wish to convey to you ia the most omphatio 
language at my command, that I considar 
Muhammad Ali Khan a worthless and despicable 
blackguard." 

Surely the Sub Inspector would not 
wish me to hold that his own credit and 
reputation amongst his acquaintances 
stands so low that ho has himself no 
reason to believe ’ that suoh an expres¬ 
sion of opinion on his part would harm 
the reputation of the person of whom it 
was made. I hold that Raja Ram Singh 
was rightly oonvioted on the facts found 
and I dismiss his application. 

V.B./r.k. Application dismisse l. 
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Knox, J. 

Hait Ram —Applicant, 

v.. 

Ganga Sakai and others — Opposite 
Parties. 

Criminal Ref. No. 135 of 1918, Decid¬ 
ed on 6th May 1918, made by Aldl. Sub- 
Judge, Aligarh. 

(*> Criminal P. C. (5 of 1898), Ss. 250. 209 
and 253 — Offence triable by Court of Ses¬ 
sion— Inquiry by Magistrate under Cb. 18 
— Discharge of accused under S. 209 —Com¬ 
pensation cannot be awarded to accused. 

All that a First Class Magistrate has jurisdic¬ 
tion to do in the case of a charge of an ofleoco 
tri iblo by the Court of Session is to follow the 
procedure laid down by Chapter 18, Criminal 
P. C. In that chapter neither S. 250 nor S. 253 
finds any place. Therefore, the Magistrate has 
no power to award compensation to the accus'd 
wheu discharging them under S. 209. 

[P 126 C 1,2] 

(b) Criminal P. C. (1898), S. 209-Magis- 
trate is not authorised to write judgment 
but to record reasons for order of discharge. 

Under S. 209 a Magistrate is not authorised to 
to write a judgment in a case triable by a Court 
of Session; all that he is empowered to do is to 
record reasons for a discharge, if he make 
such an order, and to pass tho’ order of dis¬ 
charge. [P 126 C 2] 

C. J. A. Hoskins —for Applicant. 

Nehal Chand—lor Opposite Parties. 

Judgment. —This a reference male 
by tho Second Additional Sessions Judge 
of Aligarh. He sends us an order passed 
by a First Class Magistrate of Etah, order¬ 
ing the discharge of several persons ac. 
CU3Q1 before him and directing the com¬ 
plainant to pay compensation to the ac¬ 
cuse! persons. The order directing pay¬ 
ment of compensation is undoubtedly to 
my mind illegal and must he set aside. 
The offence with which the accused were 
charge! was really an offence uuder 
S. 491. I P. C., S 3 . 363 and 420. I. P. C. 
which were added as sections un der which 
the accused were alleged to be guilty, 
were mere appendages to the original 
section. Tho Magistrate had no jurisdic¬ 
tion to try the offence under S. 494, I. 
P. 0. Ss. 250 and 253, Criminal P. C. 
are to ho found, one in a chapter which 
deals with tho trial of summono cases by 
Magistrate, and the other in a chapter 
dealing with tho trial of warrant cases by 
Magistrates. This-was neither a sura- 
waFFfH*t-e*ee. Ail that the 
First Class Magistrate had jurisdiction 
to do in a case of a charge of an offence 
under S. 494. I. P. C. was to follow the 
procedure 7 laid down by Chapter 18, 


Criminal P. C. In that chapter neither 
S. 250, nor S. 253 finds any place. The 
order directing payment of compensation 
is set aside an 1 the compensation or such 
part of it as may have been paid will he 
at once refunded. 

In goiug into the cas9, however, a morel 
important question arises, and that isj 
whether tho Magistrate, Bibu Brij Nath, 
Ugra, was justified in discharging the* 
accused. I hold that he was not. He 
has evidently misconceived the purpose 
and the intention of S. 209, Criminal 
P. C. ne ha9 written a judgment in the 
ease. Now if the learned Magistrate will 
look at S. 209, he will find that he is not 
authorise 1 to write a judgment in a case 
triable by a Court of Session; all that he 1 
i9 empowered to do is to record reasons^ 
for a discharge, if he make such an order,! 
and to pa9S the order of discharge This! 
Court has gone into the matter at consi¬ 
derable length in the case of Fattu v. 
Fattu (1) Tho learnel Magistrate has- 
done exactly what this Court in the case 
cited above condemned. He has criticis¬ 
ed the evidence given with painful mi- 
nuiteness. He has found it entierly un¬ 
reliable an d worthless and he has written 
a paragraph saying that he is dealing 
with the complainant for making a 
malicious complaint without any founda¬ 
tion to harass the accused. The case has 
to be thoroughly enquired into. A 
through and complete enquiry has not 
been made. I set aside tho order of dis¬ 
charge and I return the case to the Dis¬ 
trict Magistrate of Etah who will direct 
Babu Brij Nath Ugra, if ho is still there, 
or some other Magistrate competent to- 
hold inquiry to take any further evidence- 
that may he offered to examine tho accus¬ 
ed, and to commit them to the Court of 
Session for trial. 

V.B./R.K. Order set aside, i 

1 (1901) 26 All. 5G1 = 1 Cr L J 510. 
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PiGGOTr and Walsh, JJ. 

L. W.Orde —Plaintiff—Appellant. 


V. 

Secretary of State—' Defendant—Res¬ 
pondent. 

First Appeal No. 349 of -1915, Decided 

on 29th January 1918, from order of 

Dist. Judge, Meerut. „ * 

Land Acquisition Act (1894), Ss. 23 and 

49 —Compound appurtenant to house under 
cultivation of occupancy tenants acquired 
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Compensation assessed on basis of 16 years 
purchase of annual profits—Method of assess¬ 
ment is correct. 

A compound appurtenant to a house but in 
cultivating possession of occupancy tenants was 
acquired under the Act and compensation was 
assessed on the basis of 16 years' purchase of the 
annual profits then derived by the owner from 
the land. The owner objected that compen¬ 
sation should have been assessed according to 
the market value of the land considered as a 
building site: 

Held: that the method of assessment was 
correct as tho land in suit was not at the disposal 
of the owner for 6ale as building silo inasmuch as 
any one desiring to acquire it for that purpose 
would have to deal not only with tho owner but 
also with the occupancy tenants having vested 
rights not transferable except under stringout 
limitations laid down by the Tenancy Act. 

(P 127 C 2; P 128 C 1] 
Sital Prasad Ghose —for Appellant. 

A. E % Ryves —for Respondent. 


Judgment. —This is an appeal in a 
land acquisition case. The plot of land 
in question .is situated at Meerut and is 
required by Government for the purpose 
of a boarding house in connection with 
an important school. Tho owner objected 
to the District Judge against the sum 
awarded by the Collector but his objec¬ 
tions failed and he has appealed to this 
Court against the order of the District 
Judge. The memorandum of appeal be¬ 
fore us raises three points: two of which 
may he briefly disposed of. Tho plot of 
land in suit froms part of a compound ap¬ 
purtenant to a house owned by the ap¬ 
pellant and the point as taken in the me. 
morandurn of appeal before us is that 
the District Judge has erred in refusing 
to enforce in favour of the appellant the 
provisions of 3. 49, Land Acquisition Act 
(No. 1 of 1894), according to which the 
appellant was entitled to claim that the 
entire compound should be aoquired. As 
a matter of fact the point has not been 
argued before us precisely in this form. 
It has rather been contended that the 
provisions of S. 23, Cl. (1) (thirdly), have 
been overlooked by the Court below and 
th*t the compensation awarded shouldhave 
been increased upon an estimate of the 
damage presumably sustained by the appel¬ 
lant in oonsequenoeof tho severance of this 
parcel of land from the rest of the com¬ 
pound. If we thought that injustice had 
been done to t he appellant in the Court 

,° aU8 u hehad fail0d t0 makQ 

thlrhlT l - by hi8 P loa *ing9 ^vhe- 

fcher ho was desiring to claim his remady 

°. nde . r , S ' f. or S. 23 aforesaid wl 
should not have felt that there was any' 


technical objection in the way of our 
doing substantial justice. We find that 
this point has besn considered in all its 
beirings and has been disposed of by the 
learned District Judge. The fact is that 
although the land in suit may be spoken 
of in a sense as forming part of the com¬ 
pound of a house the area in question 
has not been kept up as a compound. 

Both the plot of land in suit and the 
adjoining area have been brought under 
cultivation and occupancy tenants are in 
cultivating possession of the same. Under 
these circumstances it does not appear 
that any case is made out for a claim for 
enhanced compensation on the ground 
of damage from severance. The third! 
plea on appeal is as to the alleged under 
valuation of the well situated on the 
plot of land in suit. It is sufficient to 
say about this that tho learned District 
Judge was right in remarking that on 
the materials available on this record,, 
there was no case made cut for increas¬ 
ing the sum awarded by the Collector 
under this head. There remains the 
more substantial plea taken in p.\ra 2 
of .the memorandum of appeal. It is 
contended that the land in question al¬ 
though at present under cultivation and 
held by occupancy tenants has a value- 
as a building site which has been entirely 
disregarded by tbeCourt below. We have 
been reforrred to the case of Bombay Im¬ 
provement Trust v. Jalbhoy Ardesir 
Sett (l), where the principles applicable 
to tho acquisition of land in respect of 
which there exists more than one interest 
have been discusaed and laid down. Wo 
do not see that these principles have been 
overlooked by the Court below. The 
learned District Judge has taken into 
consideration what tho market value of 
this land might be, if it wore vacant and 
available for building purposes. He has 
estimated its value from this point of 
view at Rs. 500 a bigha. The memo¬ 
randum of appeal before us seems to ac¬ 
cept this valuation as more or loss ade¬ 
quate from the point of view on wbioh it 
proceeds. In argument our attention 
has been drawn to portions of the evi¬ 
dence from which it might be inferred 
that even this sum of Rs. 500 a bigha 
was an under-valuation but on the evi¬ 
dence as a whole there seems no reason 
why it should not be accepted as far as 
ljLfioes._As the l earned Disrtiot Judge. 

1 .(IT 09) 83 Bom 488=3 I O 767,- ’— 1 
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however points out the difficulty of this 
case lies in the fact that the land in suit 
was not at the disposal of the appellant 
for sale as a building site. Any one de¬ 
siring to acquire it for that purpose 
jwould have to deal not merely with the 
appellant, but with the occupancy tenants 
who have vested rights not transferable 
except under stringent limitations a9 
laid down in the Tenancy Act. Taking 
this matter into consideration the learnei 
District Judge has come to the conclu¬ 
sion that the value of this land to the 
appellant himself does not exceed tbe 
sum which has been allowed by the Col¬ 
lector calculated on the basis of so many 
years’ purchase of the annual profits ac¬ 
tually derived by him from it at the 
present time. Wo have been asked to 
consider what has been actually paid by 
Government under the orders of the 
Collector to the occupancy tenants for 
the purchase of their rights; but the occu¬ 
pancy tenants accepted tbe Collector’s 
valuation and their case was not before 
the Court below. Had the occupancy 
tenants given evidence in the present 
case and established the fact that they 
would have been prepared at any time 
to surrender their rights to their 
proprietor for the time being in 
return for the sum which was awarded 
to them as compensation by the Collec¬ 
tor there might have teen some basis 
for the contention that the award in 
favour of the present appellant should 
be increased by the difference between 
the market value of the land as a build¬ 
ing site calculated at the presumed rate 
of Rs. 500 a bigha and the sum total of 
the compensation awarded by the Col¬ 
lector to tbe appellant and to the occu¬ 
pancy tenants. There is however no 
such evidence or the record and the 
mere acquiescence bythe occupancy 
tenants in the Collector’s award by 
no means suggests as a necessary 
inference .the fact that they would 
not have stood out lot a higher price if 
they had found themselves bargaining 
with a proposed purchaser of the pro¬ 
prietary rights. It seems, therefore that 
no cause has been shown for interference 
with the order cf the Court below. We 
dismiss the appeal with costs. 

V.B./R.K. Appeal dismissed. 
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Special Bench 

Knox, Ag C. J , Tgdball and 
Rafiquk, .IT. 

Mohamad Faiyaz Ali Khan —Plaintiff 
—Appellant. 

v. 

Behari and another —Defendants—Res¬ 
pondents. 

Second Appeal No 357 of 1916, Deci¬ 
ded on 17th July 1917, from decree of 
1st Addl. Judge, Aligarh, D/- 1st Decem¬ 
ber 1915. 

Wajib-ul arz —Entry in — Payment of par~ 
jote held bated on agreement and not custom 
—par jote can be recovered by suit. 

The wajib ul arz of a village recorded that 
every shopkeeper in the village was liable to pay 
parjote at a certain rate: 

Held: that the entry pointed to the fact that 
the payment was based on agreement and not on 
custom and that being rent payable in kind under 
the terms of the wajib ul-arz it could be recover¬ 
ed by suit. [P 129 C 1] 

Iqbal Ahmad — for Appellant. 

Parma Lai —for Respondents. 

Judgment.—This appeal arises out of 
a suit brought by Nawab Mumtaz-ud- 
daula Faiyaz Ali Khan, who in his plaint 
sets himself out as, and who is further 
admitted to be, the sole zamindar of the 
village to which this appeal relates. The 
respondents are in the plaint described 
as the village Banias and a9 being shop¬ 
keepers in the said village. The plaintiff 
is claiming 12 maunds of cotton seeds or 
the value thereof. It i9 true that in the 
plaint the plaintiff set out that there was 
a custom of such payment in the village. 
This amount of the seeds is payable for 
each shop occupied by the Banias in the 
Bazar. But in the written statement, 
which waa filed, we note that the respon¬ 
dents themselves alleged that at the m03t 
the entry in the wajib.ul-arz amounts to 
an agreement between themselves and 
the plaintiff, the terras of which expired 
at the end of the former Settlement of 
1866. As the case went on, it is evident 
that the Courts below tried the question 
between the plaintiff and the defendants 
as a question of parjote. The Court of 
first instance held that the- payment of 
this parjote was a custom proved. He 
says that it is parjote or ground-rent and 
not a cess and cannot be called illegal and 
the wajib-ul-arz of 1866 is a good evi¬ 
dence of the custom set up by the plain¬ 
tiff but the Court went on to hold that 
the custom had fallen into desuetude and 
dismissed the claim of the plaintiff. The 
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plaintiff went in appeal to the District 
Judge of Aligarh. That Court took a 
different view from the Court of the first 
instance and held that the custom to take 
ground-rent had not been proved. It 
therefore dismissed the appeal. 

The plaintiff comes here in second ap¬ 
peal and the first plea taken by him is 
that the entry in the wajib-ul-arz is a 
record of custom and proves the custom 
set up by the plaintiff-appellant, and a 
further plea is taken that in any case the 
plaintiff-appellant is entitled to get a 
reasonable rent of the land in the posses¬ 
sion of the defendants-respondents. We 
are of opinion that the word custom 
throughout has been wrongly used. In 
case of an agreement between the plain¬ 
tiff and the defendants it can never be 
said for a moment that the rent they paid 
was rent payable by force of custom. The 
word used in the wajib-ul-arz is parjote 
and points to the fact that if the pay¬ 
ment of anything from the respondents 
to the appellant was due, it was a matter 
based upon some agreement in the first- 
instanoe. At first sight the way in which 
this paymont was to be made may strike 
one as somewhat strange, but it is not so 
strange as to be impossible. The defini¬ 
tion of rent sanctions the view that rent 
may bo something paid in cash and also 
something paid in kind. When this is 
borne in mind, we are of opinion that the 
lower appellate Court has approached the 
evidence it had to consider from a wrong 
point of view. There is on the record 
the vvajib-ul.arz of 1870. We had that 
wajib-ul-arz road to us and we see noth¬ 
ing in the language which will justify the 
inference that the matters recorded in 
para 2 wore unlikely or improbable. 

We look upon that paper as a statement 
made fifty years ago, more or less, by a 
person who was qualified and had the 
knowledge necessary to make it. It is 
not a statement narrating a tradition, but 
it is a statement by a person possessing 
an interest and an existing right in the 
village. It is extremely improbable that 
the person was making a statement to 
perpetrate a fraud or was making a state- 
ment which was false to be used fif ty 

*£teyayabashinda deh se kiraya nahin 
hya jata hat. . . Aur babat parjote . . 
bashindgan deh se batafsil zael li ya jata 
nai: Babat parjote sal tamam ; baqqalan 
bazar ft dukan binuala ek man • . 
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years afterwards. There was nothing to 
rebut that statement and we hold that 
the payment of parjote by the respon¬ 
dents to the appellant is proved thereby. 
We accordingly sot aside the decrees of 
both the Courts below and decree the 
plaintiff’s claim with costs in all Courts 
and future interest at the usual rate 
v.B./r.k. Appeal decreed . 
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Knox, J. 

Emperor . 
v. 

Khushali Rain —Opposite Party. 

Criminal Ref. No. 872 of 1917, Deci¬ 
ded on 19th November 1917, made by 
Sessions Judge, Agra, D/- 15th October 
1917. 

Criminal P. C. (5 of 1898), Sg. 195 and 
476—Word! referred to in S. 195 * are 
descriptive of offences mentioned in S. 195 
—S. 195 does not control S.476. 

The words “referred to in S. 195," which have 
found a place in S. 476, Criminal P. C.. are 
merely words descriptive of the class of offences 
with which a Court can deal. They do not 
mean that S. 195 governs S. 470 in any other 
respect. fP 130 p il 

(b) Criminal P. C. (5 of 1898), S. 476— 
S. 476 applies to both offence committed 
before Court or brought to its notice. 

Section 47C, Criminal 1\ C , contemplates not 
merely offonce* committed before a Coart but also 
oflonces brought under the notice of a Court iu 
the course of a judicial proceeding, [p 130 C 1] 

(c) Criminal P C. (5 of 1898). Ss. 476 and 
i 7 *"* at Agra canlake action under 

res P ecl of offences under Sa. 476 
471, 193 209 and 210, 1. P. C. committed' 
in Bengal but brought to his notice. 

Where therefore offences under Ss 467 d 7 i 
193, 209 and 210, Penal Codo committed in Ben¬ 
gal wore brought to the notice of a Munsif in 
Agra in the course of a judicial proceeding • 

net,l : that the 'Munsif had jurisdiction to 
proceed under S 473, Criminal P. G., and com¬ 
mit tbo accused for trial before the Agra Court 

; SS r'o , CP 130 C 1] 

A. E. liyves for tbo Crown, 

Judgment —I Lave read the order of 
the Sessions Judge of Agra, dated 15th 
October 191/ That order sots out that 

the Munsif of Fatebabad in thoAgra Dis- 
tnct was of opinion that there was 
ground for enquiring into offenoes sup. 

S 086 !^ °.-, h , aV A. be6Q °°™<»ittod under 
Ss. 4G7, 471, 193, 209 and 910, I p n 

The offence under S. 467 was alleged' to 
have been committed at Sirai Gunj in 
Bengal and the same remark applies to 
other ojta™.. T„„ 

raitted for trial to the Court of Session 

fcbe , Courfc t0 'vhioh the Munsif 
of Tatehabad could commit the accused 
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person. The accused pleaded that the 
Court of the Sessions Judge of Agra had 
no jurisdiction to try the case. The lat¬ 
ter Court, aoting under the provisions of 
S. 185, Criminal P. C., has asked this 
Court to decide whether the offence shall 
be tried by that Court or by some Court 
having jurisdiction in the Province of 
Bengal. The learned counsel who ap¬ 
pears for Khushali Ram in this Court 
contends that the offence was committed 
within the Province of Bengal and that 
as it is an offence referred to in S. 195, 
Criminal P. C., it cannot be enquired into 
except with the previous sanction or on 
the complaint of the Court before which 
the offence was committed in Bengal or 
of some other Court to which such Court 
is subordinate. I am unable to accede to 
this contention. 

Section 476, Criminal P. C., contem¬ 
plates not merely offences committed be¬ 
fore the Munsif of Fatehabad but also 
offences brought under the notice of the 
Munsif in the course of a judicial pro¬ 
ceeding. This was a judicial proceeding 
before the Court of the Munsif of Fateha¬ 
bad and the offences were brought to the 
notice of the Munsif in the course of that 
proceeding. Ordinarily the Munsif would 
have under S. 476 to'send the case under 
such circumstances for inquiry or trial to 
the nearest Magistrate of the first class. 
He certainly would have no jurisdiction 
to send the case for inquiry or trial to 
any Court within the Province of Bengal 
and under S. 478 he had jurisdiction to 
commit the accused to take his trial be¬ 
fore the Court of Session, obviously the 
Court of the Sessions Judge of Agra. The 
words " referred to in S. 195,” which 
found a place in S. 476, Criminal P. C. f 
are merely words descriptive of the class 
of offences with which the Munsif can 
deal. They do not mean that S. 196 
govern S. 476 to any extent other than 
than that just mentioned. Let the record 
be returned to the Sessions Judge of Agra, 
who will proceed to deal with tho case 
according to law. 

v.B./R.K. Record relumed . 
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Richards, C. J. and Banerji, J. 
Bhagwa n —Accused. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 110 of 1918, De¬ 
cided on 3rd April 1918. 


. Emperor 1318* 

Penal Code (1860), Ss. 457 and 380—Ac¬ 
cused member of criminal tribe walking 
into house and stealing articles—Accused 
caught before getting away is not guilty 
under S. 457 as to be liable to enhanced 
punishment under U. P. Criminal Tribes Act 
(1911), S. 23. 

Accused, who was a member of a criminal 
tribe and had been twice previously convicted 
of dacoity finding the door of a house open, 
walked iu aud proceeded to steal certain articles 
therefrom. Ho removed some of tbo articles pre¬ 
paratory to taking them away, but before he 
actually got away the alarm was given and he 
was caught: 

Held: that tho accused was not guilty of lurk¬ 
ing bouse-trespass under S. 457 so as to be liable 
to enhanced punishment under S. 23, CrimioaF 
Tribes Act. [P 131 C lj- 

S. N. Sinha —for Accused. 

R. Malcomson —for the Crown. 

Judgment. —The accused his been 
convicted under S. 457, I. P. C., read 
with S. 23, Criminal Tribes Act: The- 
accused beyond all question belongs to a 
criminal tribe. He has been twice pre¬ 
viously convicted of dacoity. From tho 
evidence on the record there can be no 
doubt that the accused in the present 
case entered a dwelling-house and pro¬ 
ceeded to steal clothes and utensils be¬ 
longing to certain students. He removed 
sorao of the articles preparatory to tak¬ 
ing them away, but before he actually 
got away tho alarm was given and ho 
was caught. The learned Sessions Judge 
was of opinion that under S. 23, Crimi¬ 
nal Tribes Act he had no option except* 
to sentence the accused to transpotation 
for life. Mr. Sinha on behalf of the ac¬ 
cused argues that on the faots proved 
the accused was not guilty of an offenco 
punishable under S. 457. He contends 
that on the assumption that the ac¬ 
cused is guilty at all, ho is only guilty 
under S. 380. S. 380 is not one of tho 
sections referred to in S, 23, of tho sche¬ 
dule attached to the Criminal Tribes Aot. 
S. 457 provides that whoever commits 
"lurkiDg house-trespas9 by night” or 
“house-breaking by night,” has committed 
an offence under section. 

Lurking house-trespass is committed 
when a person enters premises of the 
nature described in S. 442 having taken 
precautions to conceal such house-tres¬ 
pass in tho manner mentioned in S. 443. 
There does not appear to be any evidence 
that the accused in the present case took 
any such precautions. The evidence is 
that he was found by one of the students 



1918 


Bharat Singh v. Tej Singh (FB) (Banerji, J.) Allahabad 131 


who was awakened by the noise in re¬ 
moving the articles. House breaking is 
defined by S. 440. There does not ap¬ 
pear to bo any evidence that the accused 
effectei his entrance into the house in 
any of the 9ix ways mentioned in the 
eoctiou. On the other hand it is quite 
consistent with the evidence that he 
found the door open, walked into the 
house, went upstairs to where the stu¬ 
dents were sleeping, and commenced to 
steal. We think under these circum¬ 
stances the accused could not be properly 
convicted under S. 457, and that his con¬ 
viction ought to have been under S. 380 
and therefore the Sessions Judge was 
not bound to sentence the accused to 
transportation for life. The accused is 
evidently a dangerous man. We have 
already mentioned that he his been twice 
previously convicted for dacoity. We 
alter the conviction from a conviction 
under S. 457 read with S. 23, Criminal 
Tribes Act to conviction under S. 380 
road with S. 75 and we reduce the sen¬ 
tence from a sentence of transportation 
for life to a sentence of ten years’ rigo¬ 
rous imprisonment with effect from the 
dato of his original conviciiou. 

V.B./r.K. Conviction altered. 
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Full Bench 

Banerji, Piggott and Walsh JJ. 

Bharat Singk— Plaintiff—Appellant. 

v. 

Tej Singh and another —Defendants — 
Respondents. 

Second Appeal No. 795 of 1916, Doci- 
ded on 11th December 1917. from decree 
of First Addi. Judge, Aligarh, D/- 17th 
February 1916. 

Agra Tenancy Act (1901), S. 164— Suit to 
recover share of profits from lambardar— 
Death of lambardar—Legal representative is 
also liable for profits remaining uncollected 
due to neglect of lambardar - Liability is 
limited to assets of deceased in bands of 
legal representative. 

Where in n suit for a eharo of the profits by a 
oosharer againet a lambardar under S. 1G4. tho 
lambardar dies during the pendency of tho suit 
and bis boir is brought on the reoord as bis legal 
ropresentatWo. tho latter is liable not only for 

hntlu r ^° 0tUa i lym,dnby the lambardar 
-° r t , ho „ ptofUa ' vll ich romained uncol- 
l^ n °8 lo ° l ot misconduct of the 

lamhardar. but this liability is limited to the ex- 

rnm. / M I f ° f th ° deCeaSed which have 
come to hia hands. [p 1320 a] 

SurendraNath Sen—lor Appellant. 

Pyare Lai Banerjee— for Respondents. 


Banerji, J. —This appeal arises out of 
a 6uit brought for the recovery of the 
share of profibs of a cosharer for tho year 
1318 Fasli. The plaintiff is the assignee 
of the profits from the cosharer, who is 
defendant 2 in the suit. The suit was 
brought against Kundan Singh, who was 
the lambardar in the year in question. 
The plaintiff claimed a share not only of 
the profits actually realized but also of 
the profits which, according to him, had 
not been realized by the lambardar 
through gross negligence and misconduct. 
During the pendency of the suit the lam¬ 
bardar died and his legal representative, 
Tej Singh, was brought upon the record. 
He contended that he was not liable for 
amounts which bis predecessor, in-title, 
namely Kundan Singh, had neglected to 
collect. The Court of first instance re¬ 
pelled this contention and made a decree 
for what it held to be tlie total amount 
shown in the rent roll and other suras 
which had not been shown in the rent 
roll but which the lambardar must be 
taken to have realized. Upon appeal by 
the defendant, the legal representative of 
the lambardar, the lower appellate Court 
dismissed the suit, holding that tho repre¬ 
sentative of the lambardar could not be 
held liable for amounts which the lam¬ 
bardar had through misconduct and negli¬ 
gence not collected, and as the amount 
actually collected fell short of the Govern¬ 


ment revenue and cesses paid by him, the 
plaintiff was not entitled to recover any¬ 
thing from tho defendant. From this de¬ 
cision of the learned Judge of the lower 
appellate Court the present appeal has 
been filed. The question we have to de¬ 
termine is whether in tho ciroumstanoes 
of the present case, the contention of tho 
defendant is a valid contention. It seems 
to me that the decision of tho ca 9 o turns 
upon the construction of S. 164, Agra Te¬ 
nancy Act under which the ’suit was 
brought. That section provides that 
“a cosharer may sue tho lambardar for his sharo 
of tho profits of a mahal or of any part thorcof 
In auy suoh suit tho Court mnv award to tho 
plaintm not oniy a sharo of tho profits actually 
collootcd but also of such sums as the plaintiff 
may prove to have remained uncollected owing to 
the negligence or misconduot of the defendant." 

What wo havo to consider is, what is 
the scope of this section. The test for 
answering the question raised is whether 
by the word defendant” the legislature 
meant the original defendant to the suit 
or the person who was in ttie array of 
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defendants at the time the decree was 
passed. By S. 166-A “lambardar” in¬ 
cludes the heirs, legal representatives, 
executors, administrators and assigns of 
a lamhardar. The present suit was not 
brought against a representative of the 
lamhardar hut against the lamhardar him¬ 
self. Sub-S. 2 seems to me to refer to the 
case of a person who was sued as the ori¬ 
ginal lamhardar, and in that view the 
misconduct or negligence which would 
entitle the plaintiff to recover a share of 
the amount which remained uncollected 
would he the misconduct or negligence of 
the defendant who was sued, namely (as 
in the present case) the original lambar- 
dar. If the person who was sued was the 
representative of the lamhardar, he would 
be the defendant in the suit and ho would 
not be liable according to the language of 
the section, a9 the misconduct or negli¬ 
gence could not he his misconduct or neg¬ 
ligence. However we are not called upon 
to decide that question in this case. In 
the present case, the original lamhardar 
who made the collections in the year in 
question, was sued and it was after his 
death that his representative was brought 
upon the record. The word “defendant” 
in sub-S. (2), S. 164 contemplates, in my 
opinion, the original defendant to thesuit 
and therefore the amount to which the 
plaintiff would be ontitled would include 
such sums as remained uncollected owing 
to the negligence or misconduct of the 
original defendant, that i3, of the lam- 
bardar. This may create an anamoly, but 
we have to construe the section as it 
stands. 

The case of Muradunaissa v. Ohulam 
Sajjcid (1), to which reference was made, 
was a case under Act 12 of 1881. S. 209 
of that Act provided that in a suit 
brought against a lamhardar for a share 
of profits, the plaintiff would be entitled 
to a sum equal to the plaintiff s share in 
the profits which through gross negli¬ 
gence or misconduct the lamhardar had 
omitted to collect. That was a suit in 
which the heir of the lamhardar was 
subsequently brought upon the record on 
the death of the lamhardar. Having re¬ 
gard to the provisions of S. 209, the liabi¬ 
lity of the lamhardar would be for am¬ 
ounts which he had not collected. The 
word lamhardar” in Act 12 of 1881 did 
not include the legal representative of a 
lamhardar and therefore having regard to 


the fact that the word “lamhardar” was 
used in that section, the heir of the 1am- 
bardar could not be held liable. That case 
therefore does not seem to have any bear¬ 
ing upon the question wo have to decide 
with reference to the language used in 
S. 164 and the addition of S. 166 to the 
present Tenancy Act. The caso of Dip 
Singh v. Ram Charan (2) was a suit 
against the heir of a deceased lamhardar 
and was brought under the present Ten¬ 
ancy Act. In that case it was held that 
having regard to the use of the word “de¬ 
fendant” in the section the heir, whowa9 
the defendant, could not be held liable, as 
negligence or misconduct referred to in 
the section was not his negligence or 
misconduct. That caso therefore does not 
help us in the decision of the present 
suit. In my opinion in view of the provi-1 
sions of S. 164, the question of gross 
neligence or misconduct of the original 
lamhardar against whom a suit wa9 
brought, would have to be gone into and 
if such negligence or misconduct was 
shown his representative would be liable 
to the extent of the assets of the deceased 
which came into his hands. In any oase 
the liability of the representative of the 
lamhardar would not be a personal liabi¬ 
lity. On principle it does not seem that 
theassetsof the decease 1 lamhardar should 
escape liability, simply because the said 
lamhardar who had neglected to make 
collections or was guilty of gross miscon¬ 
duct happened to die after the expiry of 
the year during which the collections had 
to be made. In my opinion no question 
of tort or of quasi contract arises under 
the circumstances mentioned above. The 
case, as I have already said, depends upon 
the construction of S. 164 and I would 
construe the section in the manner I have 
stated above. In my opinion the deci¬ 
sion of the lower appellate Court ought 
to be reversed and the case remanded to 
that Court. 

Piggott, J. —I concur both in the pro¬ 
posed order and in the reasons given for 
the same. I only wish to refer to the 
provisions of O. 22, R. 4, Civil P. C., as 
further strengthening the position taken 
up. When the suit was instituted the 
original defendant Kuudan Singh was 
under a liability to the plaintiffs by rea¬ 
son of the provisions of Cl. (2), S. 164, 
Tenancy Act. On his death his son lej 
Singh was b rought on the record as his 

‘i. (1907) 29 All 15^ 


J. (189 5 ) *U All 73. 
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legal representative. It was then open 
to Tej Singh to make any defence appro¬ 
priate to his character as a legal repre¬ 
sentative to Kundan Singh deceased. If 
Tej Singh had been sued as an original 
defendant after the death of his father 
it would no doubt, have been open to him 
to say that under the Statute the negli¬ 
gence or misconduct on which a certain 
liability was imposed must be that of the 
defendant in the suit, and that he him¬ 
self could not be held liable for any negli¬ 
gence or misconduct on the part of his 
father: but such a defence is in my opi¬ 
nion, inappopriate to the character of Tej 
Singh a9 legal representative ofadecea9ad 
defendant brought upsn the record under 
0. 22, R. 4, Civil P. C. This was a case 
ip which it could not be pleaded that the 
right to sue did not survive, within the 
meaning of the rule in question; and if 
the right to sue survives it must do so 
against the legal representative of a de¬ 
ceased defendant in the same manner as 
against that defendant himself. In my 
opinion on the wording of Ss. 164 and 166, 
Tenancy Act, the plaintiff s claim based 
upon Cl. 2, S. 164, was maintainable 
against tho legal representative of Kundan 

Si w 1 i aftGr fch ° deafch . of Kunda “ Singh. 

Walsh, J.—I entirely agree. I only 

want to add one word to prevent it being 
supposed that there is anything in my 
original order of reference in this case 
suggesting dissent from the decision in 
Dib Shigh v Ram Charan (2). On the 
contrary I agree with that decision, it 
being impossible to hold that in a suit 
against the representative of the deceased 
lambardar the defendant should bo held 
responsible in that suit for the negligence 
or misconduct of somebody else, and that 

“ 7 m. 1 UI ? dersfc *^ 29 Allahabad deci- 
ded. The difficulty arises from the head 
note. What we deoide in this case is in¬ 
consistent with the head-note of 29 
Allahabad if you separate it from the 
context, but as I said in my order of re- 
lerenoe, that case was deoiding a totally 
different point whioh really does not 

nnfnrf D ^ 1 ***? b8f ° r0 U8 ’ The double 

?ud f em fl U nt a h * y freqU0nfcly iriB09 owin 8 to 
IS?”reported without a clear 
statement of the facts which give rise to 
the decision, and even ft t this moment on 

L?i°A 6r 6 £ a ™ na * ion the decision in 
Gulab v. Fateh Chand (3), to which ? 


it is impossible to say whether the suit 
was brought against the heirs after the 
death of the lambardar or whether they 
had beeu made defendants originally. It 
would appear to have been brought after 
the death of the lambardar, but that is a 
matter of inference and isnot stated any¬ 
where. I agree in the order proposed. 

By the Court.—The order of the 
Court is that the appeal is allowed, the 
decree of the Court below is sot abide ancl 
the case is remanded to that Court with 
directions tore admit it under its original 
number in the register, and to try and 
determine the other questions which arise 
in the case. Costs here and hitherto will 
be costs in the cause. 


V.B./R.K. 


Appeal allowed . 
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Tudball, J. 

Ishtoar Prasad— Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 898 of 1917, De¬ 
cided on 8th March 1918, from order of 
Disfc. Magistrate, Allahabad. 

Criminal P. C. (1898), S. 423, Cl. (b)— 
Necessary evidence not brought upon record 
by lower Court — Nothing more should be 
done than to have the evidence taken and 
brought on record. 

W horo the only defect in tho procedure of the 
Court of first instance is that certain ovidonco 
has not been brought upon the record which 
ought to have been thore, it is quite unnecessary 
to do anything more than to have that ovidonco 
taken and brought upon the record. It is un- 
nocossary to worry all the witnesses a socond 
time and to wasto publio time in having them 
re-examined. [p 134 0 

Satya Chandra Mukerjee — for Ap¬ 
plicant. 

R. Malcomson— for tho Crown. 

Judgment. In this case Ishwar 
1 rasad has been convicted of an offence 
under S. 411, I. P. C. and has been sen- 
tenced to a fine of Rs. 100 by a Magis- 
trate of the Second Class. He appealed 
against his conviction to the District 
Magistrate who has directed the case to 
be re tried in another Court in accord¬ 
ance _ with law. It is within the Magis- 
trate s power to direct a re-trial under 
o. 423, 01. (b), Criminal P. C. The 
grounds given by the District Magistrate 

for ordering a re-trial are as follows- 
tie says 

a P po y®? 00 tho oa8e ™°uld seem 

kayo been hurriedly tried and one in which 

t, S defleiont. In particular it is not 
clear why the evidonoo of the okkawala who was 
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present at the search, was not taken as he is one 
of the main witnesses whose evidence is intended 
by law to be of importance in a case of this type. 
The procedure adopted is open to criticism. It 
is necessary that the case should be re-tried " 

If the only defect in the procedure of 
the Court of first instance is that certain 
evidence had not been brought upon the 
record which ought to have been there, 
then it seems to me it is quite unneces¬ 
sary to do any more than to have that 
evidence takeu and brought upon the 
record. It would he unnecessary to wor- 
.ry all the witnesses a second time and to 
•waste public time in having them re¬ 
examined. It is not clear except for the 
above in what way the procedure of the 
first Court is opeu to criticism. There 
is no explanation by the District Magis¬ 
trate in the matter. I therefore di¬ 
rect that the record he sent to him in 
order that he may point out in what 
way the procedure is open to criticism 
other than the fact that certain evidence 
has not been recorded. [On receipt of 
the report of the District Magistrate his 
Lordship passed the following:] 

Order,—I have read the report of the 
District Magistrate. I do not think it i9 
quite fair to the accused in the present 
case to direct his re-trial. There is only 
one witness left for examination and a 
few questions to be put to the police 
officer who conducted the case. I there¬ 
fore allow the application to this extent 
that I sot aside the order of the District 
Magistrate directing a re-trial. I direct 
the District Magistrate to summon the 
witnesses named by him in his report to 
examine them and after so doing, to de¬ 
cide the question of the applicant’s in¬ 
nocence or guilt. 

V B./r.k. Application allowed. 
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Knox, J. 

liar Eesh and another — Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1003 of 1917, 
Decided on 18th March 1918, from order 
of Addl. Sess. Judge. Meerut. 

Penal Code (1860). S. 366—Girl under 16 
taking food to bullocks at father’s bidding 
persuaded by accused to accompany him 
Accused dressing her up as boy and living 
with her for some time—Accused is guilty 
under S. 366. 

A girl, under 16 year? of age, was sent by her 
father to take food to the bullocks, when on her 
way she was persuaded by the accused to accom¬ 
pany him. The latter cut off her hair and dressed 


Emperor (Knox, .J.) 1918 

her up in boy’s clothes and lived with her for 
some time. 

Held : that the accused was guilty of the 
oflence of abduction under S. 3G6 with the intent 
that the girl might be compelled to marry 
against her will or forced or seduced to illicit 
intercourse. [P 136 C 1] 

A. II. C. Hamilton —for Appellants. 

Lalit Mohan Bancrji —for the Crown. 

Judgment.— Ilarkesh and Bhullan 
have been convicted of offences under 
Ss. 360 and 368, I. P. C. The charge- 
sheet, to which they were called upon to 
plead, as regards Harkesh is.: 

*' That you about tha month of April forcibly 
took Mt. Hardai, a minor girl of about 15 years, 
from the lawful guardianship of her parents, 
with intent that she may be seduced to illicit 
intercourse and be soldiin marriage to some one.” 

As regards Bhullan the charge runs : 

“ That you about the month of June. July 
and a part of August kept Mt. Hardai, hidiDg 
her identity that she was a girl, with the inten¬ 
tion of giving her in marriage and raising money 
from the transaction, knowing that she was a 
minor girl kidnapped by Ilarkesh.” 

The case was tried with two assessors. 
Both assessors gave it as their opinion 
that Harkesh and Bhullan were guilty of 
the offence specified in the charge. The 
learned Judge agreed with the assessors. 
Harkesh and Bhullan are described as 
Jats, the girl, respecting whom they have 
been charged, is also a Jat girl. Both the 
accused have been represented in this 
Court by learned counsel. Great stress 
has been laid on the improbability of the 
story given by the girl. The medical 
evidence shows that she is a girl under 
16 years of age and in considering whe¬ 
ther the offenoe charged has been com¬ 
mitted by the accused or not, the evi¬ 
dence to which we should first turn is 
not the evidence of the girl but the evi¬ 
dence of her father, Niadar. The offence 
is primarily an offence against him. i 
have carefully considered his evidence 
and I see no reason to doubt it. Ho tells 
us that at the time when the girl Hardai 
disappeared he was ill with fever. The 
girl was sent one evening to take food to 
the bullocks. 

The husband and wife returned shortly 
after and found the girl had not gone 
home and had not fed the bullocks. Ue 
made inquiries from his neighbours but 
no one had seen the girl. He was laid 
up with fever for several days but as 

soon as he could, he went and searched 

in the neighbouring villages but oouid 
find no trace of his daughter. Ho tells 
us that this was not the only occasion 
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upon which Researched for his daughter. 
He admits that he made no report at the 
thana. Stress is laid upon this as being 
improbable conduct and not in harmony 
with the re9t of his deposition. But he 
gives his explanation. He was afraid 
that if inquiry was made the girl might 
be spirited off further, and he adds that 
he did fear that the chances of marrying 
would be spoilt if the news got about. 
Any one who is aware of a Jab’s difficul¬ 
ties and prejudices can easily understand 
this and I see nothing at all improbable 
in it. The medical evidence places beyond 
doubt that the girl at the time the occur¬ 
rence took place was under 16 years of 
age. Niader is supported in his state¬ 
ment by the witness Bija. I have exa¬ 
mined his evidence also with much care 
and it fully supports what Niadar has 
•said. If their statements can be believed 
—I see no reason why they should not be 
believed and they have been believed by 
both the Judge and the assessors who 
heard the ovidonco, there is no .room for 
supposing that Niadar was in any way 
privy to the removal of the girl or that 
he took no interest in her welfare. When 
the girl was found first to the knowledge 
of Niadar, she had been discovered in a 
village nob far distant from the village 
in which Niadar resides. There is not 
one word in the oross-oxamination which 
supports that either Niadar or Bija or 
any of the Jats of Kubta had any cause 
for quarrel or grudge against either of 
the accused. 

It is admitted by both the accused that 
the girl Hardai was in their company at 
about the time when she disappeared and 
it undoubtedly rests with Harkesh and 
Bhullan to explain how the girl under 
these oiroumstanoos oame into their com¬ 
pany. The girl was a female under 16 
years of age her lawful guardian had not 
consented to her being removed out of his 
guardianship. As regards the matter of 
time the story is here taken up by the 
girl. I agree that what she says oannot 
bo believed. Her account is that she met 

by him * Messed 
in male dothes taken and shut up and 

JAk J hlS 18 0Dly 0116 of fche 

i- y h *l and ifc enfcir °iy *is- 

J® lm P°rtanfc points with the 
'w J ° ry Wh , 10h 9he feold - I discard 

mS ?“k PU ! ifc 0Ufc 0( 

-ticm. What I have to see is how the girl 
jessed from the guardianship of Niadar 


to the keeping of Harkesh. It is quite 
possible that Harkesh came upon her as 
she was on her way home to do her 
father’s bidding and that she was per¬ 
suaded by him to accompany him and after¬ 
wards to put on male clothes and to work 
for him. There is evidence pub forward 
for the defence that the girl came wander¬ 
ing dressed in hoy’s clothes, that she asked 
for work and was engaged by Harkesh. 

I agree with the learned Judge and asses¬ 
sors in not believing this story. It is in 
the first place improbable and in the 
second place the evidence given is 90 va¬ 
gue, just when ought to be definite. 

Bearing all this in mind I am satisfied 
that an offence uuder S. 366, I. P. C., has 
been fully proved against Harkesh and I 
dismiss his appeal. With reference bo 
Bhullan there is the evidence of his wit¬ 
nesses Shera, which is of great impor¬ 
tance. No reason lias been shown why 
Shera’9 evidence should not be believed. 
He tells us that he had seen this girl 
living at Bhora first with Harkesh and 
then with Bhullan. She was dressed as 
a boy. People began to suspect she was 
not a boy but a girl. On his making in¬ 
quiry as to her sex Hardai said she was 
a girl. Next morning both the acousedand 
ubo girl had disappeared. Lohari who is 
Chaukidar says that as ho was going to 
his field, about the time mentioned, with 
other people, he 9aw the girl dressed in 
boy’s clothes and carrying, Bhullan and 
Harkssh were quarrelling close by. Each 
was saying that he would take away the 
girl; he asked the girl, thinking it was a 
boy but the reply was, "I am not a boy 
but a girl." She also said they were tak¬ 
ing her about and she feared they would 
kill her. Upon this Bhullan began to 
make off but the witness ran after him 
and arrested him. There is nothing in 
the cross-examination to show that this 
witness has any malice against Bhullan. 
I hold this evidence is enough to show 
that at that time the girl was beiDg by 
force compelled to go about with these 
two accused and that their aot amounted 
to abduction. On behalf of the accused 
1 was referred to the oase of Ewaz Alt 

y. Emperor (l). That however was a 
different oase. 

The girl in that oase was one who was 
found to have left the guardianship of 
her husband w ith intention to remain 

** A =1 R 6 OrL A " 621=801 0 «« 
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out of that keeping. It so far differs 
from the present case and I am not pre¬ 
pared to follow ifc. I was also referred 

t° V 1 / \ CaSQ ° f Em P ress °f India v. Sri 
Lai (2). That was an absolutely diffe¬ 
rent case and is in no way a guide in the 
present case. The case of Emperor v. 
BamcJiander (3) is also quite different, 
but I need only refer to the concluding 
words of that judgment to show that the 
circumstances of that case and of this 
case do not agree. The learned Judges 
say: 

“We need hardly point out that the case would 
be very different if the girl had been going on a 
visit or message or any such like occasion." 

The evidence in the present case satis¬ 
fies mo that the girl was going on a mes¬ 
sage when she disappeared. The case of 
Eviperor v. Jctha Nathoo (•!) is, in my 
opinion, a case exactly in point. As the 
learned Judges there point out, what 
have to be considered are the broad featu¬ 
res of the case. I hold that a case of ab¬ 
duction with intent that the girl might 
be compelled to marry against her will or 
forced or seduced to illicit intercourse 
has been abundantly proved against 
Bhullan and I dismiss his appeal. My 
attention has been called to the case of 
Abdur Rahman v. Emperor (5). With 
great respect to the learned Judge who 
decided that case I hold that in that case 
the evidence showed that Abdur Rahman, 
if ho did any act at all, did an act sub¬ 
sequent to the alleged offence of kidnap¬ 
ping. The Indian Penal Code does not 
recognize abetment after the main act, 
and the arguments therefore really amount 
to an obiter dictum. There remains the 
question of sentence. Looking at all the 
features of the case I think the sentences 
have boon unnecessarily severe. I allow 
the appeal, so far that I reduce the sen¬ 
tences passed to a sentence of three 
years’ rigorous imprisonment, both in 
the case of Ilarkesh and Bhullan; the 
sentences served by them will bo consi¬ 
dered part of this sentence. So far and 
no further I allow their appeals. 

V.B./r.k. Sentences reduced. 
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Special Bench 

Richards, C. J., Tudball and 
Abdul Raoof, JJ. 

Har Prasad Singh , Vakil of Banda In 

re. 

Criminal Misc. Case No. 367 of 1917, 
Decided on 4th May 1918, reference made 
by Sess. Judge, Banda. D/- 30th Novem¬ 
ber 1917. 

Legal Practitioners Act (18 of 1879), S 13 

Professional misconduct- Pleader intimi¬ 
dating witness to prevent him from giving 
evidence is guilty—Letters Patent (Allaha¬ 
bad) Cl. 8. 

A pleader who intimidates a witness in order 
to prevent him from giving evidence in Court is 
guilty of professional misconduct. 

[P 149 C 2; P 150 Cl] 

Motilal Nehru , Peare Lai Banerji , 
Damodar Das and Ptirushottam Das 
Tandon —for Vakil. 

Byves and Hoskins —for the Crown. 

Richards, C. J.—In this case we are 
called upon to investigate two charges of 
alleged miscouduct on the part of Babu 
Har Prasad Singh, who is 9tated to be 
the leading pleader at Banda. The first 
charge relates to matters whioh are 
alleged to have taken place as far back as 
the year 1915. It would seem that in that 
year (and even now) there are two rival 
factions in the Municipality of Banda. 
Har Prasad wa9 certainly associated with 
one of these parties, although he had 
ceased to be a member of the Municipal 
Board before the happening of the matters 
to which I shall refer presently. Un¬ 
fortunately there are strong indications 
that these factions were not wholly in¬ 
fluenced by a wholesome rivalry to do 
what wa9 best for the residents of Banda 
City. On the contrary Har Prasad con¬ 
tends that the present charges against 
him are altogether false and have been 
engineered by the opposing faction. In 
the year. 1915 a charge was made 
against one Sheo Prosad of having defraud¬ 
ed the Municipality. This Sheo Prasad 
was in the employment of the Municipal 
Board and it wa9 alleged against him 
that he had bought on behalf of the 
Municipal Board inferior gram at a low 
price and charged the Municipal Board 
the price of good gram. There can be no 
doubt that the case of Sheo Prasad was 
made a “party” case between the two 
rival factions. One party was anxious to. 
have him prosecuted; the other party, 
was anxious to shield him. 
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Ad inquiry was held bv the Munici¬ 
pality and Har Prasad appeared profes¬ 
sionally for Sheo Prasad at this inquiry. 
In the end Sheo Prasad was committed 
to trial in the Court of Session and con¬ 
victed. He appealed to the High Court 
and the conviction was set aside by a 
learned Judge. At the trial of Sheo 
Prasad one Maiku (otherwise Langra) was 
examined as a witness. The first charge 
against Har Prasad is that prior to the 
examination of Maiku he (Har Prasad) 
sent for him and told him that he should 
not give evidence and accompanied this 
order with an intimation that if he did 
give evidence it would be so much the 
worse for him. It is contended on be¬ 
half of Har Prasad that be lahours under 
considerable difficulty in having now to 
meet and disprove matters which occurred 


as far back as the year 1915. This u 
undoubtedly true but the prosecution (il 
I may use the expression for want of 8 
better) i9 not to blame because the inter- 
ference with Maiku as a witness in a 
oriminal case, if true did not come tc 
light in such a way that it could be re- 
ported to this Court until quite recently, 
It happened fcb\is: A criminal charge 
was brought against one Sarju by a man 
named Prag Dat, a warder in the Bandn 
Jail, alleging fraud in connexion with the 
purchase of a cow. Sarju alleged amongst 
other things that this false case had been 
engineered against him by the leaders of 
one of the rival, factions to which I have 
already referred, in consequence of cer¬ 
tain action which he took in connexion 
with the case of Sheo Prasad. The case 
was also made a “party” case. A wit¬ 
ness of the name of Ram Nihore was exa¬ 
mined on behalf of Sarju, and at the con¬ 
clusion of his evidence ho stated that 
Har Prasad had come to bis house which 
is at Mamkpur quite close to the railway 
station and told him that he was not to 
appear as a witness on behalf of Sarju, 
and that if he did it would be worse for 
him or words to that effect. 

^ is statement by Ram Nibore 

r o h thiJn P L rasad beiDf? re P° rt ed 

pjj”? C ° urt and fche allegation that Har 
raaad attempted to interfere with Ram 

foim, V w 8 . ev,deDoe in Sarju's ease 

ZZt fc fe m ba w ° , „ the seoond charge 

Bgarnet him. Har Prasad, as already 

atated. appeared for Sheo Prasad at the 

qmry which the Municipality held. He 
subsequently appeared for him at the 


trial before the Court of Session. But 
Har Prasad says that he was not acting 
on his behalf in the interval between the 
inquiry by the Municipality and the trial 
at the Court of Session. Har Prasad 
also appeared professionally to support 
the prosecution against Sarju, but he 
states that the part he took was practi¬ 
cally confined to making suggestions and 
that the conduct of the case was left in 
other hands. Maiku was examined be¬ 
fore us in support of the first charge. He 
stated that he was sent for on a particular 
day, that in consequence of what the 
messenger said he went with the messen¬ 
ger in the evening to the house of Har 
Prasad and that Har Prasad then told him 
that he must not appear as a witness. He 
at once agreed not to do so. He stated 
that their was another person present 
whose name he did nor know but who 
was the Karinda for a zamindar of the 
name of Kashi Nath. 

The witness was cross-examined as to 
the time and the description of Har Pra¬ 
sad’s house and premises. The witness 
answered these questions apparently cor¬ 
rectly. His demeanour was gcod and he 
had all the appearance of a truthful wit¬ 
ness. Maiku further stated that after ho 
had had the interviews with Har Prasad, 
Sarju came to him and told him he must 
give evidence, lie at once agreed. The 
next witness was a man called Ejaz 
Husain. Ho was the Karinda of Kashi 
Nath, and ho stated that on a particular 
day in July 1915 hehad gone to the house 
of Har Prasad to speak to him about logal 
business of Kashi Nath. I must hero 
mention that admittedly Har Prasad con¬ 
ducts the greater part, if not the whole 
of the legal business of Kashi Nath. He 
says that he found Maiku already there, 
that he heard the conversation which 
took place between Maiku and Har 
Prasad, Maiku went away after a 
short time and he (the witness) re¬ 
mained behind and talked over the 
business about which he had come. This 
witness was unable to mention the oase 
or the nature of the business about which 
he had come to Har Prasad. He was 
cross-examined to show that ho had al¬ 
ready left the service of Kashi Nath in 
July 1915, and that therefore it was im¬ 
possible that he could have oome to speak 
fcoHar.Prasad upon the business of Kashi 
Nath. He was also cross-examined to 
show that he having been subsequently 
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re-appointed Karinda to Kashi Nath, he 
was dismissed a second time at the in¬ 
stigation of Ear Prasad. The object of 
fchi3 last part of the cross-examination 
was to indicate a reason why Ejaz Eu3ain 
might give false evidence against Ear 
Prasad. Ejaz Eusain admits that he 
ceased to be in the employment of Kashi 
Nath in the month of July 1915, but he 
says that ho was not dismissed by Kashi 
Nath but that he left of his own accord. 
Kashi Nath was examined afterwards on 
hehalf of Ear Prasad and he produced a 
book which showed that a registered 
notice had been sent by him to Ejaz 
Eusain. Ee produced the letter from 
Ejaz Eusain in answer to his notice. 
From the answer which Ejaz Eusain ad¬ 
mits having sent it would appear that 
the registered notice was a notice re¬ 
quiring Ejaz Eusain to hand over cer¬ 
tain documents belonging to Kashi Nath 
which wore in hi3 possession as Karinda. 
The answer was a very proper answer 
and explained that the only reason why 
the documents were not handed over 
was that the agent sent by Kashi Nath 
for the documents refused to give a re¬ 
ceipt. This notice was sent on or about 
19th July 1910. Maiku is of course un¬ 
able to state the exact date in July 1915 
that he visited Bar Prasad, but from 
other circumstances it would appear that 
if this interview took place at all it must 
have been about 10th July. Kashi Nath 
says that he dismissed Ejaz Eusan in 
July Neither Kashi Nath nor Ejaz 
Eusain are able satisfactorily to give the 
exact date when Ejaz Eusain ceased to 
bo Karinda to Kashi Nath. 

It is admitted that whether Ejaz 
Eusain was dismissed or ceased to be 
Karinda of his own accord, he did give 
up the employment in July and I am 
inclined to think that the employment 
must have come to an end some little 
time before the sending of the notice to 
give up the documents. My reason is 
that I think the ceasing to be employed 
as Karinda must have preceded the notice 
and I think this notwithstanding that 
Kashi Nath produced the book to fix the 
time when the employment ceased. Thi3 
circumstance, coupled with the faot that 
Ejaz Eusain is either unable or unwilling 
to state the nature of the business about 
which he wont to Bar Prasad, detracts 
to some extent from the value of his evi¬ 
dence. Siddik Eusain, Sub-Inspector, 


was examined and stated that he got in¬ 
formation that attempts would be made 
to tamper with the witness against Sheo 
Prasal and that in consequence of the 
information he approached Sarju, whom 
he knew to be a man who would be likely 
to have influence with Maiku, and that 
very shortly after Sarju had seen Maiku 
he took the precaution of having the evi¬ 
dence of Maiku recorded under S. 164, 
Criminal P. C. That the evidence was 
so recorded it is admitted. Sarju de¬ 
poses to the fact that he did interview 
Maiku and learnt from him that Ear 
Prasad had told him that he was not to 
give evidence. Maiku apparently without 
any hesitation agreed that he would 
give evidence. Ear Prasad gave evidence 
and absolutely denied having ever had 
any interview of any kind with Maiku. 
Ee stated that after Ejaz Eusain had 
been re-employed in December 1917 by 
Kashi Nath, he in the month of February 
of this year strongly urged Kashi Nath 
not to keep Ejaz Eusain. It appears that 
after Ejaz Eusain in the year 1915 ceased 
to bo in the employment of Kashi Nath, 
he went into the employment of one Debi 
Prasad, a nephew of Kashi Nath. There 
was some friction between the uncle and 
nephew, and Ear Prasad says that he gave 
as a reason to Kashi Nath for not retaining 
Ejaz Eusain that he was the mischief 
maker. Kashi Nath was not present when 
Ejaz Eusain gave his evidence. The learned 
Advocate for Ear Prasad professed to be 
taken compleltely by surprise by the evi¬ 
dence of Ejaz Eusain. Kashi Nath was 
sent for from Banda and arrived and was 
examined in the case. He is apparently 
a respectable zamindar. His evidence 
was not very satisfactory. A letter of 
his was put into his hand (dated March 
1917) in which he adrressei Ejaz Husain 
as' Karinda” and spoke to him about a case 
of his (Kashi Nath). Another letter, 
dated August 1917, was also produced 
and the two documents go to show that 
at the time the relations between Kashi 
Nath and Ejaz Husain were not at all 
unfriendly and that the letter had to do 
with Court work. 

There is a direct conflict between the 
evidence of Ear Prasad and Kashi Nath 
as to the circumstances connected with 
the alleged dismissal of Ejaz Husain in 
February of the present year. Ejaz Hu¬ 
sain states that he was never dismissed 
at all, and on the day he first gave his 
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evidence he said that Kashi Nath actual¬ 
ly came to the railway station with him 
when he was coming away to attend 
this Court. Kashi Nath says that the 
reason Har Prasad gave for advising him 
not to retain Ejaz Husain in his service 
was that he hud not trusted him in 1915. 
He told us that he never communicated 
to Ejaz Husain the fact that Har Prasad 
had advised that he should be dismissed, 
and that as a matter .of fact he did not 
actually dismiss him. He says that he 
was no doubt 'influenced by what Har 
Prasad 9aid, but the actual dismissal 
took place in this way that Ejaz Husain 
eaid that he was not satisfied with him 
•(Kashi Nath) and that ho (Kashi Nath) 
then 9aid, “well, brother, as you are not 
•satisfied we had better part,” or words to 
•that effect. The discrepancy between 
Har Prasad and Kashi Nath on this mat¬ 
ter is somewhat significant, because it re¬ 
lates to events which happened only a 
very short time • ago. It was strongly 
•urged on behalf of Har Prasad that it was 
'very unlikely that ho would have com¬ 
mitted such a serious offence as to order 
• Maiku not to give evidence in the pre¬ 
sence of Ejaz Husain, and that if he wan¬ 
ted to interfere with a witness like Maiku 
he would not have done so directly. I 
•think that these are matters whioh wecer 
tainly should consider. It was also conten¬ 
ded that it was unlikely that Har Prasad 
would even know that Maiku was to be a 
witness, because his name had never been 
mentioned in the preliminary inquiry 
held by the Municipality nor at all until 
his evidence was recorded under S. 164. 
On the other hand the prosecution say that 
Maiku was an obvious witness from the 
very commencement. I am not satisfied 
that Maiku was an “obvious” witness, 
while on the other hand I see nothing 
in the least unlikely that Sheo Prasad 
should have told Har Prasad that Maiku 
was likely to be examined as a witness 
against him. If the oa9e against Sheo 
Prasad was true, I think that it would 
be almost certain that Sheo Prasad would 
'have-told Har Prasad, who was his vakil 
presumably taking a keen interest in his 
•case. 

Mr. Peare Lai Banerji asked us to deal 
with the present case on the assumption 
that Sheo Prasad was innocent because 
he was aoquitted by the High Court. I 
•do not think that we can do ^ this Sheo 
Prasad is entitled to the full benefit of 


his acquittal, but I do not think that any 
person else is entitled to ask us to hold 
that the acquittal of Sheo Prasad conclu¬ 
sively demonstrates his innocence. The 
judgment of the High Court seems to 
have given Sheo Prasad the benefit of the 
doubt. One of the reasons for the acquit¬ 
tal was the supposed somewhat late ap¬ 
pearance of Maiku as a witness. It ie 
possible that the High Court’s attention 
was not drawn to the fact that his evi¬ 
dence had to be recorded under S. 164, 
Criminal P. C., (i. e. as a witness who 
might, be tampered with), and the High 
Court had not before it the evidence 
which we have had in the present case 
that the wittnessos were being tampered 
with. It appears that not only the evi¬ 
dence of Maiku but also of a number of 
other witnessess was recorded under 
S. 164. Mr. Peare Lil called out our 
attention to the difficulty which his 
client i9 under in having to meet a charge 
which relates to matters which happened 
in the year 1915. While the prosecution 
are not to blame for this, I think it is a 
matter to which wo should give careful 
consideration. A number of professional 
gentlemen appear for Har Prasad. It 
appears that they are giving their servi¬ 
ces gratuitously. 

One would have thought in the present 
case that one of the first things that 
would have been done would have been 
to have made an application to the prose¬ 
cution for particulars as to the time and 
manner at and in whioh Har Prasad was 
alleged to have interfered with the wit¬ 
ness Maiku. No particulars of any kind 
seem to have been asked for. The only 
thing whioh was done was a verbal re¬ 
quest to the Government Advocate to 
give the names of the witnesses he in¬ 
tended to call, whioh request was com¬ 
plied with aud amongst these witnesses 
the name of Ejaz Husain was mentioned. 
Har Prasad is an experienced pleader and 
if he was in the dark as to the charge 
against him, it ought to have occurred to 
him to ask for particulars. 

I now oome to the second charge. This 
case also undoubtedly became a “party" 
caae * Sarju was the accused and he al¬ 
leged that the case was a false one gob 
up against him on account of the active 
part which he had taken against Sheo 
Prasad. (I may mention here that Sarju 
wa a acquitted.; The evidence in support 
of the second charge is confined to that 
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of Ram Nihore. He states that his 
house is quite close to Manikpur Railway 
Station and that Har Prasad whilst wait¬ 
ing at the station came in and told him 
not tc give evidence. It must be said 
in favour of this witness that he not only 
stated this when he gave evidence' on 
behalf of Sarju but he also mentioned 
two persons who were present at the 
time. These two persons have not been 
called either by the ?>ro$ecution or by 
the defence. Earn Nihore states that ho 
refused to bo influenced by Har Prasad 
and that lie told the latter that he would 
give evidence. liar Prasad swears that 
he never went to the house of Ram 
Nihore and he produces two witnesses 
who accompanied him on the day he 
travelled from Banda to Allahabad. The 
allegation of the prosecution is that the 
visit to Ram Nihore was paid whilst 
Har Prasad was waiting at Manikpur 
Junction. liar Prasad had to change at 
Manikpur and remain there for about 
two hours before lie got the train for 
Allahabad. The first witness was a man 
named Shah Saidullah. He is the Bench 
Reader in tho Court of the Sessions Judge 
at Banda. The other man was Abdul 
Shakur, who is a Sub Assistant Surgeon. 
Both of the these witnesses stated that 
that it was impossible for Har Prasad to 
have gone to the house of Ram Nihore 
without their being aware of the fact 
and that ho did not go. 

Considering that the house of Ram 
Nihore is very close to tho station, one is 
a little inclined to doubt the evidence of 
these two witnesses. They had no parti¬ 
cular reason for keeping Har Prasad 
under observation, A letter wa9 pro¬ 
duced written by Har Prasad to Saidullah 
in which the former asked the latter to 
state his recollection of all that occurred 
during the wait at Manikpur. Saidullah 
writes his reply on the same sheet of 
paper and professes to be quite unaware 
of the reason why Har Prasad had asked 
him, and in his evidence in this Court 
Saidullah said that he did not know the 
reason. A week before this letter was 
written the Magistrate had made an 
order against Har Prasad in this very 
case, and considering the position of Har 
Prasad and the fact that Saidullah 
is the Bench Reader in the Sessions 
Court, I do not believe that Saidullah 
did not know the reason why Har Prasad 
had written to him. The Sub-Assistant 


Surgeon was mixed up in the case against 
Sarju. I do not think that either of 
these witnesses can be regarded as alto¬ 
gether independent witnesses upon whose 
testimony the Court should place im¬ 
plicit confidence. Nevertheless the evi¬ 
dence on the second charge is the oat!) of 
Ram Nihore against the oath of Har 
Prasad and Ram Nihore admits that ho 
was convicted 14 years ago and sentenced 
to two years. The charge was robbery. 
Ram Nihore is a Brahman by caste. 

He looks respectable and notwithstand¬ 
ing his conviction ho apparently occupies 
a respectable position and has outlived 
his conviction. In his cross-examination 
he seemed to admit that he was justly 
punished for violence hut not for stealing. 
We must consider why it was that Ram 
Nihore told about the alleged visit of 
Har Prasad. lie volunteered the state¬ 
ment. 

A reasonable explanation would be 
that he apprehended that evil might 
befall him in consequence of his having 
given evidence. If ho volunteered tho 
statement for any other reason it would 
put a different complexion on his evi¬ 
dence and indeed on the whole case. In 
this connexion wo must not lose sight of 
the fact of the existence of the two hostile 
factions. Har Prasad contends that the 
present charge is tho result of a conspiracy 
against him. Let us assume fora moment 
that what Ram Nihore says is untrue and 
that Har Prasad never went to his house 
at Manikpur. This would mean that the 
enemies of Har Prasad conspired at or 
before tho time of the charge against 
Sarju that Ram Nihore, when called as a 
witness for Sarju, should falsely volunteer 
the statement that Har Prasad had ordered 
him Dot to give evidence, in the hope 
that tho statement would get him (Har 
Prasad) into trouble. Such a conspiracy 
seems highly improbable. I have ap¬ 
proached the consideration of tbis case as 
if it were a criminal case in which a very 
serious charge was being made against 
Har Prasad. I think that we ought to 
give him the benefit of any reasonable 
doubt if wo have any. I have given the 
case anxious consideration not only at the 
hearing, but in the interval which has 
elapsed. I have discussed the case and 
the various points I have mentioned with 
my colleagues also. Most reluctantly I 
come to the conclusion^ that the charges 
are true. ^ 
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Tudball, J.—Babu Har Prasad Singh, 
a vakil, has been called upon to show 
causa why this Court should not deal with 
him in the exercise of its disciplinary 
powers under S. 8,* Letters Patent. 
A Deputy Magistrate of the first class 
has made a report in respect to his con¬ 
duct on 21st November 1917, which was 
forwarded to this Court by the District 
Magistrate on 30th November 1917 and 
notice was issued on 21st January 1918 
to the vakil together with copies of both 
reports. The Magistrate preferred four 
charges. Of these two have not been 
pressed by the learned Government Ad¬ 
vocate and our inquiry has been limited 
to the remaining two. These are charges 
of a similar nature, viz. that the vakil in 
each case threatened a person who was 
about to give evidence in a criminal 
matter with a view to deter him from 
giving such evidence. In a way the two 
cases are connected with each other and 
I propose to state the facts which have 
led up to them. Babu Har Prasad Singh 
is said to bo the leading pleader practis¬ 
ing in the Subordinate Courts at Bhanda, 
a small town where the headquarters of 
the civil administration of the District 
are situated. 'There is a Municipality 
governed by a Municipal Board. What is 
exactly meant by saying that Har Prasad 
Singh is the leading pleader is not quite 
clear. He has a good local practice. He 
is fairly young and takes an active and 
keen part in local publio matters and is a 
man of considerable looal influence. He 
takes an interest in Municipal matters 
and at least up to '1912 or 1913 was a 
member of the Municipal Board. He was 
then unseated and there was some litiga¬ 
tion about the election and at present he 
is not a member of the Board. 

It is common ground that in respect 
of Municipal matters there were to con 
tending parties in the town which, as is 
bo often the case, devoted their time and 
, energy not so much to furthering the 
public interests as to thwarting and de- 
foatmg each other. There is little doubt 
that Har Prasad Singh was the leading 
spirit of the one and one Muhammad 
Baza Husain that of the other party 
Such was the state of local feeling 
m the year 1914 when an accusation 
S" Pr - f6r uf by M »fc«n»ad Baza 

Se Sheo n p h ' 8 4 ffi01al ca P aci ty against 
one Sheo Prasad, an employee of the 

Municipal Beard. The latter was an 


officer who held iD his hands an ad¬ 
vance of public money and was entrusted 
among other duties with the purhase of 
grain for the feeding of the Board's 
draught cattle. The charge against him 
was that he had purchased “ weevil 
eaten " gram at a cheap rate and had 
charged for good-gram at full rates. The 
purchase was said to have been made from 
one Sheo Nath. An inquiry was direc¬ 
ted by the Municipal Chairman to he 
made, and Muhammad Baza Husain was 
entrusted with the collection of the evi¬ 
dence. Of course lie had no powers to 
summon witnesses or enforce their at¬ 
tendance and he had to go about inquir¬ 
ing from persons and take their state¬ 
ments. Like all things municipal in this 
country, there was a considerable waste 
of time owing to friction between the 
Chairman and Raza Husain; and the op¬ 
posite faction took upon themselves the 
protection of Sheo Prasad. 

The latter admittedly engaged the ser¬ 
vice of Babu Har Prasad Singh to watch 
his interests in the inquiry. Matters 
dragged on till July 1915. The act 
charged amounted to a oriminal offence 
and in that month the matter was made 
over to the police for inquiry and ne¬ 
cessary action. The police inquiry was 
made over to the Ivofcwal Sub.Inspector 
Mohammad Saildik, who began it on 14th 
July 1915. In the course thereof he exa 
mined one Maiku (alias langra) as a wit¬ 
ness. As there were outside influences 
at work and he had information that at 
tempts were being made to prevent 
the witnesses givmg their evidence 
Mohammad Saddik placed all the wit' 
nesses including Maiku before a Magis." 
trate and caused their statements to be 
recorded under S. 164. Criminal P C 

P^‘i S ,l S nV teP wb,ch L is u3ual| y taken by a 
£°i' C! ® °® 0 ?' r fl when he has r e“9on to be 
have that influence will bo or is bein<? 

brought to boar on a witness to proven? 
him testifying in Court. The 1 

then placed by the Police OffiUr for'in* 
quiry before a Magistrate who committed 
Sheo Prasad for trial to the Courr » 
Session. The Sessions Judge at the trial 
found him guilty and oonvioted and 1 
tenced him. Babu Har Prasad Sinof 
a witness for the defence of Sheo Prasad 
and gave evidence on his behalf \ b u!?? 
the inquiry and trial Maiku gave h 
fer tho prosecution, swearing that h ° MC0 

the who «• 



142 Allahabad 


191* 


gram which had been sold by 
to Sheo Prasad. 

He testified as to its quality. He is a 
professional licensed weighman who re¬ 
ceives his fee at the timo of weighment. 
Sheo Nath also followed the same profes¬ 
sion, but the gram that he sold was alleg¬ 
ed to he his own personal property. He 
had had it in his possession for some time 
and ho sold it cheaply according to the 
prosecution case, because it had been at¬ 
tacked by weevils It is obvious that if 
this were true, the man who actually 
weighed the gram must have seen and 
recognized its condition. It is equally 
obvious to ono who has any knowledge of 
how grain dealings in an Indian market are 
carried out and i9 experienced in investi¬ 
gating crime that in such a case as Sheo 
Prasad’s, the weighman would be a wit¬ 
ness of some importance one way or the 
other. At the Magisterial inquiry and at 
the trial in the Court of Sossiou Babu 
Har Prasad Singh appeared and acted for 
Sheo Prasad. The latter appealed to this 
Court and the learned Judge who hoard 
the appeal considered that there was 
room for considerable suspicion. He 
criticised the action of Raza Husain in 
the matter, laid stress on the fact that 
Maiku had not been examined as a wit¬ 
ness at the Municipal inquiry and hesi¬ 
tating to accept the evidence he gave the 
accused the benefit of the doubt in his 
mind and acquitted him. The date of 
the High Court’s order is 15th March 

1916. Thi9 closed the first phase of the 
battle. It had a sequel. The Police Offi¬ 
cer Mohammad Saddik was transferred to 
another District and in the first half of 

1917, a charge of cheating in respect to 
a cow was preferred by one Prag Dutt, a 
warder at the Banda Jail, against one 
Sarju Singh. 

The latter is fairly well-to-do resident 
of Banda who deals in grain, etc., and 
who supplied grain on contract to the 
Jail. Prag Datt’s case was shortly that 
Sarju SiDgh had asked him to soil him a 
cow for Rs. 30 saying that it was required 
for the Civil Surgeon, that ho Prag Datt, 
said that if it was wanted for the Civil 
Surgeon he could have it for nothing and 
that Sarju Singh took it. Later on he 
discovered that Sarju Singh had lied to 
him and he put the matter into the hand9 
of the police. The latter after making in¬ 
quiry sent the case up for trial to the 
Court of Babu Shimbu Narain in May 


1917. Sarju Singh for certain reasons 
objected to the case being tried by that 
Magistrate and succeeded in securing its 
transfer to the Court of Mr. S. M. H. 
Rizwi, a Muhamrnadan gentleman who 
finally decided the case on 31st October 
1917, acquitting Sarju Singh. By reason- 
of what came to light during the course 
of this trial the Magistrate "at once” 
took action against Babu Har Prasad 
Singh. He at first issued notice to the 
pleader and begin an inquiry. Objection 
was apparently taken to his jurisdiction 
and he at once stopped his inquiry and 
submitted his report on 21st November 
1917, through the District Magistrate to 
this Court. Sarju Singh in his defence 
pleaded that he had purchased the cow 
for Rs. 40 from Prag Datt, that he had 
paid down Rs. 18 and had subsequently 
paid the balance of Rs. 22 and obtained a 
receipt for the whole in the presence of 
certain persons, Dhani Ram, Ram Nihore, 
etc. 

He filed a long written statement,- ex¬ 
plaining how his relations with the Sub¬ 
ordinate Jail staff had become strained 
and why they were interested in bringing 
a false charge against him. He further 
alleged in para. 10 thereof that certain 
persons, of whom Babu Har Prasad and 
Kashi Nath were two, bore him a grudge 
by reason of the part ho had taken in 
assisting the police in the inquiry made 
in 1915 in Sheo Prasad’s case. Now in 
tho case based on the complaint of Prag 
Dat, Babu Har Prasad Singh was engaged 
by Prag Dat to prosecute Sarju Singh 
and it was and still is the latter’s com¬ 
plaint that Babu Har Prasad Singh had 
personal as well as a professional interest 
in the matter and was trying to secure 
his (Sarju’s) conviction on a false charge 
because he (Sarju) had helped to secure 
the conviction of Sheo Prasad. In his 
defence Sarju Singh summoned Inspector 
Muhammad Saddik and Ram Nihore 
amongst other witnesses. Mahomed 
Saddik testified to the fact that while he 
was investigating tho case against Sheo 
Prasad ho got information - that Baou 
liar Prasad Singh was attempting to pre¬ 
vent Maiku giving evidence, that as Sarju 
Singh was a person who in the course of 
business had dealings with Maiku and 

had considerable influence over him be 

approached him and asked him to use his 
influence over Maiku to get tho latter to 
be firm and to tell the truth and Sarju 
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Singh did help him and spoke to Maiku. 
This evidence was given on 2nd October 
1917. On 1st October i.e., theday before 
Ram Nihore had been examined and had 
testified to the payment of Rs. 22 and 
the execution of a receipt. After his 
evidence had been recorded, read over to 
and signed by him, he turned to the 
Magistrate and appealed to him. He said 
that on Saturday September 29th i.e., 
two day before, Babo Har Prasad Singh 
and Prag Dat had both come to his house 
(which is just outside the railway station 
at Manikpur) in the afternoon and that 
the former, after asking him whether he 
was a witness in Sarju Singh's case and 
being informed that he was, had told 
him that he was not to give evidence 
otherwise he would get into serious 
trouble (serban hoge). 

On hearing this the Magistrate at once 
placed him on oath again and recorded 
his statement on the point. Ram Nihore 
mentioned two persons, Ganesh Prasad 
and Harbans Prasad, as having been 
present on the occasion. The complai¬ 
nant Prag Dat was clearly present in 
Court when this took place. He has ad¬ 
mitted that he was in Court that day 
so long as the hearing lasted and record 
also mentions this, but he says he did not 

PraUq- 9 u tatoment m^e, Babu Har 
Prasad Singh was not in Court. The cross, 
examination of Ram Nihore was post- 
poned to 2nd October to enable Har 

latter d did C T' 6Xamine him ‘ bnt a3 fche 
witnLf aPP8ar ° D 2od October the 

witness was cross-examined by the Court 
Inspector who did not question him about 

Har Prases' ? 29th ^September. Babu 
0 H ; he P “ 'f appeared at the trial 

25 1 SfAf .°. ctob0r subsequent dates 
till the decision on the 31st October (vide 

wellTwl T ?°"? h be must have been 

against him h th ® t accusatio °3 made 
against him, he up to the 31st October 

?env T W , £° Urfc or ^tempt to 

ment ThJ Af Ram Niho ™'9 state. 

.“ medial,l Mag,8t ; at ° aft6r fche decision 
Sad sfnJb 198U , Qd DO L ti0Q t0 Bab * Har 

the matter for the orders of this Court 
£ e h “^ ” e “ 38 tb8 ^ 


Singh, in his own house at Banda did 
send for and intimate the witness Maiku 
alias Langra to prevent him giving evi¬ 
dence against Sheo Prasad; (2) that on 
29th September 1917, at Manikpur he 
similarly intimidated Ram Nihore to 
prevent him giving evidence on behalf of 
Sarju Singh, Mahomed Saddik, Inspector 
and Ram Nihore. Babu Har Prasad in 
his defence has given evidence and has 
examined only four out of the large 
number of witnesses summoned on his 
behalf. Maiku's evidence is to the effect 
that a few (5 or 6) days before he was 
examined by the police in the course of 
their investigation in July 1915, Babu 
Har Prasad Singh sent a man to his 
house who took him to Har Prasad's house. 
It was evening time, about 7 or 8 p.m. 
He was taken to the vakil's office. Har 
Prasad Singh told him that he was not 
to give evidence in Sheo Prasad's case or 
he would cause him to be sent to jail. 
He acquiesced as most men in hi 9 posi¬ 
tion in this country would have done. 
The only person whoever heard the con¬ 
versation was the Karinda of Babu Kashi 
Nath, whom he knew by sight but not 
by name. A few davs after, Sarju Singh 
csmo to him and questioned him. He 
told him of Har Prasad's 'threat. Sarju 
bingh told him not to be afraid but to 
stick to the truth. He was then exa- 
mined by the police and was placed be- 
fore a Magistrate who recorded his-state- 
mentin the matter of Sheo Prasad 

The witness gave his evidence in a very 
satisfactory manner and stood his cross- 
examination well. It was stated that he 
had no knowledge of Har Prasad's house 
and had never been inside of it. He was 
closely cross-examined on the point but 
his manner and his face and the way in 

Jwrf hf < ga . v .° h ' 9 description showed 
clearly that his statement on the point 

was true. N° evidence of any sort has 
been called to show that hehas made even 
any errors on this point. The man. of 
course, is only a weigbman and persous 
of Ins olass oan easily be bought over to 
give evidenoe. It is true that in the 

all ha86d D0 Sraim but that 

all purchases were made by his co-accused 
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in that case, a Municipal sweeper, Sheo 
Nath, the person who was said to have 
sold the grain, was apparently examined 
during the Municipal inquiry but Maiku 
seems not to have been named. Sheo 
Nath is now dead and cannot be examined. 
It has been urged that liar Prasad Singh 
could have had no knowledge whatsoever 
even of Maiku’s existence, that he had 
nothing to do with the matter after the 
Municipality had decided to prosecute 
until it came into Court and therefore 
he could not possibly have sent for Maiku. 
In the state of affairs existing at Banda 
in regard to Municipal matters and the 
leading position which liar Prasad occu¬ 
pied. I cannot believe this. He fought 
for Sheo Prasad throughout and if the 
case against the latter was a true one, 
Sheo Prasad and Har Prasad would most 
certainly have understood the importance 
of Maiku as a witness. He actually 
handled the grain (assuming the case to 
have been a true one) and must have seen 
and recognized that the grain was weevil 
eaten. One cannot mistake grain of that 
kind. The chief point against him i3 that 
he did not come forward in the course of 
the somewhat amateur inquiry made by 
an Indian Municipal member. His state¬ 
ment moreover does not stand alone. It 
i9 supported by the evidence of Sarju 
Singh and Muhammad Saddik and directly 
corroborated by that of Ejaz nussain. I 
will discuss the value of their statements 
later. - There is one fact which cannot be 
denied, viz., that the police deemed it ne¬ 
cessary to have the statements of all the 
witnesses recorded by a Magistrate at the 
latter’s house. 

The witness also is subject to the in¬ 
fluence of Sarju Singh who at present is 
embittered against liar Prasad in view cf 
Prag Dat’s case against him, but the 
matter that is now before us was put for¬ 
ward for the defence inthatcase and Mu¬ 
hammad Saddik’s evidence in the matter 
was recorded. Sarju Singh has testified 
to the part he took in that matter at the 
request of the police officer. His house 
is near the Police Station He knew the 
Kotwal and was on friendly terms with 
him. He dealt in graiu and of course 
had concern with the licensed weigbmen 
of the bazaar. The Police Ollicor sought 
his assistance in the matter and he gave 
it, with the result that he incurred the 
wrath of the party who sought to protect 
Sheo Prasad. When he was attacked, he 
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defended himself and brought the matter 
to light. It is highly probable that the 
opposite party assisted him. His state¬ 
ment is strongly supported by the evi¬ 
dence of Muhammad Saddik, Inspector of 
Police. This officer is no longer in the 
Banda District. lie was transferred some¬ 
time ago. He has testified to the manner 
in which he invoked Sarju Singh’s assist¬ 
ance. He declined to give the name of 
the person who gave him information in 
respect to Har Prasad Singh’s alleged 
action and as a Police Officer he is justi¬ 
fied in his refusal. He gave his testi¬ 
mony in 1917 in Sarju Singh’s case. 

We are asked to disbelieve him be¬ 
cause he made no entry in his diary 
about Har Prasad’s alleged action and 
the steps he took to counter it, and it is 
faintly hinted (but in no degree proved) 
that the witness is a friend of M. Baza 
Husain who is hostile to Har Prasad 
Singh. There is no force in the plea as 
to the diary. The matter is one that 
one officer might record and another 
might not. No rule exists on the point 
and the witness’ action in having the 
statements recorded under S. 164, Cri¬ 
minal P. C. is corroboration of his word. 
The other point has still les3 force. 
Some years prior to 1697 this witness 
was a Police dark in the District of 
Hamirpur before he was ever stationed at 
Banda. A charge under S. 330, I. P. C. 
was preferred against him and the case 
was committed for trial to the Court of 
Session at Banda. He was honourably 
acquitted and has since risen to his pre¬ 
sent rank. He says that many persons in 
Banda took an interest in his case. To 
his knowledge Raza Husain did not r.S9i9t 
him in the matter. He did not then 
know Raza Husain and if ho took any 
interest in the case he, fcho witness, had 
no knowledge. This is the only attempt 
to show a connection between the two 
men. The witness give his evidence in 
a very satisfactory manner and I have no 
hesitation ic holding that ho has told us 
the truth. 

The**e remains on this point the im¬ 
portant witness Ejaz IIu3ain. This wit¬ 
ness admittedly had been in 1915 a Ka- 
rinda of Babu Kashi Nath for several 
years. He say3 that early in July 1915, 
he went one evening about 7 or 8 p. m. 
on his master’s business to Babu Har 
Prasad Singh’s house. He went to his 
office, he found Maiku and Har Prasad 
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Singh present and he heard the latter 
tell the former that ho was not to give 
evidence or he would get him into jail. 
Maiku acquiesced and went away. Ho 
did his business with the pleader and also 
left. He siys that he subsequently men¬ 
tioned the matter to his master Babu 
Kashi Nath at the bistar of one Abdul 
Hui petition writer, who also heard him 
mention it. Tho witness is uuable to 
tell us what was the business about 
which he had to seo the pleader that 
evening. Babu Bar Prasad totally de¬ 
nies the incident and it is his case that iu 
July 1915 this man was not in Kashi Nath’s 
employ, that Kashi Nath subsequently in 
theend of 1917 again ro employed the man 
but in February 1918again dismissed him 
on the advice of Har Prasad Singh and the 
man has therefore now come forward by 
reason of ill- willat fcheunstigafcion of Raza 
Husain to testify falsely. Hefeays that tho 
man after his first dismissal in 1915 took 
service with Lain Debi Prasad, the nephew 
of Kashi Nath, and by intrigue caused 
trouble between tho uncle and nophew 
and was dismissed by the latter, that he 
(Har Prasad) called Kashi Nath’s atten¬ 
tion to this fact and got him to dismiss 
the man in February 1918, for this rea- 

80D. 

To establish those two points he 
took time to produce Kashi Nath and 
examined him as a witness. We have had 
before us the two men Ejaz Husain and 
Kashi Nath. Wo have seen and heard 
them both, and I have no hesitation in 
flaying that of the two Ejaz Husain is far 
the better and more truthful witness. As 
compared with Kashi Nath who is an 
Honorary Magistrate and pays Rs. 15,000 
Government revenue, while he is only a 
Karinda, he gave his evidence easily and 
straightforwardly, whereas the Hono¬ 
rary Magistrate fought repeatedly with 
the questions put to him, would not ans¬ 
wer at once but repeatedly prevaricated 
and was finally out of his own mouth 
convicted of having said what was not 
true on at least one point. Ejaz Husain 
says that it was in July 1915 that he 
left the service of Kashi Nath but that 
he was in that service when the incident 
to which he testifies took place. Now 
the Police inquiry commenced on 14th 
July 1915 and the incident occurred ac¬ 
cording to the evidence about 5 or 6 days 
before i. e. about July 9th or 10th at the 
utmost. He admits that ho then for 
1918 A/19 k 20 


about 18 months took service with Lala 
Debi Prasad and then again in February 
1917 was employed by Kashi Nath and 
up to the date on which he give his evi¬ 
dence before us had not been dismissed, 
though he had not by reason of illness 
done any work for about a month, 
i. e. in March 1918. He is employed in 
the management of certain villages and 
he still has in his possession hi3 accounts 
and village papers, Kashi Nath has pro¬ 
duced some account books and a copy of a 
notice which he sent to Ejaz Husain on 
19th July, 1915, and he says that it was 
in juiy that he dismissed the man. He 
has nowherest&ted that he dismissed him 
before 19th July 1915, and the notice 
which has been re id to us nowhere con¬ 
tains an order of dismissal or even hiut 9 
at it. We are asked to infer it The notics 
was sent because the man had delayed in 
sending in his annual papers and Kashi 
Nath has admitted that he only dismiss¬ 
ed him because he had so delayed. Ejaz 
Husain admits having received this so- 
called notice a few days after 19th July 
and admits the answer to it which was 
put before us. That answer is a straight¬ 
forward ouo and explained tho delay by 
stating that the agent sent by Kashi Nath 
to fetch the papers had refused to give a 
receipt for them and so he had not hand- 
od them over Kashi Nath admits that 
the papers were ultimately handed over. 
Ejaz Husain has stated also that there 
had been some dispute about tho rate of 
his salary foi some two mouths prior to 
this and so ho retired. 

Wo are asked to hold on this evidence 
that the man was not doing Kashi Nath’s 
work on July 10th or 9th and therefore 
oould not have goneto Har Prasad’s house. 
The evidence to my mind shows that the 
dismissal was subsequent to July 9th 
and not prior to it. Kashi Nath cannot 
fix anydafce earlier than July, 19th. Siross 
is laid on the fact that Ejaz Husain can¬ 
not remember what his business was with 
Har Prasad on that evening. I do not 
think it fair on a witness to reject his 
evidence on so faint a reason as this. Kashi 
Nath wished us to believe that Ejaz 
Husain had no concern with any Court- 
work, but that his duties were concerned 
only with the management of certain vil 
ages. Har Prasad Singh has admitted 

°u- f0W °° oas !° n8 had been 

(Har Prasad Singh) ad¬ 
mittedly had been engaged for some 8 or 
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10 years as Kashi Nath's Pleader for the 
purpose of cases in the various Courts. 
Kashi Nath, however, was faced with the 
letter of 27th August 1917. He admit- 
ted that he wrote it and in the body of it 
is an order to Ejaz Husain to come to 
headquarters at once as he was required 
for a certain criminal case about which 
he had full knowledge and which he was 
to prosecute. The first point is, therefore 
not established. The second plea is still 
less established than the first. Har Pra¬ 
sad says that he called Kashi Nath’s atten¬ 
tion to the fact that the man was the 
person who had caused trouble between 
him and his nephew and that he ought 
not to have re-employed him and should 
get rid of him. Kashi Nath’s statement is 
quite different, liar Prasad fhe says) 
asked him why he had again taken on a 
man whom he had had to dismiss once be¬ 
cause ho could not trust him and that it 
was most inadvisable. Kashi Nath adds 
that he might have retained the man if it 
had not been for this advice and in fact he 
didnot tell him why he was parting with 
him; that the mau was displeased with 
him and so he said, "well brother, as you 
are displeased with me we had better 
part”. 

Ejaz Husain denies this. Kashi Nath 
has to admit that he has not taken ac. 
counts or the village papers from the 
mau, which is curious if he wasdisraissed 
in February 1918. I much prefer the evi¬ 
dence of Ejaz Husain on the point. The 
old gentleman cut a very poor figure in 
the witness box and when he found him¬ 
self being tripped up he took refuge be¬ 
hind the stone wall of ‘ I don’t remem¬ 
ber". 

He swore most positively that Ejaz had 
not been re employed by him until De¬ 
cember 1917. though he bad been appro¬ 
ached by the man from September 1917 
with a request for re employment. He 
was very positive that he had pot made 
use of his service between February and 
December 1917 and had paid him no sala¬ 
ry. He had to admit that he wrote the 
two letters of 27th March 1917 and 27th 
August 1917. The first is not of much 
importance beyond evidencing friendly 
relations. The second is addressed to Ejaz 
Husain as “Ivarinda” and the address is 
one of Kashi Nath’s own villages. It di- 
rectshim to comeasa certain criminal case 
was coming on for hearing onAugust 29th, 
1917, and his presence was necessary as he 
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"was cognizant of all the facts of the case aoa 
that be was to bring as much ghee and money as 
he had collected and to arrange for thccollection 
oi tbe rest and that he was to come quickly to 
attend to and prosecute the caso.'* 

The letter proves beyond doubt that 
Ejsz Husain was his Karinda in August 
1917 and was working on his estate. 
The latter says that he was re-engaged 
from February 1917 and I do not hesi¬ 
tate to believe him. Kashi Nath after 
seeing the letter admitted that perhaps 
he had taken some work from him now 
and again and had made him a gift of 
money in exchange, but adhered to his 
statement that he did not regularly em¬ 
ploy him until December 1917. The 
witness from the manner in which he 
gave his evidence was clearly not telling 
the truth. He admitted that he had 
trusted the man when he was in his em¬ 
ploy that there was nothing against him 
except his delay in submitting his papers 
that there was no friction between them 
and that if Har Prasad had not spoken 
to him he would probably have retained 
his services, but he was not at all sur¬ 
prised or puzzled that so great a person¬ 
age as Har Prasad should have troubled 
himself to get a lowly servant thus dis¬ 
missed. He knew that Ejaz Hussain 
was summoned as a witness in this case 
against Har Prasad as the summons had 
come. He did not discuss the matter 
with him. He could not remember if he 
went to the station with him when the 
man left Banda by train (the man says 
he Jid, and this happened only a few 
days before the evidence was given). 

The witness adds that he belongs to 
neither of tbe two factions in Banda, 
that when ho saw how matters were 
trending he resigned his membership of 
the Board and cut himself off from them 
entirely. I have gone at somewhat great 
length into the evidence of these two 
men for a great deal depends on whether 
Ejaz Hussain is to be believed or not. 
He only hesitated once and that was 
when be was asked whether (the matter 
being an old one) he had recently made a 
statement on the point to any one. He 
admitted a bit reluctantly that he had 
been taken by Raza Husain to Mr. Hos¬ 
kins (who appears with the Government 
Advocate) after his arrival in Allahabad 
and bad made a statement to him, but on 
the whole hi9 evidence was given easily 
without hesitation or prevarication and 
I accept it. It is pleaded that this man 
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came as a surprise to the defence and 
they had no idea of the matters to which 
he was to testify. There is little force 
in this plea, for the learned Government 
Advocate states that the man's evidence 
wa9 obtained on an inquiry made by a 
Tahsildar Magistrate, that he himself 
gave a list of his witness to the gentle¬ 
men who appear for Har Prasad Singh 
prior to the Easter Vacation and had ex¬ 
pressed his readiness to supply any in¬ 
formation desired on any point, but no 
one had approached him. 

The applications for the summoning 
of witnesses by both sides were made to 
this Court on April 2nd last. The 
learned gentlemen who have appeared 
for Har Prasad Singh at no time applied 
(as they could have done) for any further 
particulars. Even during the hearing of 
the case they took time to produce Kashi 
Nath, but did not deem it advisable or 
neco9sary to ask for any further time to 
meet the case against their client. We 
would readily and willingly have given 
further time cn decent cause beiDg 
shown nor is any further time even now 
requested. 

Beyond doubt it is far more difficult 
to moot a charge relating to a date 
so far back as July 1915. Wo recognise 
the difficulty and would give every faci¬ 
lity to the defence. If particulars had 
been requested they would at once have 
been given. I cannot see that the prose¬ 
cution (if it may be so called) is in any 
way to blame. The matter could not be 
brought to the Court’s attention before it 
came to the notice of the Magistrate and 
it only came to light in 1917, when Sarju 
oingh s defence was taken. Har Prasad 
bingh has said that he believes that the 
Magistrate Mr. Razwi has taken part in 
the manufacturing of a false case against 
* hlm by r ® a son of some puerile friction 

over a club in fche starting of which lie 

(Har Prasad) was considerably con¬ 
cerned, and he has mentioned some in¬ 
stances m which there has been friction 
between them. He admits that it is only 

- fch6re 18 no reaI 6 rouQ d for 
even throwing any such suspicion on the 

Magistrate. The blame however is chiefly 

srszn? ° p p° aing faction headed 

by Raza Husain. It i 8 urged that we 
must accept the acquittal of Sbeo Prasad 

aL,W ? ?Urt “ 8 0videnoe that the charge 

Rar P T WB8 J L UDtrue - thab therefore 
Har Prasad could have had no knowledge 


of Maiku and no notice to send for him 
and threaten him. 

In the first place Sbeo Prasad was by 
this Court given the benefit of the doubt 
which had entered the mind of the 
learned Judge who heard the appeal. 
There was by no means an honourable 
acquittal, if odo may use the term. The 
man was convicted by the Judge who saw 
and heard the witnesses. Sbeo Prasad 
no doubt is entitled to the benefit of the 
acquittal that he secured. We have had 
the advantage of seeing and hearing the 
witnesses in the present matter on the 
point to which they have testified and I 
personally have no hesitation in believ¬ 
ing and accepting that evidence. I am 
not leaving out of view the atmosphere 
of intrigue in Banda and the connection 
of Raza Husain with the case, hut I can¬ 
not accept that as alone sufficient ground 
for refusing to weigh the evidence and for 
rejecting it. It is good ground for close 
scrutiny and care. There is good and 
roliable evidence boforo mo in addition 
to the evidence of Maiku and Sarju 
Singh. The 2nd charge is supported by 
the evidence of Ram Nihore alone. [ 
havo already related the manner and 
occasion on which he made his complaint 
to the Magistrate on 1st October and the 
nature of the ohargo. Bahu Har Prasad 
Singh has denied it in toto on oath. It 
is true that some 14 years ago Ram 
Nihore was convicted of robbery and son 
tencod to two years’ rigorous imprison¬ 
ment. He explains this by Baying that 
there was trouble between him and a 
Police Officer in which the latter was 
injured on the head and as a result he was 
prosecuted and imprisoned. The man 
however is leading a respectable life as 
a contractor and pays incometax. He 
gave this evidence quietly and easily and 
in a very convincing manner. 

oaS i8 h,?i° M° Ubt “ °“ Se ° f ° ath a £ aiD “fc 
oath, but there are reasons wich to mv 

mind show that Ram Nihore’s statement 

is not the result of collusion or oonspi. 

nn°L f He 18 n 0 T t a per8on who > 8 mixed 

hfnni / ar , a8 } ° an 860 witb the faot- 

hnn °! Banda - He lives in a 

house which stands alone at the gate of 

^ p Rai1 i' va y Sitation at Manikpur. many 

miles from Banda. He no doubt visits 

the latter place from time to time on 

businesg. The suggestion is that he en- 

on« nh° .°R Dtraot8 in Partnership with 
one Dham Ram who was also a witness in 
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Sarju Singh’s case, and Dhani Ram is 
said to bo a friend of Sarju, who. of 
course, is hostile to Har Prasad Singh. 
Nothing has been placed beforeU9 to show 
that Dhani Ram and Ram Nihore are on 
such familiar terms with Sarju that Ram 
Nihore would agree to conspire and lend 
himself to a false charge against Har 
Prasad Singh. Again if Ram Nihore’s 
statement is false and the result of con- 
spiracy, the conspiracy must have been 
hatched and action settled very promptly 
within two days. Har Prasad Singh and 
and Prag Dat set out for Allahabad from 
Banda on Saturday 29th. They had to 
change at Manikpur where they had to 
wait for two hours or more. Assuming 
conspiracy, this fact would have to be 
discoverd and Ram Nihore at Manikpur 
consulted and won over and prompted to 
make his false statement before he was 
examined as a witness on 1st October. 
This, of course, is not quite impossible 
but highly improbable. The time was very 
short, unless a brilliant idea struck some 
one who had learnt of Har Prasad’s pre¬ 
sence at Manikpur and thought it a good 
opportunity of making up a false case 
against the learned pleader. Nextly Ram 
Nihore on 1st October named two other 
persons as Raving been present when he 
was intimidated, viz , Ganesh Prasad 
and Harbans Prasad, one of whom was 
sometimes employed by him. Those per¬ 
sons, assuming, a conspiracy, would hardly 
have b6en named unless the conspirators 
were sure of them. Neither of these 
men has been called by either side in 
the present case. The Government Ad¬ 
vocate states that they have refused to 
testify. Ram Nihore’s statement was 
made to the Magistrate far too early to 
fit in with the suggestions of a con¬ 
spiracy. 

He personally had no motive to 
invent the story. As against him, it 
is urged that he volunteered the state- 
ment after his evidence in Sarju Singh’s 
case had been recorded. I can see nothing 
in this to cause the slightest suspicion. 
From my experience as a Magistrate and 
a Judgo for over 30 years I know that 
this is the usual way in which witnesses 
appeal to the Court for protection when 
throats have been held out to them, and 
one knows how often witnesses are inti- 
timidated especially, if influential persons 
are concerned. The Pleader has called 
three witnesses to support his statement 


that while at Manikpur on Saturday after¬ 
noon 29th, September 1917, he did not 
leave the platform, viz., Shah Said Ullah, 
the reader in the Court of the Session and 
Subordinate Judge, the Sub-Assistant 
Surgeon (or Hospital Assistant) of the 
Banda Jail and Prag Dat, the warder of 
the Jail and the complainant in Sarju 
Singh’s case. Their story is that they 
travelled in the same train to Manikpur 
on their way to Allahabad in company with 
Har Prasad Singh. Said Ullah travelled 
with him in the same compartment. They 
all waited on the platform together in front 
of the refreshment room and the only oc¬ 
casion on which they lost sight of Har 
Prasad was when he crossed to the wait¬ 
ing room on the opposite platform to 
answer a call of nature which took him 
about 10 or 12 minutes. I think it is 
correct to say that these three witnesses 
created a very unfavourable impression 
on all the Judges who constitute this 
Bench. 

The reader Said UlUh was no doubt 
going home for the lower Court’s vaca¬ 
tion. He returned to Banda at the end 
of October. He wa9 present in Banda on 
duty when the Magistrate Mr. Rizwi took 
action against the leading Pleader practis¬ 
ing in the Courts. It is 9aid that the 
Magistrate’s Court was filled with the 
members of the B\r. The knowledge of 
what had occurred must have spread 
rapidly and those persons connected with 
the Courts, especially the Judges’ readers 
must have learnt of it at once. liar 
Prasad has himself admitted that this 
mu 9 t have been so. Yet Slid Ullah 
would have us believe that he had not the 
slightest inkling that action was being 
taken against Har Prasad or the nature 
of the accusation that was being made 
against him until a week afterwards. And 
he doe 3 so, in order to explain the reply 
which ho wrote to a letter written to 
him on fiht, Novomber 1917, by Har 
Prasad Singh. In his letter Har Prasad 
wrote to the following effect. (The 
original is in vernacular): 


"You perhaps remember that you and I on 
eptomber 29tb went together from Banda to 
Uahabad in the same compartment at ManlK- 
ur. You and I sat on chairs in front of the 
‘fresbrnent room all the time till the train 
rrived. Please writo down and let me know 
hat vou remember. 1 shall bo grateful. 


There is no explanation in the letter 
of the reason why the request was made 
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In reply Said Ullah wrote a detailed 
account of what he remembered, even 
mentioning the 10 or 12 minutes during 
which liar Pra9ad went to the waiting 
room and not forgetting to state that 
otherwise they did not leave each other’s 
company for a second and he ended as 
follows: ' But what need has arisen for 
you to make this inquiry? The facts are 
such that you know all about them your¬ 
self.” The man must have been fully 
aware of the charge that had been pre¬ 
ferred and I have no doubt that this 
letter and its reply bavo been made up 
by the trend of them to lend an air of 
truth and credibility to the witnesses’ 
evidence. No doubt these witnesses tra¬ 
velled by the train but there was no good 
reason for them to keep so close a watch on 
the movements of Har Pra9ad Singh dur¬ 
ing the weary waiting of over two hours. 
Said UlJah says that after replying to 
the letter he went to Court, met Her 
Prasad Singh, questioned him and learnt 
for the first time what was happening 
and that he would have to give evidence. 
He is a member of liar Prasad’s club — 
The George Coronation Club. He admits 
that the matter of Har Prasad’s case was 
not such that he ordinarily would not 
hear of it for a week. He must have 
heard all about it. The Courts must 
have been ringing with the names. Ho 
is the Judge's reader. I have no hesita¬ 
tion in holding that this letter is a piece 
of manufacture. Ram Nihore’s house is 
about 200 paces from the platform, and it 
would not have taken more than a few 
minutes to go there and return. The sub- 
Assistant Surgeon Abdul Shakur Khan 
was a shifty witooss whose domeanour 
created a very unfavourable impression 
He was taking his wife and family to 
Allahabad and he during the long wait 
located them in a side verandah of the 
refreshment room where they wore 
screened from observation, being parda. 
nashin, and admittedly from time to time 
he had to attend to them. Yet he i 3 
positive that Har Prasad was not out of his 

sight for more than two or three minutes 
at a time except when for 10 or 12 
minutes he, Har Prasad, went to the 
waiting room. He was very positive, and 
it is curious how both he and Saidullah 
give the same estimate of the time ooou. 
pied by the absence in the witing room. 
Ahis man was also one of Prag Dat’s 
witnesses in the case against Sarju Singh 


in which Har Prasad appeared for the 
prosecution. He testified ton confession 
of guilt which he said Sarju had made in 
his presence whon he tried to settle 
matters with Prag Dafc. When pressed 
ho finally had to admit that ho would 
not swear positively that Har Prasad did 
not leave the platform for 10 minutes, 
but thinks that he did not do so. Prag 
Dit's statement is to the same effect. In 
his cross-examination he showed up badly. 
He fenced with the questions put to him 
and was evidently doiug his best not to 
tell the truth. Of course the case against 
Har Prasad must bo judged on the merits 
of the evidence produced against him, and 
not by the weakness of the defects in the 
evidence he has produced in his defence. 
He summoned a number of witnesses but 
examined only the above four persons. 
I have discussed the evidence against him 
and considered it and all the pleas taken 
on his behalf and I have no hesitation 
after full consideration in accepting that 
evidence and in holding that both charge 
have been established to my satisfaction. 

The charges are serious. This class of 
offence, the intimidation and tutoring of 
witnesses, is only too common. In the 
ordinary individual it is bad enough. In 
the case of a member of the legal pro. 
fes9ion it is a far graver offence. It is 
unnecessary to dilate upou this. It shows 
that the vakil is unfit to be a member of 
the honourable profession to which at 
present he belongs. The fact that he 
has in his defence produced evidence of a 
highly suspicious character, liko the 
lotter of 6th November 1917, goes to 
show that his idea of the honour of his’ 
profession and its true standard of mora¬ 
lity is a very low one. The production 
of such evidence in his caso is 9 uffi-j 
oient in itself to disqnalify for tho Bar. 
I would remove his name from the listi 
permanently and direct him to deliver 
up his certificate forthwith to tho Regis¬ 
trar of the Court. 


— Buua piuvluus onaraoier is 

made and certain certificates have been 
put forward. Against this must be set off 
the faot that this pleader has once before 
been oaleJ upon (on the report of the 
Subordinate Judge) to show cause why 
this Court should not deal with him. He 
was the pleader engaged in a Civil suit 
and purchased the property attached and 
sold in execution *of his client’s decree in 
his father s name. Ho broke a very old 
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and salutary rule of the Court the breach 
of which has been laid down to be pro¬ 
fessional misconduct. lie pleaded that he 
acted under impulse and urged want of 
experience and previous good character 
(he was then of some five years standing). 
He was then let off with a warning. The 
man is astute and clever and has risen to 
local fame, but the charges against him 
are so serious that I can see no other 
alternative to striking him permanently 
off the rolls. The defect in his charac¬ 
ter is far too serious for leniency. This 
is entirely apart from the somewhat bad 
character given to him by the District 
Magistrate. 

Abdul Raoof, J. —After much anxious 
thought I have come to the same conclu¬ 
sion at which my learned brother Tudball 
has arrived. I have had the advantage of 
perusiog his exhaustive judgment and I 
find myself in full agreement with him on 
all the points. I shall state ray reasons 
briefly. The facts on which these proceed¬ 
ings are based, came out in a most natural 
way in the course of the trial of a crimi¬ 
nal cise, King Emperor through Pray 
-Dot v. Sarju Singh. Mr. Har Prasad ap¬ 
peared for the prosecution in thecaseand 
Ram Nihore and Mahomed Siddiq, a 
Police Officer, were among the defence 
witnesses. The former stated at the close 
of his examination, after being sworn a 
second time, that Har Prasad had ap¬ 
proached him at Manikpnr where ho had 
gone on his way to Allahabad and had 
asked him not to give evidence for the 
defence threatODting him at the same 
time with unpleasant consequences if he 
did not listen. It was argued tha* this 
incident had no bearing on the trial of 
the case, it was unnecessarily brought in 
with the object of implicating Har Prasad, 
and that it should not therefore bo taken 
notice of. If the story of the threat was 
true, in rnv opinion it was quite natural 
that Ram Nihore should have brought it 
to the notice of the Court in the hope of 
getting some protection from it. The 
statement cannot be discredited merely 
on this ground. No reason has been sug¬ 
gested as to why Ram Nihore should 
have come forward to injure Har Prasad, 
excepting that a vague suggestion was made 
that he was a partner of Dhani, a friend 
of Sarju Singh, the accused person in the 
criminal case in which Har Prasad had 
appoared as a vakil for the prosecution 
against him. In the cross-examination 
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an attempt was made to show that he was 
a man of no substance and that he had 
been convicted once for robbery and it 
was argued that he was therefore not a 
reliable witness, but this took place about 
14 years ago. He is now oarrying on the 
business of a thekadar and it is not shown 
that he is not leading a respectable life. 
To meet hi3 evidence, three witnesses 
have been examined on behalf of Har 
Prasad, viz., Shah Saidullah, peshkar of 
the Court of the Subordinate Judge of 
Banda. Abdul Shakur, Sub-As9istant Sur¬ 
geon attached to the Banda Jail, and Prag 
Datt, his client in the above-mentioned 
criminal case, who were his fellow- 
travellers on the same date, i. e., 29th 
September 1917, and by the same train. 
By their evidence it is sought to estab¬ 
lish a sort of alibi. The gist of their evi¬ 
dence is that Har Prasad in their com¬ 
pany remained all the time at theManik- 
pur Railway Station waiting for the 
Allahabad train and that ho never absent¬ 
ed himself from their view. 

They all state that he wont out of their 
sight for 10 or 12 minutes only, when he 
went to the privy with a lota in his hand. 
They give the minutest details of his 
movements at the station. No reason is 
given as to why they should have kept 
such a close watch over him for more 
than 2 hours, and why they should have 
carried all these details in their memory 
all this time. It is difficult to believe 
this evidence. It hears the stamp of exag¬ 
geration and untruth. In the course of 
the same trial, Mahomed Siddiq, a Police 
Officer, in hi9 cro99 examination disclosed 
that one Maiku alias Langra. a weighman 
of the Banda Bazar, was witness for the 
prosecution in a previously decided case 
iu which the Municipality of Banda had 
prosecuted one Sheo Prasad, a girdawar, 
for criminal breach of trust, and his 
Pleader, Mr. Har Prasad, had sent for the 
witness at his house and tried to persuade 
him not to give evidence for the prosecu¬ 
tion. Through the intervention of Sarju 
Singh whose aid the police had secured, 
this attempt had failed. 

This is a separate oharge brought against 
the Ploader and Maiku, Ejaz Husain, 
Sarju Singh and Mahomed Siddiq have 
been called as witnesses on behalf of the 
Crown. Maiku states that one evening 
at about 7 or 8 he was sent for by Har 
Prasad through a man whose name he did 
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not know and was asked by him under 
threat, not to give evidence for the pro- 
secution. lie was subjected to a leogthy 
cross-examination and he stood the test 
well. He,gave his evidence in a frank and 
easy manner and 9o far as his demeanour 
went, he left a favourable impression on 
my mind. Har Prasad’s counsel attempted 
to establish by the cross-examination of 
this witness that he had not been even 
near the house of Har Prasad, muoh less 
inside of it, and that therefore he was a 
tutored witness. I think the result in the 
cross-examination was quite thocontrary. 
No discrepancy of any importance has 
been pointed out in his evidence but it 
has been urged that, a9 Sheo Prasad was 
eventually acquitted in appeal by the High 
Court and the evidence of Maiku was un¬ 
favourably criticised by the learned Judge 
who decided the appeal, his evidence in 
this case should nob be acted upon. 

It is however clear from the judgment 
that adoubt waB created in the mind of the 
learned Judge, who gave the benefit of 
the doubt to the accused and acquitted 
him. Thero was no positive finding that 
the charge was absolutely untrue and the 
evidence was false. Id may bo that socially 
he doss not occupy a very high position in 
life, but supported, as his evidence i9, by 
other corroborative evidence and circum¬ 
stances. I see no roason to disbelieve it on 
the main point. The witness Ejaz Husain, 
who happened to arrive the same evening 
and at the same time in the office of Har 
Prasad, overheard the talk which the 
pleader was having with Maiku. We are 
asked not to believe this witness, because 
he is dismissed servant of Kashi Nath, a 
client of Har Prasad, under whose advice 
he had been dismissed, and therefore bore 
ill-will towards him. Kashi Nath has been 
called as a witness on behalf of the pleader 
to establish the theory of dismissal, but 
the impression left upon ray mind about 
his evidence was that it rather went to 
establish qnite the reverse. His letters, 
produced by the Grown, coupled with hi 9 
answers in the cross examination went to 
show that the man was still in his servioe 
and was trusted by him, although an un¬ 
pleasantness had arisen for a time on ac¬ 
count of the non-delivery of certain vill¬ 
age papers which had resulted in a regis¬ 
tered notice calling upon him to give up 
the papers. The address on the envelope 
and the contents of the letter, dated 27th 
August 1917, show that Kashi Prasad still 


utilized his services as a Karinda. In 
this letter he asked him to come to Banda, 
as he was acquainted with the facts of a 
certain case. He stated in his deposition 
that he hid gone to Har Prasad on the 
above-mentioned evening about some busi¬ 
ness of his master, but on being cross-ex¬ 
amined on the point, he was, unable to 
give the particulars of that business. 

Kashi N*th is a big zarnindar holding 
many villages and it may bo presumed 
that he must hive had many cases in 
which he might have been interested at 
one time or the other. Ejaz Husain might 
have gone to H ir Prasad in connection with 
one of these case3. He cannot bo expected 
to remember the particulars of the case at 
this distance of time and I do not think 
that his evidence must necessarily be dis¬ 
carded on aocount of his inability to give 
the details. The conversation which Har 
Prasad was carrying on with Maiku at 
the time was of an unusual character and 
it was not strange that Ejiz Hussain 
should have retained the incident in his 
memory. The notice and the reply to it 
given by Ejiz Hussain were read out to 
us. He was not charged in it with any 
serious dereliction of duty and certainly 
it contained not oven a hint of dismissal. 
Most of the papers demanded from him 
wore subsequently delivered overbv him. 
The reply to the notice to my mind gave 
a valid reason for not handing over the 
papers to the man sent by Kashi Prasad. 
I cannot believe that Ejaz Husain has 
come forward togive false evidence against 
Har Prasad for the reason suggested. 
After all, it is merely an inference which 
we are a9kol to draw, and I for my part 
do'not think that the evidence affordsany 
ground for such an inference. The in¬ 
ference suggested is too far-fetched and I 
refuse to disbelieve the evidence on the 
above ground. 

It i9 however argued that the name of 
Maiku as a witness in Sheo Prasad's oa9e 
was mentioned at a very late Btage, i. e., 
not until the case had come before the 
trying Magistrate, that therefore Har 
Prasad could not have come to know that 
he was an evident or even a possible wit¬ 
ness in the case. This argument ignores 
the fact that Har Prasad had been 
engaged at the very commencement to 
represent Sheo Prasad at the inquiry 
held by the Commissioner appointed by 
the Municipal Board and must be taken 
bo have come to know all the necessary 



152 Allahabad Gordhanlalji 

facts relating to tho purchase of bad 
grain from Sheo Nath. It is ditlicult to 
understand that a man of liar Prasad's 
intelligence and experience would not 
have tried to find out all the possible evi¬ 
dence which would he produced against 
his client in any subsequent proceedings. 
V. e are however asked to believe that his 
interest in the matter had ceased after 
the inquiry by the Commissioner had 
come to au eud, and he had no more to 
do with it until he was again employed 
by Sheo Prasad to defend him before the 
trying Magistrate. Having regard to the 
fact that tho prosecution had been started 
by the Municipality, in which every one 
connected with the affairs of the Muni¬ 
cipal Board must have taken more than a 
usuil interest, it is unlikely that Bar 
Prasad had no further concern with it 
after the proceedings before the Commis¬ 
sioner. Although there is no positive 
evidence on the the point, it ‘is easy to 
infer from the circumstances that he 
must have continued to advise his client 
Sheo Prasad in the matter all through 
and must have come to know that the 
man who had weighed the grain was at 
least a possible witness for tho prosecu¬ 
tion. As proved by the evidence of Har 
Prasad and other witnesses, there have 
been and even now there are two factions 
in tho town of Banda among whom party 
feeling has been running high. Har Prasad 
belongs to one of these parties and the 
other party is headed by one Mir Raza 
Husain It is argued that the prosont 
proceedings have been engineered by the 
party of Raza Husain with a view to 
bring about the discomfiture and the 
utter ruin of Har Prasid. Hero again 
there is no positive evidence on the point 
and wo are simply asked to draw this 
inference from the circumstances that 
Mir Raza Husain has all along heeu 
taking a prominent part in prosecuting 
tho case against him and in fact in this 
Court also he has been present all the 
time during the hearing instructing tho 
counsel for the Crown. There may he 
some truth in it, but were it not for the 
fact that at times agencies do spring up 
which help tho arm of mallico in reaching 
tho offender, many an offence would have 
remained undiscovered and the offender 
would have gone unpunished. Unless it is 
shown that the evidence giveu is untruo 
and therefore ought not to he believod, 
I am not prepared to attach any weight 
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to this argument. Can the more fact that 
some of tho enemies of Har Prasad have 
taken a prominent part in helping tho 
Crown in this proceeding, justify ns in 
rejecting the positivo evidence which has 
been given against him? If Muhammad 
Siddiq and Sarju Singh aro to be believed 
their evidence fully supports the state¬ 
ments made by Maiku and Ejaz Hussain. 
Muharnrmd Siddiq has no connexion with 
Banda now and the defence has not suc¬ 
ceeded in proving hv any positive evi¬ 
dence that ho is or has ever been under 
the influence of Raza Husain. Ho gave 
bis evidence in a very satisfactory manner 
and there is no valid reason for disbeliev¬ 
ing him. Sarju SiDgh may be said to be 
somewhat mixed up in the affairs of the 
two parties at Banda, but his evidence in 
this cage, supported as it is by the state¬ 
ment of Muhammad Siddiq who may be 
described as an independent witness, can¬ 
not bo discredited on this ground alone. 

In my opinion both the charges against 
Har Prasad have been fully established. 
As regards tho evidence for tho defence 
I am fully convinced that it is manufac¬ 
tured and wholly unreliable and Har 
Prasad has only aggravated his offence by 
producing such evidence before the Court 

By the Court.—The order of the * 
Court is that Har Pra9ad he removed 
from practice as a vakil. Ho is further 
ordered to hand up to his certificate to 
the Registrar of the High Court to bo 
cancelled. 

V.B./R.K. Vakil removed from practice 
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Banerji and Ryves, JJ. 

Gordhanlalji and others — Judgment- 
debtors—Appellants. 

v. 

Maksudan Ballalli — Decree-holder— 
Respondent. 

Execution First Appeal No. 112 of 1918 
Decided on 30th May 1918, from a de¬ 
cree of Sub-Judge. Muttra. 

: Civil P. C. (1908). O 21, R 32—Decree 

for injunction is to be executed at provided 
by O. 21 R. 32 —Execution cannot be ef¬ 
fected through Police—Decree passed with 
regard to hereditary office binds legal re¬ 
presentatives. 

A decree for a perpetual injunction was passed 
in favour of tbc plaintiffs and the defendants 
third party, restraining tho defendants second 
party from interfering with the right of the 
plaintiffs and of the defendants third party to 
perform tho "Singer Arti” ceremony in a temple 
Tho legal representatives of the defendants Be* 
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cond party caused an obstruction to the per¬ 
formance of the ceremony by the defendants 
third party, and tho latter applied for execution 
of the decree through the Police: 

Held (1) that the decree havin'* been passed 
both in favour of the pi liotifTs aud of tho defen¬ 
dants third party, the latter were entitled to 
execute it; (2) that if the defendants second 
party disobeyed the order of the Court, they were 
liable to the penalties mentioned in O. 21. R 32 
which prescribed the mauner for the executi *u 
of a decrce for injunction aud that the Court 
had no power to order tho Police to see that the 
decree-holders performed the ceremony without 
obstruction by the defendants second party: 
(3) that as the suit was brought by the pi otiffs 
on tho basis of a right which they claimed as 
the descendants of the founder of tire temple, tho 
injunction was granted against the defendants 
not as individuals but as persons claiming a 
right as descendants of the original founder and 
that therefore tho decreo could bo enforced 
against their legal representatives also. 

[P163C2; P154CJ] 

Shiam Krishna Dar —for Appellants. 

Narain Prasad Asthana —for Respon¬ 
dent. 

Judgment.—This appeal arises out 
of an application for the execution of a 
decree passed on 17th December 1906, in 
a suit brought by one Goswarai Mauohar 
Lai against a number of defendants of 
whom the appellant Pearey Lai is one. 
Certain persons who were alleged to 
havo the same rights as tho plaintiffs 
wore made defendants of tho third party, 
one of these defendants being the pre¬ 
sent applicant for execution Goswami 
Maksudan Ballabh. A decree was made 
by the Court against all the defendants 
of tho !ir9t and second party with the 
exception of one Kishori Lai, declaring 
that the plaintiff anl the defendants of 
the third party were entitled to perform 
the Singar Arti” ceremony in a certain 
temple both on ordinary aud festive oc¬ 
casions. The decree also ordered a per¬ 
petual injunction to issue restraining the 
defendants of the first and second parties 
from obstructing the plaintiff and the 
defendants third party from performing 
the duties of the office olaimed by them 
The present application was made by 
Goswami Maksudan Ballabh, who is one 
of the defendants of the third party 
against Goswami Gobardhan Lalji the 
grandson of Prem Lai, who was defen¬ 
dant 1, and Goshain Girdhar Lalji and 
Goshain Gourdhan Lalji, the sons of 
Goshain Munna Lai, who wa 9 one of the 
defendants of tho second party, and 
I earey Lalji who, as we have said’ above 
-was also a defendant of the second party.’ 


It is state] on behalf of the decree-holder 
that these defendants are now interfer¬ 
ing with the performance of the duties 
appertaining to the office which was 
claimed in the suit aud which was de¬ 
creed to the plaintiff and the defendants 
of the third party. Their prayer as con¬ 
tained in the application, is that the 
decree may he enforced through the Su¬ 
perintendent of Police of Muttra in this 
way. that on tho dates mentioned in the 
application he (the Superintendent of 
Police) may have the “Arti" performed 
by the decree holder.supplicants, and 
that the defendants may bo directed not 
to interfere with the performance of 
those duties. 

Tho application was opposed on se¬ 
veral grounds, but the objections were 
disallowed and tho application as made 
was granted by tho Court below. In 
this appeal whioh has been preferred by 
the judgment-debtors, the 6rst conten¬ 
tion raised i9 that Goswami Maksudan 
Ballabh is not entitled to apply for exe¬ 
cution as he was not one of the plaintiffs 
to tho suit. This objection was raised 
in tho Court below and was, we think, 
rightly disallowed. The decree was made 
in favour not only of Manohar Lai hub 
also of the defendants of the third party 
declaring their ri?ht to perform the 
dutie? of the office claimed by them at 
cortain hours every day and also on 
festive occas3ioos. The decree thus do-j 
dared the right of, amongst others, the 1 
present applicant Maksudan Ballabh and 
the injunction decreed was also an in¬ 
junction in his favour. He is therefore 
entitle] to maintain tho present appli¬ 
cation. 

Tho next contention put forward on 
behalf of the appellants is that the de¬ 
cree was personal to tho persons in 
whose favour it was made an 1 could only 
be enforce! against the individuals who 
were defendants to the suit, and not 
against persons who are their legal re- 
presentatives. This contention also is 
in our opinion, without force. It appears 
that the suit was brought on the basis of 
a right whioh the plaintiffs claimed as 
descendants of one of the founders of the 
temple and that the defendants were also 
made parties as suoh descendants. The 
plaintiffs olaimed to have tho right to 
perform certain offices whioh, the defen¬ 
dants contended, they themselves had a 
right to perform. So that the dooree re- 
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lated to a hereditary office which the 
plaintiffs claimed, and in regard to which 
their claim was resisted by the defen¬ 
dants. The injunction was also granted 
against them not as individuals but as 
persons who claimed a right as descen¬ 
dants of • the original founder of the 
temple. The appellants, who after tho 
death of some of the defendants in the 
former suit, have taken their place—or 
claim to have takeu their place—are thus 
persons against whom t*he decree may 
properly be executed so far as the injunc¬ 
tion goes. We may mention that this 
plea was not put forward in the Court 
below and it therefore did not become 
necessary for that Court to consider it. 

The third contention is that the appli¬ 
cation 13 time-barred. As the decree was 
one for a perpetual injunction limitation 
would run from the date of breach of the 
injunction, that is, from the date on 
which tho defendants disobeyed the in- 
juotion— that date was within three 
years of the present application. Conse¬ 
quently no question of limitation arises 
in the present case, as held by the Court 
below. It is lastly urged that the Court 
below was wrong iu ordering the Supe¬ 
rintendent of Police of Muttra to see that 
the “Arbi” was performed by Goswami 
Muksudan Ballabh and that tho defen¬ 
dants offered no obstruction. So far as 
this part of the prayer in the application 
for execution is concerned, we do not 
think that tho Court below ought to have 
granted it. It had no power under the 
Code of 'Civil Procedure to order the 
Police to interfere in the matter. There 
being a decree for a perpetual injunction 
against the defendants or those whom 
they represented, it was tho duty of the 
defendants to carry- cut the injunction, 
that is to say, to refrain from offering 
any obstruction to the performance 
of the office which was decreed to 
the decree holder. If they disobeyed the 
order of the Court they were liable to 
the penalties mentioned in O. 21, R. 32, 
of the Code, but the Court could not 
order the police to see that the decree- 
holders performed the duties of their 
office without interference ou the part of 
tho defondants. If a breach of the peace 
was apprehended, that was a matter for 
the Magistrate and the Police, and not 
for the Civil Court. We accordingly set 
aside that portion of the lower Court’s 
order which directs the Superintendent 


of Police to order the Sub-Inspector of 
Bindraban to have the applicant Mak- 
sudan Billabu perform “Singar Arti” in 
the temple. 

We are also of opinion that the Court 
had no power to appoint a Commissioner 
to see that the decree-holder performed 
without obstruction the duties apper¬ 
taining to his office. This portion of the 
lower Court’s or ler, which was passed 
on a subsequent date, shoull also be set 
aside. In our opinion Cl. (5), R. 32 does 
not authorize the Court te make these 
orders and provides for a different state 
of things. We accordingly vary the order 
of the Court below by directing that an 
order do issue to the defendants-appel- 
lants forbidding them to interfere with 
the performance of the duties of the de¬ 
cree holder namely, “Singar Arti” every 
day on festive days in the temple of 
Radha Ballabhji. If the defendants-ap- 
pellants fail to obey the injunction* it 
will be time for tho decree holder to 
mike a proper application in the terms 
of O. 21, R. 32. We direct the parties 
to bear their own costs of this appeal. 

V.B./R.K. Decree varied .. 
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Piggott and Walsh, JJ. 
Bharatpur State —Plaintiff — Appel¬ 
lant. 


v. 

Secy, of State —Defendant — Respon¬ 
dent. 

First Appeal No. 376 of 1915, Decided 
on 29th April 1918, from decree of Sub- 
Judge, Muttra. _ .. 

Wnjibularz—Entry in—Value of—Resident 
in village dying without heirs—Zemindar and 
not Crown held entitled to site and house 
by grant—Escheat. 

A sahukar, who was tho owner and occupier of 
a house situate within tho limits of Mauza 6 uud 
also within the limits of the town of O, died 
without leaving heir3 and tho Secretary of State 
took possession of the house and its site as the 
ultimate heir to tho property of a deceased per¬ 
son. The plaintiff claimod the sito as tho zemin¬ 
dar under the Settlement of 1350, by which tho 
Government had onferred upon him rovenue- 
frce proprietsry rights over tho soil of Mauza b, 
and asserted that tho deceased was owner only 
of tho materials of tho house with a right of resi¬ 
dence therein but hid no right to transfor the 
sito or the right of residsuce. The wnjibularz of 
the mauza provided that residents of tho mauza 
and no proprietiry rights in anything except the 
materials of the houses, that they could not sell 
tho site or the right of reside no in too sitos and 
that in tho event of the doiti of an occupior of 
such a house, without legal heirs, the proprietor 
oi tho inauza would bo entitled to po9333svon o 
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tbo house along with the site. The defendant 
intended that the house in suit, beiDg situated 
within the limits of a town, was not subject to 
the ordinary law governing the relations between 
occupiers of houses and the grouud landlord in 
the inhabited sices of agricultural villages: 

Heidi (1) that unless the defendant could show 
that the effect of the Settlemeut of 1850 was not 
to grant to the proprietor in the niahal in the 
village any substantial rights of ownership in 
respect of what was described in the papers of 
that settlement as the abadi appertaining to the 
mahal, the defendant could not successfully 
maintain that the residents possessed anything 
more tbau a limited interest in tho houses occu¬ 
pied by them or in their sites. (P 158 C 2] 

(2) that upon the evidence, as between the 
parties to the suit, it must be held that the plain¬ 
tiff had successfully discharged the burden of 
proof which lay uoon him and that the deceased 
did not possess an absolute interest alienable at 
his will and pleasure iu respect of the property in 
euit but merely a limited interest which could 
not be the subject of escheat to tbo Crown. 

(P 158 C 2] 

Motilal Nehru and Baldco Ram Dave 
—for Appellant. 

A E. Ryves —for Respondent. 

Piggott, J .—This is an appeal by an 
unsuccessful plaintiff, the Bharatpur 
State, against the Secretary of State, in 
which the plaintiff's claim was for pos¬ 
session of a certain house. The house in 
question was admittedly situated within 
the limits of a village known as Mauza 
Sakitra. Without going further into the 
arguments which have been addressed to 
us on the point, I am content to say that 
I accept the argument of the defendant- 
respondont to the effect that it is also 
situated within the limits of the town 
of Gobardhan. The last owners and 
occupiors of this house mentioned either 
in the plaint or in the written statement 
were two persons of tho name of Dip 
Ghand and Mansa Ram, who were sahu- 
kars by profession and resided and carried 
on business in the said house. It is com¬ 
mon ground that both these persons are 
now dead and have left no heirs entitled 
to inherit their property. The defendant, 
acting through the Collector of Muttra, 
haa taken possession of this house and its 
site in assertion of his claims as ultimate 
heir to the property of a deceased person, 
iho plaintiff a claim ia that he is the 
owner of the site on which the house 
stood, that Dip Chaod and Mansa Ram 
were no doubt tho owners of the mate¬ 
rials of the house and had a right of resi- 
dence therein, which could have des¬ 
cended to their heirs if any. Neverthe¬ 
less, according to the plaintiff's case Dip 
Uhand and Mansa Ram had no transfer¬ 


able interest in respect of the site or the 
right of residence thereon, and were there¬ 
fore in respect of this house merely the 
owners of a limited interest. With regard 
to the question of law on which this claim 
is basel there has been no argument 
before us. Both parties are agreed that 
the law on the subject is correctly laid 
down in the case of Tulshi Ram Sahu v. 
Gur Dayal Singh (l). 

It is conceded on behalf of the defen¬ 
dant-respondent that if Dip Chaud and 
Mansa Ram possessed in respect of the 
property in suit merely a limit-el interest 
then this interest of theirs could not be 
the subject of escheat to the Crown and 
the claim of the plaintiff as owner of the 
soil cannot be resisted. The case for the 
defendant however 19 that the house in 
suit, being situated within tho limits of a 
town, is not subject to the ordinary law 
governing the relations between occu¬ 
piers of bouses and the ground landlord 
in the inhabited sites of agricultural vil¬ 
lages in those provinces, and that as a 
matter of fact Dip Chand and Mansa Ram 
could have sold the house in suit at any 
time with the right of occupation and 
residence and that the purchaser would 
thereby have obtained a good titlo, which 
could not have been contested by the 
Bharatpur State. Tho plaintiff h&9 rested 
his case mainly upon two sets of docu¬ 
ments, the settlement papers prepared 
in tho year lboO, which are printed at 
pp. A-14 A 23 of our reoord, and 
secondly, a certified copy of the wajibul- 
arz or Record of Rights of Mauza Sakitra 
prepared at the settlement of 1877 A. D. 

The learned Judge of the Court below 
has found that, on a true interpretation 
of the terms of that wajibularz the custom 
intonded to be laid down is that all resi¬ 
dents in houses situated within the limits 
of Mauza Sakitra, even though their 
houses may form part of the town of 
Gobardhan, have no proprietary right in 
anything except the materials of the 
houses, they cannot sell the site, or sell 
the house along with a right of residence 
on the said site; and in the event of the 
oooupier of such a house abandoning the 
same, or dying without legal heirs, the 
proprietor of Mauza Sakitra, that is to 
say, tho Bharatpur State, will be entitled 
to possession of the house along with its 
site. Nevertheless the learned Subordi¬ 
nate Judge has oomo to the conclusion 

1. (1011) 33 All 111=7 I 0 231 (P B)7 ~ 
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that the custom thus stated in the wajib- 
ularz of 1877 is not correctly stated and 
is uot a custom binding as between the 
parties to this litigation. He says that 
the document in question as it stands is 
not a record of custom at all but merely 
a claim preferred on behalf of the pro¬ 
prietor of the Bharatpur State by his 
agent. 

It does not purport to have been signed 
by any person representing the interests 
of Dip Cband and Mansa Ram, would not 
have been binding upon them and would 
not even have formed a particularly 
strong piece of evidence against them, in 
the event of litigation between the Bharat¬ 
pur State and any transferee of theirs. 
From this the Court below has gone on to 
hold that the conditions laid down in 
this document are Dot binding on the de. 
fendant and that, in view of other evi¬ 
dence on the record, it must bo taken to 
be proved that Dip Cband and Mansa 
Ram, along with all other residents in 
the town of Gobardhan, possessed an 
absolute right of transfer in respect of 
the houses occupied by them. On this 
ground the Court below has affirmed the 
right of escheat claimed by the Secretary 
of State as defendant and has dismissed 
the plaintiff’s suit. In the memorandum 
of appeal before us a point is taken as to 
the alleged wrongful exclusion of certain 
documentary evidence by the trial Court, 
but it has been admitted iu argument 
that this plea cannot be pressed. For the 
rest, the appellant’s case is that he is en¬ 
titled to succeed under the terms of the 
village Record of Rights and that, failing 
this, he would, in any event, ho entitled to 
succeed on the ground that he is the pro¬ 
prietor of thositeand must be presumed to 
possess in respect of any house standing 
upon his land the ordinary rights of pro¬ 
prietors of agricultural lands in respect 
of the inhabited sites appertaining to the 
mauzas of which they are the owners. 

A great deal of the argument before us 
at the hearing of this appeal was devotod 
to the question whether this Mauza 
Sakitra, or more especially the particular 
mahal of Mauza Sakitra in which the 
disputed house is situated, was or was 
not to be regarded as a purely agricul¬ 
tural village. The most important docu¬ 
mentary evidence on this point is to he 
found in the Settlement Papers of the 
year 1850. to which reference has already 
been made. It appears that in that year 
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the land of Mauza Sakitra was settled 
by Government with the Bharatpur State 
in a somewhat peculiar manner. The 
village was divided into two mahals of 
15 bis was and of 5 biswas, of which the 
former alone was assessed to revenue. 
With regard to the smaller mabal of 5 
hi was a revenue free grant was made in 
favour of the Bharatpur State, subject 
only to certain small payments on ac¬ 
count of road cesse9 and ebaukidari dues 
or local police charges. The papers before 
us contain a complete description of the 
land appertaining to this revenue-free 
mahal of 5 hiswas. I note more parti¬ 
cularly that the cultivated area of this 
mahal amounted to a little less than 
41 per cent of the whole that even if the 
land described as “old fallow” be added 
to the cultivated area, the total of the 
two comes to barely over 53 per cent of 
the whole. Almost 22 per cent of the 
entire area consists of groves and the rest 
is made up of thoroughfares, inhabited 
9ites, tanks and unculturable land. 

Taking this description of the land 
along with the oral evidence, by which 
it is fully established that the inhabited 
site of village Sakitra forms, and has long 
formed, an integral part of the town of 
Gobardhan. I should he quite prepared, 
if the case turned upon it, to hold that 
the house in suit was not situated upon 
land forming part of the inhabited site of 
an ordinary agricultural village, so as to 
make the principles laid down by this 
Court in respect of the proprietorship of 
laud in such village sites applicable in 
thomsolvosto the land now in suit. What 
impresses me, however on the other sido 
is that this is a litigation between the 
owner of Mauza Sakitra and the Govern¬ 
ment. that is to say. the very authority 
which granted to him revenue-free pro¬ 
prietary rights over the 9oil of this 5 bis¬ 
was mahal of Mauza Sakitra.' I take it 
from the defendant’s own case that in 
the year 1850, when this grant was made 
the only inhabited site appertaining to 
Mauza Sakitra consisted of houses, shops 
and the like which formed part of the 
town of Gobardhan. Nevertheless Gov¬ 
ernment took a portion of this town and, 
treating it as the inhabited site or abadi 
of Mauza Sakitra, granted it to the Bha¬ 
ratpur State a9 forming part of the 
revenue free mahal of 5 hiswas in the 
said mauza. Presumably Government 
meant something by making this grant 
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and by including in the area so granted 
that portion of the town of Gobardhan in 
which the house now in dispute is situa¬ 
ted. In an agreement which was taken 
from the Bbaratpur State at the Settle¬ 
ment of 1850 a number of details are 
given regarding the inhabited area in¬ 
cluded in the 5 bis was mahal. 

It is stated that there i3 a katra, or 
large enclosure, in which there are a 
number of houses or shops, which have 
been constructed by the proprietor of the 
land, that is to say by the Bbaratpur 
State, that all the other houses at that 
moment standing have also been construc¬ 
ted by the same and that the Bbaratpur 
State i3 not merely the owner of the soil 
but the owner of all the houses and of 
the aforementioned katra standing in the 
abadi belonging to the 5 biswas mabal. 
It is asserted that the proprietor has 
every right in respect of the same and 
that, as regards the waste land then in 
existence, no one will be entitled to build 
upon it without his permission. The 
agreement in question appears to have 
been propounded by a duly authorized 
agent on behalf of Maharaja Balwant 
'Singh, Baja of Bbaratpur, and it is 
; endorsed as having been accepted and 
.ordered to be placed upon the record. 
At the subsequent Settlement of 1877 
A. D„ an elaborate paragraph was drawn 
; U P a nd insertod in the Record of Rights 
I of Mauza Sakitra regarding the inhabi¬ 
ted land appertaining to the village. 
This shows that there was no other 
inhabited site appertaining to the 
said village except that portion of the 
. town of Gobardhan, in which the house 
|now in suit is situate!. Nevertheless 
it was provided that if the cultivators 
whether possessing occupancy rights or 
tenants at will, and also the riaya, or 
tenants generally have built any houses, 
.cattle sheds or other enclosures on this 
abadi site, their rights in the same are 
limited to the materials. They can soli 
■ the materials if they like, but nob the 
Bite ; and the meaning of these pro¬ 
visions I take to be that they havo no 
transferable right of residence. There 
are other provisions in which more 
general words are used such as “bashind- 
® an presidents) and in which the word 
asami is used for tenant in place of riaya. 
In this connexion ibis expressly provided 
that, if any asami” dies without an heir 
the house occupied by him will pass to 
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the Bharatpur State as proprietor of the 
site. The question of the interpretation 
of the30 provisions has i con before the 
Courts on other occasions. A good deal 
of reliance is placed on behhlf of the de¬ 
fendant-respondent on the result of a 
litigation which took place in the vear 
1906. 

The jugdment is printed at p. G of the 
book before us and in this judgment re- 
ferenco is made to the result of a pre¬ 
vious litigation of the years 1874.75. 
Broadly speaking, it is sufficient to say 
that in this former litigation individual 
residents in the town of Gobardhan • and 
in that part of the town which forms 
the abadi of the 5 biswa3 mabal of Mauza 
Sakitra succeeded in asserting against the 
Bharatpur Stato, the present plaintitf, a 
right to sell their houses together with a 
right of residence in the same. The deci¬ 
sion in the suit of 1906 proceeds upon a 
certain interpretation of the provisions 
of the wajibuiarz of 1377, according to 
which those provisions are limited in 
their application to agricultural tenants. 
In the present case the learned Sub¬ 
ordinate Judge has refused to accept that 
interpretation. He holds that the words 
in the wajibuiarz, as they stand, are wide 
enough to include all residents (bashind- 
gan) in housos situated on the abadi in 
question. The point has been argued 
again before us, but I feel no hesitation in 
agreeing with thointerpretation put upon 
this documonfc by the Court below. I 
think tho word "riaya” in itself i 8 very 
general and is intended to extend tho pro- 
visions in question to persons other than 
the occupancy and non-occupancy oultivat- 
mg tenants spoken of immediately before. 
I think also that the word asami is wide 
enough, especially in this particular con¬ 
text, to iuolude all residents of tho abadi, 
even though not cultivating tenants 01 - 
even agriculturists. What has deter¬ 
mined the decision of this case in the 
Oourt below has been tho evidence of a 
number of instances in whioh residents 
of .houses situated within the area in suit 
that is to say, within abadi of the 5 biswas 
Mahal of Mauza Sakitra, have exeroisod a 
right of transfer iu respect of their houses 
along with the right of residence iu the 
same. In two of the instances already 
referred to. the rights of the tenants in 
question were allirmedagainst the Bharat 

pur State after litigation. Evidence has 
also been given of at least four instances 
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in which on the death of the owner or oc¬ 
cupier of a house within the area in ques¬ 
tion without leaving any heir, the right 
of escheat was successfully asserted on 
behalf of the Crown, apparently without 
any opposition by the Bharatpur State. 

Moreover as the learned Subordinate 
Judge correctly points out the evidential 
value of such a document as this wajibul- 
arz of 1877 as against occupiers of houses 
within the area in question at the time 
when this document was drawn up is not 
great. There is nothing in the document 
itself to show that any inquiry was made 
from these persons as to whether the 
rights recorded in favour of the proprietor 
of the soil, and to the prejudice of them¬ 
selves, in this document were admitted 
by them to exist. The case however 
seems to be altogether otherwise in a 
litigation in which the contesting party 
is the Secretary of State for India in 
Council, that is to say, the Government 
itself. The Government made the origi¬ 
nal grant of this 5 biswas revenue free 
mahal in the year 1850 ; and if it did 
not intend to convoy to the grantee, 
namely, the Bharatpur State, in res¬ 
pect of that portion of the site of the 
town of G >h\rdhan which wa9 inculded 
in the mahal of 5 biswas of Mauza 
Sakitra, the ordinary rights of a pro¬ 
prietor of an agricultural village in the 
inhabited site of such a village, it is diffi¬ 
cult to see what rights it intended to 
confer by the grant of the particular area 
forming this inhabited 9ite. It accepted 
at the time from the representative of the 
Bharatpur State a document which ex¬ 
pressly admitted full ownership on the 
part of the said proprietor in respect of 
all existing houses on the abadi in ques¬ 
tion and recognised the justiceof his claim 
that no one should in future build any 
house upon the unoccupied laDd apper¬ 
taining to the said abadi without permis. 
aiou. Then at the Settlement of 1877 a 
Record of Rights was drawn up under the 
direction of Government and included in 
the Settlement Papers, in which as I 
hold the right now claimed by the plain¬ 
tiff in respect of the land in question is 
once more recognised. I do not wish to 
complicate what seems to me a tolerably 
straightforward case by suggesting that 
these Settlement Papers of 1850 and 1877 
can bo used so as to estop the Govern¬ 
ment, that is to say the defendant in this 
6uit, from asserting that the papers in 


Secy, of State (Piggott, J.) 1918 

question were incorrectly prepared and 
that the rights acknowledged in these 
papers in favour of the plaintiff never in 
fact existed. I think however that it is 
very difficult for the defendant to get 
rouud these documents, otherwise than 
by proving some definite case of adverse 
possession on the part of the deceased 
owners though whom the defendant 
claims. It is not suggested that any case 
of this sort can be set up. On the evi¬ 
dence as it stands, as between the parties 
to this present suit, I think it must be 
held that the plaintiff has suces9fully dis¬ 
charged the burden of proof which lay 
upon him and that Dip Chand and Mansa 
Ram did not possess an absolute interest, 
alienable at their will and pleasure, in 
respect of the property now in suit, but 
merely a limited interest which cannot 
be the subject of escheat to the Crown. 

The Full Bench case of this Court 
Talshi Ram Sahu v. Gur Dayal Singh 
(1), to which reference has already been 
made was a case of the devolution of a 
fixed rate tenancy; but the arguments 
there used 9eom to me to apply with a 
great deal of cogODcy to the facts of the 
present case. I would almost go so far as 
to say that unle99 thedefendant can show 
that the effect of the Settlement of 1850 
in favour of the Bharatpur State was not 
to grant to the proprietor of the 5 biswas 
Mahal in village Sakitra any substantial 
rights of ownership iu respect of what 
was described in the papers of that set¬ 
tlement as the abadi appertaioing to this 
mahal, the defendant in the present suit 
caDnot successfully maintain that Dip 
Chand and Mansa Ram possessed any¬ 
thing more than a limited interest in tbe 
house in question and in Vq site. Practi¬ 
cally it seems to me that in taking posses¬ 
sion of this house thedefondent is deroga¬ 
ting from the grant made in 1850 in 
favour of the Bharatpur State. The fact 
that there have been 3 or 4 other in¬ 
stances of similar encroachments on the 
part of thedefendant, which havo not 
been contested by the plaintiff,, cannot 
take away from the plaintiff rights in 
respect of the land now in suit, if those 
rights are sufficiently established, as I 
hold them to be by the plaintiff’s docu¬ 
ments of title, namely the Settlements 
Records of 1850 and of 1877. In my 
opinion, therefor we must occopt this 
appeal set aside the decree of the Court 
below and decree the plaintiff’s claim as 
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brought with costs throughout including 
in this court-fee on the higher scile. 

Walsh, J.—I think this is a clr. • 
case. Mr. Motilal Nehru’s arguments on 
the document of September 1850 is well 
founder). That document seems to me 
consistent only with the existence at 
sometime or another of an old agricul¬ 
tural village, and it is clearly proved that 
this house wa9 in that village. The in¬ 
dications of an agricultural village, unless 
I am much mistaken, are overwhelming. 
Village customs, uncultivated land, a 
former settlement and field maps are re¬ 
ferred to from time to time. Fairs are 
said to take place. There are no village 
expenses but the Raja’s Karinda manages 
the village. The income from sewai items 
is taken by the weighmen on behalf of 
the Raja. No taxes are fixed bub blankets 
are taken from the shepherds every year 
and various contributions in kind are 
raised from a carpenter, a blacksmith and 
a barber. The duties of the chamar9 are 
elaborately defied; and the whole thing 
seems to mo to contain overwhelming in¬ 
ternal evidenee of the character of the 
collection of bouses, and of the cultivated 
and uncultivated lands, with which it 
doals. The corresponding khasra speaks 
of the tenants residing in the village, in¬ 
cluding the carpenter already referred to 
and by a singular coincidence a person of 
the same name, carrying on business as 
a bania, who boars a suspicious resem¬ 
blance to the person through whom it i 9 
suggested that the Government are now 
entitled to escheat. This person’s house 
is in a Kabra (which I understand to be 
whether in village or in town, a nondes¬ 
cript collection of overy kind of house) in 
this village and I am satisfied that the 

house in question, which it is admitted 

on the part of the Government is 100 
yoare old, was situated in thst Katra at 
that date. The map is even more signifi¬ 
cant. 

It shows the position of the tank 
which has been much spoken of and of 
the serial No. 1, and it also shows what, 
1 am satisfied, at that date was the south¬ 
east boundary of this abadi where it 
abutted upon the town of Gobardban. I 
think the judgment of the Court below, 
reading between the lines, proceeded upon 
the assumption that this was really com¬ 
mon ground as the case was contested in 

J,f urt , b l eIow ' I* « perfectly clear 
that the point now relied upon on behalf 


of Government was not specifically raised 
by the defence and that para. 3 of the 
defence, which contains the real conten¬ 
tion of the Government, dealt with the 
class of the property or class of occupier, 
and not with the geographical situation 
of the building. The wajibul-arz has 
been dealt with by my brother. I accept 
his construction of the words which I do 
not myself profess to understand, but if 
this is correctly translated it would 
clearly bear the meaning which has been 
pub upon it by the learned Judge in the 
Court below. The view I take about these 
documents is this; not that they are ne¬ 
cessarily binding on the Government, not 
that the Government could nob prove by 
affirmative evidence that the real state of 
facts was something quite different, or 
that there is any estoppel, but that as 
agiinsfc the Government they contain en¬ 
tries which the Government must be 
taken to have accepted as an accurate re¬ 
cord of the then existing 6tate of facts. 
They raise a very strong presumption of 
fact and they get rid of the difficulty 
whioh so constantly attends the discus¬ 
sion of the meaning of wajib-nl-arz in 
this country when no body is left alive 
to testify to the true facts, and each con¬ 
tending party relies on something or an¬ 
other tending either to strengthen or to 
qualify the effect of the wajih-ul-arz. The 
plaintiff therefore starts with what I may 
call a trump card. The Government 
Advocate attempted to get rid of the effect 
of this piece of evidence in two ways, 
firstly, by the description and history of 
the condition of the town of Gobardhan 
contained in the Gazetteer; secondly, by 
the evidence of sites and dealings largely 
coming from the side of the plaintiff and 
admittedly quite inconsistent with the 
plaintiff’s case. Assuming for the moment 
that every statement in the Gazetteer is 
correct and that we are entitled to take 
judicial notice of its contents as facts 
established without other proof, it seems 
to me that every one of them is quite con¬ 
sistent with the plaintiff’s oaBe. 

They do not speak in the present tense 
of the existing conditions from an earlier 
date than 1884 but I will assume, as ap¬ 
pears to be the fact, that there was al¬ 
ways in or about this tank, whioh has 
great historical associations and great at¬ 
tractions for itinerant pilgrims, a town 
whioh through the growth of pilgrimage, 
commeroe, fairs and so forth and through 
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local development, generally called pro¬ 
gress, his overrun and in substance, so 
far as identity is concerned, submerged its 
humbler neighbours. Towns in England, 
I do not know if it applies to India, frequ¬ 
ently owe their development to people 
who wish to live near them o.nd not in 
them. Everything points to the remains 
of this village having been submerged in 
the superior growth and development of 
the old town which apparently was ori¬ 
ginally only a neighbour. However that 
may ho, I agree with the contention made 
on behalf of the appellant that once it is 
established that rights of this kind to 
property have existed they cannot bo 
affected by a change in the character of 
the neighbourhood only. I think fchesales 
to some extent admitted on the plaintiff’s 
side, and for the rest proved by the de¬ 
fendant’s witnesses, are quite intelligible 
upon the same footing. In facts in a con¬ 
glomerate neighbourhood of this kind it is 
not unnatural to find instancesentirely in¬ 
consistent with one another within a very- 
short distance. The Government Advo¬ 
cate said that there was really no evi¬ 
dence on behalf of the plaintiff of any 
similar transaction to that which he is 
setting up in this case. I think in that 
respect he was wrong. There is no docu¬ 
mentary evidence and it is certainly sur¬ 
prising that the plaintiff has failed to 
produce any. But thore is positive and 
direct evidonce of a considerable amount 
given by the plaintiff’s vakil or Ageut, or 
Pleader, whoever he may be, of possession 
by the plaintiff Raja, which it is alleged 
has been recovered under similar circum¬ 
stances to those relied on by the plaintiil 
in this case. Nothing would have been 
easier lor the Government than to give 
direct evidence contradicting these allega¬ 
tions In the absence of some evidence 
I think it must be taken lobe proved that 
the Raja as zamindar has, in previous 
cases in this abadi, resumed possession of 
houses which apparently were not occu¬ 
pied by persons who could be correctly 
describod as agricultural tenants. 

I always speak with he3itatiou about 
questions of custom because there are few 
questions about which misconception so 
easily arises It seems tome that this case 
at any rate is a question of contract bet* 
ween’ the original zamindar an 1 the for¬ 
mer occupiers of this property, and the 

question of what that contract was is one 
which wo are called upon to presume in 
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tho absence of direct evidence about it. 
Bub if it does turn upon a question of 
custom, the learned Judge of the Court 
below has found in favour of tho plaintiff 
in spite of everything that has been said 
in support of tho contrary by the Govern¬ 
ment Advocate. The learned Judge of 
the Court below rightly said that the 
plaintiff was bound to prove the exis¬ 
tence of the custom if he relied upon it, 
and went on to hold that it did exist, and 
then by an unfortunate misdirection, for 
which I cau find no explanation in the 
judgment instead of giving effect to that 
finding, went on to say that: 

“the general customary law of escheat to the 
zamindar no longer holds good in Oobardhan". 

If that means anything it means what 
Mr. Motilal argued is not tho law, namely, 
that owing to the changed condition of 
the neighbourhood the former rights of 
the zamindar have been lost. That ground 
is clearly fallacious and I see no othor 
ground upon which the decision for the 
defendant can bo supported. I agree 
therefore with my brother that this ap¬ 
peal must he allowed 

By the Court.—We allow this appeal, 
set aside the decree and order of the 
Court below and decree tho plaintiff’s 
sui f with costs in both Courts. 

V.B./r.K. Appeal allowed. 
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PlGGOTT AND W.\LSH, JJ. 

Surendra Nath Mukcrji — Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Application No. 215 of 1918, 
decided on 15th April 1918, from order 
of Sess. Judge Allahabad, D/-21st March 
1918. 

(a) Evidence Act (1872). S*. 27, 28—State¬ 
ment made to police leading to discovery of 
fact deposed, proved by deposition of officer 
taking down statement—Defence is entitled 
to require production and proof of record 
m ade at Police Station. 

Accused went to a Police Station and mado 
tho report, “I have killed my wife and her corpse 

is lying in my hou<=o \ in consequence of which 
the police, proceeding to his hou*o, discovered 
the corpse of his wife in an inner room of tho 

house: . , 

Held, that under S. 27 tho officer who had 
taken down tho statement of the accused was 
entitled to depose that tho accused camo to him 
at the time and place stated and said: I have 
killed mv wife and her corpso is lying in my 

house", and that in conscquonce of that state¬ 
ment tho woman’s corpso was discovered as 
indicated bv the accuseed but that when this 
had be?n deposed by tho prosecution, the der 
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fence were entitled to require the production of 
the record - made at the Police Station and to 
insist upon proof of the whole of that record. 

(P 1G2 C 11 

(b) Evidence Act (1872), S. 25 — No evi¬ 
dence of offence except confeation— Con¬ 
fession must be taken ai a whole. 

Per Walsh, J.—Where there is no evidence of 
offence except a confession, the confession must 
be taken as a whole. The Court cannot select, 
from the only evidence which it is proceeding to 
act upon, in order to find the crime established 
os a fact at all, portions which it rejects as 
untrue and treat the balanco which remains as 
truthful evidence [P 1G5 C 21 

(c) Criminal Trial—Defence should not be 
called upon to frame a theory. 

In a criminal trial it is not desirable to call 
upon the defence to frame a theory either at the 
beginning or at any other stage of the hearing, 
particularly in a case of difficulty in which the 
theory of the prosecution itself is not clear. 

(P ICC C 2] 

C. R . Alston —for Appellant. 

A. E. Ryves —for the Crown. 

Piggott, J.—On the 3rd December 
last, somewhere about 2 o'clock in the 
day, a young Bengali, Surendra Nath 
Mukherji, whose age is given in the re¬ 
cord as 22 years but who according to 
his father’s evidence was not yet quite 
20 years of age, presented himself at the 
Kutwali Police Station at Allahabad and 
made a certain report, a record of which 
was entered in the Police register pro¬ 
vided for the purpose. In consquenco of 
this report the City Inspector, Muham¬ 
mad Said, proceeded at once to the house 
in the city in which the said Surendra 
Nath Mukherji was living. He found 
the door loading into the inner apart¬ 
ment locked and it was opened with a 
key produced from his person by the 
above mentioned accused. The latter 
then led the way to a certain room on 
the north-east side of the courtyard 
whioh was fastened on the outside by a 
chain. He unchained this door and led 
the Police Officer and certain witnesses, 
one of whom, Bande Husain Khan has 
been called at the trial, into the room. 
On the • floor was lying the cropse of a 
young girl named Sunilabala Debi, wife 
of Surendra Nath Mukherji aforeaid. 
As to the age of thi9 girl there is some 
little conflict of evidence, but we shall 
obt be far wrong if we take it to have 
been about 15 years. She wa 9 quite 
dead and was wearing only a bodice and 
a loin cloth. Some part of this loin-cloth 
was in some way drawn together or heaped 
op under the back of the neck. There 
was a slight out or inoision on the great 
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toe of each of the feet, and with reference 
to these the accused made a statement 
and produced from a recess in the same 
room an implement with which he said 
these incisions had been made. The 
corpse was subsequently examined by Mr. 
Kashi Nath, Assistant to the Civil Surgeon 
of Allahabad. 

With regard to the incisions above 
spoken of Mr. Kashi Nath was quite 
satisfied that they had been inflicted after 
death, and this is in accordance with the 
statement to which the accused himself 
has adhered throughout. The only other 
external mark of injury was a flight red¬ 
ness of the skin on the left side of the 
neck. This was evidently a mere patch, 
described in the Assistant Surgeon’s 
evidence as 1* inch long into 3/4 inch 
broad. A further examination of the 
corpse disclosed that death was almost 
certainly due to asphyxiation, but beyond 
this the Assistant Surgeon was nob pre¬ 
pared to go. He was asked a number of 
questions as to the possibility of death 
by strangulation or death by suffocation 
and as to the presence or absence of indi¬ 
cations tending to prove that this suffoca 
tion, or strangulation, or whatever it 
was, had been in its nature either homi¬ 
cidal or suicidal. The general effect of 
his evidence seems to mo to bo to leave 
those questions absolutely open. In one 
portion of his evidence the Assistant 
Surgeon seomed to incline towards the 
belief that death had been caused by 
suffocation rather than by strangulation, 
though he admitted himself to be puzzled 
by the absence of any marks of external 
injury about the mouth or nose. At 
the very end of his examination after he 
had protested that he was unable to give 
any decisive answer on the question of 
strangulation or suffooation, ho told the 
Court that on the whole strangulation by 
means of a soft oloth seemed to him 
more in oonformity with the post mortem 
appearances than any other theory. 

This is in itself an opinion expressed 
with much doubt and reserve: it is not 
altogether consistent with other portions 
of the evidence given by the same witness. 
It is difficult to understand how, on the 
theory of strangulation effected in this 
manner, the only mark left upon the neck 
should have been the small red patch 
already referred to. On the evidence 
moreover, it would seem that what is 
ordinarily the most oharaoteristio symp- 
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tom of (loath by strangulation, namely, 
the protruded tongue, wasentirely absent. 
Sureodra Nath Mukherji was eventually 
put on his trial on the charge that he 
had murdered his wife. Of the asses¬ 
sors who heard the evidence one finds 
him guilty and the other not guilty. The 
learnel Sessions Judge finds him guilty 
and has passed sentence of death. The 
record is before us for confirmation of that 
sentence and we have had the advantage 
of hearing the petition of appeal pre¬ 
sented on behalf of the convict argued by 
Mr. Rose Alston. The evidence on the 
record i9 admittedly most scanty. At the 
very outest of the trial a question arose 
as to the admissibility in evidence of the 
statement recorded at the Kotwali Police 
station at 2-30 p. ra. on December 3rd. 
The learned Sessions Judge was at first 
disposed to reject that statement as in¬ 
admissible by reason of the provisions of 
S. 25, Evidence Act. Later on upon 
further consideration of the provisions of 
S. 27 of the same Act, ho has allowed it 
to be put in evidence. I have no doubt 
that the provisions of both the c o sections 
apply to the circumstances stated aDd re¬ 
quire to bo considered. 

A mere statement in evidence by the 
City Kotwal that the accused came to the 
Police Station and made a report, in con¬ 
sequence of which the corpse of his wife 
wa3 discovered in an inner room of his 
residential house, would bo calculated to 
work unfairly from the point of view to 
the prosecution and from that of the de¬ 
fence; S. 27, Evidence Act, was no doubt 
introduced on purpose to obviate the pos¬ 
sibility of such unfairness. Under that 
section the City Kotwal was unquestion¬ 
ably entitled to depose that Surendra 
Nath Mukherji came to him at the time 
and place stated and said: “I have killed 
my wife, her corpse is lying in my house,” 
and that in consequence of this statement 
tho woman's corpse was discovered as 
indicated by the accused. Now when 
once this much had been deposeu to on 
behalf of the prosecution, the defence 
were clearly entitled to require the pro¬ 
motion of tho record made at the time at 
the Kotwali Police Station and to insist 
upon tho proof of the whole of that record 
if they thought it advisable to do so. I 
think that the statement should have 
been put in evidence in this manner at 
the request of the defence; but as the case 
stands, I see no reason to object to its 


appearance on the record and I find it 
necessary to consider it in some detail. 
According to this statement tho accused 
reported that his wife had been seriously 
misconducting herself for sometime past 
an 1 that she had been carrying on an 
illicit correspondence with another man. 
For this reason, the statement says, the 
accused made up his mind to kill her. 

He arranged that he should ho alone 
with her in the house at about noon on 
the day in question. lie had spent tho 
night in remonstrating with her and con¬ 
tinued to do so; hut her only reply was 

leave me alone: I want to go away.” 
Thereupon the accused tied her loin cloth 
round her neck and killed her. after which 
he inflicted the two incisions on the great 
toes already spoken ef. - With regard to 
these the explanation given in the state¬ 
ment is that the accused had heard that 
persons strangled by means of a piece of 
cloth would come to life again. On the 
following day, 4th December 1917, the 
accused having spent the night in police 
custody, was placed before a Magistrate 
of the First Clas9, to whom he made a 
confession. We have before us the record 
of that confession and also tho evidence 
of Mr. S. E. Anthony, tho Magistrate 
who took it. According to Mr. Anthony 
as soon as ho began to question tho ac¬ 
cused and beforo he had oven completed 
the preliminary questions which a Magi¬ 
strate always puts in theso cases, the ac¬ 
cused interrupted him by saying: “I have 
killed my wife.” 

The confession itself adds very little to 
this bald statement. It repeats the allega¬ 
tion of uuchastitv against the girl in terms, 
audadds that tho accused had obtained pos¬ 
session of letters written by her to some 
other man. For this reason ho says, he 
murdered her by strangling her with the 
dhoti she was wearing. After the enquiry 
preliminary to commitment tho accused 
was again examined by the same Magi¬ 
strate on 21st December 1917. Lie then 
declined to answer most of tho questions 
put to him and claimed his right to re¬ 
serve his defence for the Sessions trial. 
To the Sessions Judge tho accused ? aul that 
ho had gone cut on the morning of Decem¬ 
ber 3rd and returned about 11 o'clock to 
find the housodoor shut and no answer re¬ 
turned to his knocks. Ho then climbed over 
one of the walls and in tho closed room 
already spoken of found his wife lyingdead 
with her own loin cloth tied round tho 
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neck. He unfastened the cloth and, in 
the attempt to discover whether life was 
quite extinct, inflicted the cuts on the 
toes which have ulre&iy been referred to. 

He came cut of the house, locking the 
door behind him aad told one Tarak 
Nath Mukberji, a telegraph singallor, 
what had happened. On the advice of 
the latter he nrst sent a telegram sum¬ 
moning his own father, who was in Cal¬ 
cutta at the time, and then went to the 
police station intending to report that 
his s\ife had committed saicide. He al¬ 
lege! thit, somewhere inside the polico 
station, before ho wont upstairs to the 
room where the City Inspector Moham¬ 
mad Sail was sitting, he entered into 
conversation with some subordinate 
police clerk, who strongly advised him 
not to report that his wife had commit¬ 
ted suicide but to say that he had killed 
her out of jealousy on account of her 
misconduct. He says this Munshi gave 
him further reasons for adopting this 
course and that, after he had gone up¬ 
stairs, the City Kotwal also urged him 
not to be afraid, hub to say that he killed 
the woman and that ho would get off all 
right. He ascribed his subsequent con¬ 
fession to the Magistrate to police influ¬ 
ence. Ho now denied having killed the 
girl, asserting that he was very much 
in love with her. He said, further, that 
she hail attempted to commit suioide 
on other occasions. Tho dofenco evi¬ 
dence was mostly directed to this 
point; but tho telegraph signaller 
Tarak Nath Mukhorji confirmed the ac¬ 
cused’s statement so far as it concerned 
him. 

Two physicians, Dr. Nogendra Nath 
Dafct andNanak Prasad Varma, a homoeo¬ 
pathic practitioner, gave ovidenco that 
they had attended the girl on two dif¬ 
ferent occasions after what appeared to 
be attempts on her part to commit sui- 
oido by poisoning. Evidence was also 
given of an occasion on which it was said 
the accused’s wife had loft her house de¬ 
claring her intention of drowning herself 
m the Jumna river. The evidence of the 
aocusod's father, Benod Bohari Mukberji, 
and of a neighbour, Nimai Oharan Mukher- 
li, suggests further that the girl was of a 
wilful and hysterical temperament, that 
she would resort to hungor- striking and 
to beating her head on the ground if her 
will was crossed in any way. I have set 
out the evidence for the defence in tho 


first instance because there is really no 
further evideuce for the prosecution be¬ 
yond that already indicated. A younger 
brother of the accused’s was called, hut 
he gave no evidence particularly relevant 
to tho case, except that iu cross exami¬ 
nation lie supported the allegation for the 
defence as to previous attempts to com¬ 
mit suicide. The record before us sug¬ 
gests that the prosecution intended in the 
first instance to produce certain further 
evideuce, and more particularly that wit¬ 
nesses who were present at tho discovery 
of the corpse wore to be examined as to 
statements made by the accused at that 
time and as to a certain pantomime 
gone through by him, in illustration of 
tho manner in which ho had compassed his 
wife's death. It is not clear whether this 
part of the prosecution case was dropped 
because those responsible for the conduct 
of the case were satisfied that there was 
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posed that evideuce of this Datura could 
not be given without contravening the 
provisions of S. 26, Evidence Act. Tho 
evidence is certainly Dob before us and I 
only allude to it because of this latter 
possibility. 

I think that the witnesses wore enti¬ 
tled to depose to any actions performed 
by tho accused in their presence and, 
after they bad done so, thedefonce would 
have been entitled under other provisions 
of the Evidence Act to put questions (if 
they deemed it advisable) as to any words 
used by the accused which accompanied 
or explained those actions. If any evi¬ 
dence of this s^rt was available I can 
only say that in so difficult a case, I feel 
some regret that it is not before me. Tho 
learned Sessions Judge in finding tho ao- 
cused guilty has proceeded upon a lino of 
reasoning which sounds convincing 
enough, if all the premises assumed by 
the learned Sessions Judge are granted. 
He take9 it that the case must neces¬ 
sarily have been either one of suicide or 
one of wilful murder. He comes to the 
conclusion that the evidence as a whole 
and more particularly the statement of the 
Assistant to tho Civil Surgeon, consider¬ 
ed along with appropriate passages in cer¬ 
tain medical treatises to wbioh tho Court 
was entitle.1 to refer under tho proviso to 

S 6°. Evidence Act, practically excluded 
the possibility of suicide. Holding, there¬ 
fore that the fact of murder is established 
beyond question the learned Sessions 
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Judge finds that even apart from the ac¬ 
cused's retracted confession, the circum¬ 
stances as a whole point to the accused 
as the only possible murderer. The con¬ 
fession itself, as made before the Magi¬ 
strate on 14th December, the learned 
Sessions Judge evidently regards as clin¬ 
ching the matter. In considering the 
soundness of the conclusion thus arrived 
at, I wish to take up first two questions of 
detail. The whole of the evidence for the 
defence has been swept aside by the 
learned Sessions Judge on what appear to 
me quite inadequate grounds. It is true 
that most of the persons concerned are re¬ 
latives, caste fellows or friends of the ac¬ 
cused, although it is not clear that these 
remarks apply to the physician Nanak 
Prasad Yerma. The matters to which 
these witnesses were required to depose 
were matters which could only have been 
within the knowledge of relatives or close 
friends of the family. It is not logical to 
put aside evidence cf this sort, merely on 
the ground that the persons giving it have 
a motive for desiring to befriend the ac¬ 
cused person. 

No doubt, as the learned Sessions Judge 
remarks, the fact that this unhappy girl 
had attempted to commit suicide on pre¬ 
vious occasions would have but tittle 
bearingon thiscas9. ifitbeindeel proved 
beyond possibility of doubt that the present 
case was not one of suicide. Neverthe¬ 
less the defence evidence as a whole does 
suggest to my mind certain conclusions 
which I regard as established with rea¬ 
sonable certainty. I accept it as proving 
that this child wife w&f of a self-willed 
disposition and hysterical temperament. 

I think it highly probable that she had, on 
previous occasions, either actually made, 
or professed to make, some attempt to 
take her own life. Further than this Ido 
not desire to press the defence evidence, 
nor do I think it necessary to do so. Now 
as regards the medical evidence, I feel 
bound” although with some reluctance, to 
comment on the absence of certain details 
which I should have desired to find there. 

In a case of this sort where a human life 
is at stake, no motive3of delicacy however 
natural or in themselves commendable, 
can be allowed to interfere for a moment 
with anv attempt to sift out the truth. 
Speaking on the basis of an experience 
which goes back for a considerable number 
of years, and which calls to my mind 
more than one case analogous to the pre- 
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sent in some of its most important fea. 
tures, I take it upon myself to say that 
in all cases in which the supposed victim 
of a murder is a young girl, the Medical 
Officer conducting the post mortem exa- 
mination should invariably make a 
thorough and careful examination of the 
organs of sex. In the present case we have 
it that the parties had been married for 
about a year and according to the evidence 
they had been separated for almost six 
months of that time. It appears not very 
probable that the medical examination, if 
directed expressly to this point, would 
have proved that this unhappy girl was 
at the time of her death a virgo intacta; 
but if this had happened to be thecase.it 
would have thrown a most important 
light upon the consideration of the entire 
evidence. Even apart from this possibi¬ 
lity, it might havedisclosed some evidence 
bearing upon one conceivable view of tbe 
case which ha9 been entirely kept out of 
sight at the trial, but which I think it 
impossible altogether to overlook. 

Subject to these preliminary remarks, I 
now come to close quarters with the main 
grounds upon which the judgment of the 
Court below has proceeded. It is fairly 
established on the evidence that the pre¬ 
sent case is cither one of suicide or of 
wilful murder, and moreover is the hypo¬ 
thesis of suicide absolutely excluded by 
the evidence? It is not a matter 
about which it is possible to enter into 
any course of detailed reasoning. The 
question i3 a3 to the inferences to be 
drawn from the evidenceof the Assistant to 
the Civil Surgeon considered in the light of 
any standard authorities on medical 
jurisprudence. Speaking for myself I can 
only say that, on the evidence as it stands 
I think that the theory of suicide, 
although shown to be somewhat impro¬ 
bable, cannot be said to be definitely 
exclu-ded. I would go further and 
say that, in the case of a young girl of 
this age and of such antecedents and 
temperament a9 I believe to be proved 
by the defence evidence, the possibility 
of death by accident, or by some undis¬ 
covered natural cause, is not altogether 
excluded. There remains yet another 
possibility at which I have taken it upon 
myself to hint in an earlier portion of 
this judgment. To put the matter bluntly, 
assuming that this girl met-with her 
death at a moment when she was alone 
in a certain room with her husband, I 
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should not even then be satisfied that the 
accused had caused her death by indicting 
any injury upon her with such guilty 
intention or such guilty knowledge as 
would be necessary to support a charge 
of culpable homicide. The possibility 
would remain that he had been resisted 
in an attempt to exercise bis marital 
rights, resisted perhaps with cries and 
screams, and in an attempt to stifle those 
cries he had used more force that he 
realized and driven a nervous and hysteri¬ 
cal child into death by suffocation, with¬ 
out any intention of producing such a 
result or knowledge that he was likely 
to do so. The most curious and excep¬ 
tional feature of this particular case is 
to he found in the two cuts inflicted upon 
the feet after death. I am quite unable 
to believe that a man who had deli¬ 
berately murdered his wife would inflict 
these curious post mortem injuries for 
any such motive as that suggested in the 
statement taken down at the Allahabad 
Kotwali. If he merely wished to make 
9ure that his victim was dead, he could 
have used a cutting implement to better 
purpose in a great variety of other ways. 
I feel confident that the explanation sub¬ 
sequently offered by the accused of these 
injuries is the true one, namely, that he was 
tryingdesperatoly to see whether there was 
Dot some life left in the apparently inani¬ 
mate body. It is at least possible that 
be suspected the girl was shamming death 
and intended to put that to the te 9 t. 

This brings mo therefore to the final 
question. We are asked to convict this 
young man of murder, substantially upon 
a retracted confession and to do this in 
a case in whiob, putting that confession 
on one side, there is net, in my opinion, 
definite proof that murdor has been com¬ 
mitted at all. I should feel in any case 
most reluctant to act upon a rebraoted 
confession under such oircumstances. In 
this particular case I feel no hesitation 
in going a good deal further. Parts ol 
the confession in question I definitely 
disbelieve. I do not believe the reason 
given in the statement recorded at the 
Kotwali for the cuts inflicted after death 
on the feet. I do not believe the imputa¬ 
tions on the ohastity of the unfortunate 
girl thrown out either in this statement 
or in the confession subsequently re¬ 
corded before the Magistrate. Practically 
I come back to this. Disbelieving so much 
oi the confession, am I prepared to feel 


satisfied beyond the possibility of doubt 
that the accused was speaking the truth 
when, at the outest of his statement be¬ 
fore the Magistrate on the 4bh December 
he began by saying: “I have killed my 
wife?” To this my answer is, firstly, that 
I am not satisfied beyond all doubt that 
the accused was speaking the truth when 
he said this. If he had been induced by 
injudicious advice, no matter from what 
quarter that advice may have proceeded, 
to tamper with the truth in other por¬ 
tions of his statement, he may not have 
been speaking the truth when he uttered 
these words. Secondly, as I havo already 
pointed out, I might be prepared to be¬ 
lieve that the accused truly said that he 
had killed his wife, and yet hold that in 
doing so he had not committed the of¬ 
fence of murder, or even that of culpable 
homicide. I am satisfied as the case 
stands that the conviction and the sen¬ 
tence recorded in the Court belosv can¬ 
not be affirmed and that, on the materials 
on this record, the appellant cannot be 
convicted of any lesser offence. 

Walsh, J.—I agree that this appeal 
must be allowed. I havo formed no 
theories about the case, but if I had to 
direct a jury I should feel myself com¬ 
pelled to tell them, not a9 a matter of 
law but as a matter of common sense, 
that upon the mysterious condition of 
the evidence in this case it was their 
duty to give the defendant the benefit of 
the doubt. As I have said before, and 
I repeat it beoauso I think it is sound 
and indeed I think what my brother has 
said is in accord with it, that when a 
confession is the only evidence, that is 
to say, when there is no evidence of the 
crime except the confession relied upon, 
you must take the confession as a whole, 
that is to say, you cannot select, from the 
only evidence which you are proceeding, 
act upon in order to find the orimo estab- 
lished as a fact at all portions of it which 
you reject as untrue and treat the balance 
which remains as truthful evidonco. Thisl 
does not seem to me a principle of law so 
much as a statement of sound reason and 
logic, and few cases could afford a better 
illustration of it than the present case. 
There are two statements in the confes- 
sion, namely, the adultery by the deceased 
girl with other men and the existence of 
love letters written by her, the first of 
which is in the highest degree improbable 
and the second of which is demonstrably 
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untrue; but they are so completely in¬ 
volved in the confession itself as to iny 
mind to constitute the confession a piece 
or testimony which no reasonable min 
would act upon in the ordinary affairs of 
life in a business of his own. The Judge 
has I think unfortunitolv treated this 
retracted confession and the explanation 
given for its origini! utterance as being 
necessarily an attack upon the Police. He 
sa >s. it is no doubt a retractel cne buf¬ 
fer all that it is singularly free from 
suspicion.’ lie further says: 

“it was mado in the presence of a Police Officer 
who is above suspicion in tho matter of bringing 
any pressure to bear upon tho accn cd.** 

In the sense in which the Judge used 
the words free from suspicion,” I agree 
w i^ 1 Where I differ from him, and 

f t-iiink it was a fatal inisdirection, is in 
drawing the inference from tint conclu¬ 
sion that the confession itself is neces¬ 
sarily true. It is quite consistent with 
all the facts of the c\ 2 e and with the 
confession itself that the accused was 
persuaded to make it voluntarily in 
his own interest, and was honestly sup. 
posel to be doing it in his own in¬ 
terest by tho person who prompted him. 

I am inclined to think that the con- 
fe^snn in that sense was quite vo'unt- 
arv and I accept the evidence of Mr. S. E. 
Anthony about it. But it is perfectly 
consistent with that hypothesis that 
nonetheless the confession was false as 
indeed it has h9en shown to bo to a large 
extent. There isona unsatisfactory feiture 
about the trial and the way in which the 
conclusion was arrived at. There is great 
doubt, even mystery, upon fcho rnelical 
testimony and the appearance of the holy 
as to how the death was causel at all. In 
the calendar two witnesses were vouchel 
and sent up to the trial for the purpose 
of proving that tho accuse 1 ha 1 illustrate 1 
tho manner in which death had been 
causel. It may he, 1 do not stop for the 
moment to enquire that it is not opan to 
us now to look at that ovi lence but it is 
part of the history of tho prosecution an 1 
it is impossible for me to shut my eyes, 
in a case of this importance to the fact 
that either because a do lht existel as to 
its legitimacy as evidence or as to its 
trust worthiness the point was deliberately 
abandoned by the prosecution. To is an 
elementary principle of criminal law and 
certainly should be aopliel in a case of 
this gravity and difficulty that the accuse 1 
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i3 eutitle l to the benoStofany point such 
as this which was essential to the ques¬ 
tions which lay at the root of tho enquiry 
which had been put forward and sub¬ 
sequently ahandouei by the prosecution. 
A further difficulty in the case to which 
my brother has already referred, and 
which has been entirely overlooked in tho 
decision of the case is the bearing upon 
whit really hippenel of the cuts inflicted 
on tho decease 1 womans toss after death. 

The ju Ig nont roads in some particulars 
like a category of grievances against tho 
accused and his friends. It cannot be too 
often repeated becuise it ought always to 
be remembered and I think in this case it 
was forgotten that there is all the differ, 
once between a trial cf a criminal case 
where a man’s life is at stake and a civil 
suit. It is not desirable to call upon tho 
defence to frame a theory either at the 
beginning or at any other stage of the 
hearing particularly in a ci*o of difficulty 
in which the theory of the prosecution 
itself is by no means clear and whether 
there was any misunderstanding or not, 
Mr. Ross Alston, if ho did refuse, was 
perfectly within bis rights in declining 
to accept the invitation. I feel bound 
also fco say that it is due to the father of 
tho accisel to whom this case must in 
any view have been a source of great 
anxiety and who obviously was in a posi¬ 
tion of considerable difficulty in tho 
witness box to say that in my opinion 
without hiving heard anything suggested 
against his demeanour at tho trial and 
after realing his evidence over and over 
a^ain he give it with candour and freedom 
fro n any trace of dishonesty. Ho dealt 
in detail with tho conversations which he 
hal with his son an! with the vakils who 
were a 1 vising at that critical moment in 
the -defence but as far as I can see the 
ovi lence which he gavo was as I have said 
candid and straightforward and Ido think 
that some batter roi9on should have been 
given for throwing over the wholo of his 
testim>ny than tho inero fact that his 
name was Muk'nerji. 

The telegram the absence of which is 
conmontel upon, is now, in onr hands. 
It has baon prolucad by Mr. Ross Alston. 
There is one very curious feature about it 
which only shows tho importance in a 
case of difficulty of probing every clue, 
and this is the duty of tha police as far 
as possible. Certainly before 2 o'clock if 
not consi larably before, the acousad was 
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ivb the Kotwali and from that moment re- 1 
main.ed in the cu3toly of the Police. II’.s 
witness says that the conversion about 
sending the telegram took place about 
1-30. The telegram itself states officially 
that it was handed in at the Allahabad 
Telegraph Office at 12 minutes past 3. 
We are now informe 1 that that hour 
relates to some transaction inside the 
office. The statement on the form is that 
the time was noted at the moment when 
it was handed in at the telegraph office. 
Therefore the inference to be drawn from 
the telegram itself is either that it was 
handed in at a time when the accused was 
in the custody of the police or that there 
i3 great remissness in the telegraph office 
with regard to the eutries of these mat¬ 
ters. It is impossible to say that cases 
may not and do not often occur, when 
the time and day of an act done, recorded 
accurately and officially becomes of vital 
importance in an enquiry and if the 
practice is in the post office to enter as 
the hour for handing in a telegram some¬ 
thing which is two houts wide of the mark 
tho sooner that practice i9 abandoned the 
bettor. The entry ought to be accurate 
and made in ordinary language either in 
English or the language which is used for 
tho telegram so as to be readily under, 
stood by any person of ordinary intelli¬ 
gence without consulting a Code. This 
i9 a side issue but it does so happen that 
the point has not actually boon cleared up 
in the evidence. I agree that the convic¬ 
tion must ho quashed. 

By the Court —We accept this appeal, 
sot aside tho conviction and sentence in 
this case acquit the appellant Surondr* 
Nath Mukhorji of the offence charged aud 
direct that he be forthwith released. 

V.B./r k. Conviction set aside . 
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PlGGOTT AND WALSH, JJ. 

Ant Ram— Plaintiff—Appellant. 

v. 

Mithan Lal and another —Defendants 
—Respondents. 

Second Appeal No. 149 of 1916, De¬ 
cide! on 2od November 1917, againat de¬ 
cision of Sub-Judge, Muttra, D/- 7th 
Dacemher 1915. 

A P /7. inC ^ al St1 \ U Cftu,e Cour *« Act (1887), 

1 "" D i! Cr fk f ° r ma V\ ten *"ce against one 
of three brothers making him liable for 

whole emount-Payment by defendant made 


iable—Suit to enforce contribution held not 
excepted by Art. 41. 

A Hindu widow sued tbe brothers of her dcj 

ceased hushand f:r ioainter.an~e and obtained 
:t d«*3r<2C. For certain reasons tbe decree mads 
one of tbc defendants expressly li.ibio for tho 
whole amount of tac decree. The latter mado 
payments under the decree and theu sued tbe 
oth»r defendants for contribution : 

Hell: that under the peculiar circumstances of 
tbe ca<e the fact of his having made payments 
uuder the docreo give ri.;o t» an c\ lity ia favour 
of the plaintiff as against tbe defendants, but 
that nevertheless tho suit as brought could not be 
treat'd as a suit for contribution within tho 
melting of Art. 41 and was not therefore ex- 
cladea from tbe cogui/.iuce of a Court of Smill 
Cmses. IP 108 C 1] 

Per Walih, J .—It is only suits for contribution 
of a peculiar and special character which are in- 
ciud- d in tho exempt oa contained in Art 4 l and 
a litig in t who wants to bring himself within tho 
exemption must clearly establish that his suit 
in ovary respect complies with the v*ry precise 
definition contained in the article. (P 1G9 C ‘2] 

Narain Prasad Asthana —(or Appel¬ 
lant. 

jV. L. Agartoala —for Respondents, 

Piggott, J. —This is a second appeal 
by a plaintiff, whose suit to recover from 
the two defendants, his own brothers, a 
sum amounting to Rs. 340. after having 
been decreed by the Conrt of first inst¬ 
ance has been decreed in part only by 
the lower appellate Court. The sum 
coverel by this appeal is Us. 190. On 
behalf of the defend tuts respondents a 
preliminary objection was nisei to tho 
effect that the cognizance of this appeal 
is barred by S. 102, Civil P. C. We have 
to determine whether the suit brought 
by the plaintiff Ant Ram was or was not 
one of a nature cognizable by a Court of 
Small Causes. It was a simple claim for 
money to an amount falling short of 
Rs. 500 and therefore fell within the cog¬ 
nizance of aCourt of SmallCau9e9, unless 
excluded by some article in Sob. 2. Pro¬ 
vincial Small Cause Courts Act (9 of 1887) 
There is really one'artiole alone (Art. 4l) 
about which there can bo any substantial 
argument. Something has been said about 
Arts. 38 and 42, but they are so clearly 
inapplicable that we need not mention 
them further. On behalf of the applicant 
it is contended that the suit in question 
is a suit for contribution and that it was 
brought by himself, either as a sharer in 
joint property in respeot of a payment 
made by him of money due from a co- 
sharer, or in the alternative mado by him 
as a manager of joint property on account 
of the said property. As a matter of fact 
the question raised by this preliminary 
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objection is one which we should have to 
consider in one form or another at the 
hearing of the appeal itself, because the 
only question decided against the plain- 
tifl has been one of limitation, and in 
order to determine the question of limi¬ 
tation it would be necessary to determine 
the nature of the suit as brought. We 
have come to the conclusion that the pre¬ 
liminary objection must prevail, as the 
*uit in question is nota suit for contribu¬ 
tion at all within the meaning of Art. 41 
aforesaid and cannot be held to be concern¬ 
ed with joint property within the meaning 
of that article. The somewhat peculiar 
circumstances out of which the litigation 
arises need not be gone into at length. 

The essential point is that a decree was 
passed on 15th February 1910 against all 
the three brothers who were parties to 
the present suit in favour ofMt. Basanti, 
the widow of a previously deceased 
brother. The object of that decree was to 

secure to this lady maintenance at the rate 

of Rs. 10 per mensem chargeable on the 
whole of the property which had be¬ 
longed to the father of the three defen¬ 
dants. In consequence however of certain 
antecedent circumstances which need not 
bo gone into, the Court thought fit to 
include in i13 decree an express direction 
that the present plaintiff Ant Ram should 
alone bo liable for the payment of the 
money. The consequence of this is that 
the liability of the property and there¬ 
fore liability of the remaining defen lants 
could not come into existence in the event 
of failure on the part of Ant Ram to 
comply with the terms of the decree. Wo 
do not think there is any getting away 
from the fact that, at the time when he 
made the payments which formed the 
basis of his cause of action, Ant Ram 
alone was liable to make them under the 
terms of the decree. No doubt, under the 
peculiar circumstances, the fact of his 
making these payments gave riso to an 
equity in his favour as against his two 
brothers, an l this equity has been recog¬ 
nized by the decree passed in the Courts 
belo.v. The fact remains nevertheless 
that the suit as brought cannot be treated 
is one for contribution and therefore was 
not excluded from the conizance of a 
Court of Small Ciuscs. For authorities 
on this point it is sufficient to refer to 
two judgments of the Madras High Court 
Mavula Ammal v Mavulu Maracoir (l) 

1. (1907) 30 .Mid 212. 


v. Emperor 1918 

and Ramaswamy Pantulu v. Naryana- 
moorthy Pantulu (2). We were referred 
in argument in the other side to a case 
of this Court Fatima Bibi v. Hamida 
Bili (3) but that case is fully reconcil¬ 
able with the Madras authorities and in¬ 
deed proceeds on the same principles of 
law. What the learned Judge of this 
Court who decided that case laid stress 
upon was that the liability which the 
plaintiff had satisfied was a joint liability 
as between himself and the defendants at 
the moment when the payment was made 
and moreover, a liability attaching to 
a joint tenancy and therefore attaching to 
property jointly held by the parties to 
the suit. It was therefore a suit for con¬ 
tribution in the full sense of the word. 
We hold accordingly that no second ap¬ 
peal lies in this case and we dismiss this 
petition of appeal accordingly with coats 
including fees on the higher scale. 

Walsh, J. —I entirely agree. Ono 
thing is quite clear, that it is only suits 
for contribution of a peculiar and special 
character which are included in this ex¬ 
emption. If what is ordinarily known as 
a suit for contribution was intended to 
be exempted nothing would have been 
easier than to say so. I think it must be 
taken that a litigant who wants to bring 
himself within Art. 41 must clearly es¬ 
tablish that his suit in every respect 
complies with the very precise definition,' 

V.B.'R.K. Appeal dismissed . 

2. (1904) 14 MLJ 460. 

3. (1915) 23 I C 573. 
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Knox and Walsh, JJ. 

Maha Ram and others —Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 873 of 1917, De¬ 
cided on 26th February 1918, from order 
of Addl. Ses3. Judge, Mainpuri, D - 17th 
September 1917. 

(a) Christian Marriage Act (1872) — Con¬ 
struction—Care must be taken that no one 
is brought within Act who is not within its 
express language. 

Per Knox. J .— Tho Christian Marriage Act has 
to be so construed that no case be held to fall 
within it which does not fall both within tho 
reasonable meaning of its terms and within tho 
spirit and scope of tho enactment. No violence 
must-be doue to its languago in order to 
bring people within it but rather caro must be 
taken that no one is brought withiu it who is not 
within its express languago. [P 1G9 2; P 170 C lj 
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(b) Interpretation of Statutes—Extension 
of words. 

It is not competent to a Court to extend tho 
words of an onacfcment by construction. 

[P 170 Cl] 

(c) Christian Marriage Act (1872), S. 68 — 

S. 68 must be interpreted in harmony with 
context. 

The interpretation to be placed upon the words 
of S. 68 must be one which harmonises with the 
context and promotes in the fullest manner tbo 
policy and object of the legislature. [P 170 C 1] 

(d) Christian Marriage Act (1872), Ss. 68 
and 3—No one except person professing Chris¬ 
tian religion comes within purview of S. 68. 

The word' ‘means’ in S. 3 is au inclusive t 9 rm 
and therefore no one except a person who pro¬ 
fesses tho Christian religion, comes within tho 
purview of S. 68 of the Act. (P 170 C 2] 

^ (e) Christian Marriage Act (1872), S. 3 

—Person professing Christian religious —Who 
is not illustrated. 

Ter Knox , J .—A person is uot a ‘person pro¬ 
fessing the Christian religion’ within the mean¬ 
ing of Act 15 of 1872, simply because ho is 
baptised as an infant, when he has no possibility 
of saying to the world wbat is the faith to which 
ho belongs, nor can any importance be attached 
to the fact that .he attends a Christiau school. 
The dressing as a Christian especially in the 
Bhangi class Is not conclusive on tho point 
cither. IP 171 0 2; P 172 0 1) 

A person cannot be said lo profess the Christian 
religion if at the timo of hU marriage he per¬ 
forms devi ka puja. (P 171 C 1 ] 

Per ITafs/i, J.—A person, who on tho evo of 
his raarriago resists all pressure and persuasion 
to bo married as a Christian -by a Christian 
ceremony and who having by birth and con¬ 
nexion other religious associations deliberately 
decides to marry a sweeper ‘according to sweeper 
rites and does public worship to Hindu gods in 
the presence of his relatives and friends, is not 'a 
person professing tho Christain religion’ within 
iho meaning cf S. 3. |P 170 c l] 

(f) Christian Marriage Act (1872), S. 68— 
Whether S. 68 is intended to penalise mar¬ 
riages not under the Act— Quaere. 

Whether S.G3, Act 15 of 1872, was intouded to 
penalise marriages other than thoso intended to 
bo or purporting to bo .marriages under the Act 

rp 170 r. 11 

doe 8 . 1 oT‘ idC T | ACl ( - 1872) ‘ S - U5 " P »nc?ple 

d °mf nol l app ly to criminal law.| 

orirni p 1 r, “ 0iple ^wtoppei has no place in the 
criminal law and tho idea of a Christiau bv 
estoppel is a contradiction in terms. (P 172 C 2] 

(h) Christian Marriage Act (1872)—Object 

wi"h! t0 P,event Peopl ° m “ rr » in * ‘hey 

The object of Act 15 of 1872 is not to provent 
people marring as they wish but to enable them 
to protect themselves aud their posterity by a 

mSid^f a! 0 ''? g marriag0 ifth °y w 'sh to be 
married as Christians. (p ij.j q 2 ] 

(i) Christian Marriage Act (1872). S. 68— 

Christian can marry non-Christian by non- 
Christian ceremony. . 9 

There is no express prohibition preventing, a 

Luh 38 0hrlat . lan from doin 8 ’folonco to his 
faith and marrying a non-Ohristian by a non- 
Christian ceremony. [p 172 0 2 P 173 Q 1 ] 


(j) Christian Marriage Act (1872), Ss. 4 
and 68 —Itis not criminal for Christian to 
marry by ceremony void under S. 4—Scope 
of S. 68. 

Section 68 does not make it criminal fer » 
prcfissiDg Christian to marry by a ceremony 
which is void under S. 4 of the Act. [P 173 C 1) 

It refers to a class of persons who solemnize or 
profess to solemnise a Christian marriage under 
the Act not being authorized by S. 5 to do so. 

IP 173 C 1] 

Nikal Chand and Baleshxoari Prasad 
—for Appellants. 

A.E. Ryves and R. K . Soralji —for the 
Crown. 

Knox, J. —Maha Ram, who deseribed 
himself as son ofjKallu, by caste a sweeper, 
Mangli son of Sunder, 9weeper and Bach- 
han son of Laiq, have been convicted 
of an offence under S. GS, Act 15 of 
1872. In the case of Maha Ram S. 109,. 
I. P. C., is to be read with S. 63, Act 
No. 15 of 1872. 

The case for tho prosecution is that 
Maha Ram is a Christian ; that on 3rd 
June 1917, ho was married to the daughter 
of one Shib Lai a Bhangi and that Bach- 
han and Mangli wore "Mans" or so-called 
priests of the sweeper class who solem¬ 
nised tho marriage according to Bhangi 
rites. The assessors gave it as their opi¬ 
nion that Maha Ram was not a Christian 
and that therefore no offence under S. 68,. 
Act 15 of 1872 had been committed. 
The learned Sessions Judge, however was 
of a different opinion. He found tho ac¬ 
cused persons guilty and sentenced them 
each to undergo rigorous imprisonment 
for a term of one year. The appellants- 
have been represented in this Court by 
learned counsel. The contention on be¬ 
half of the appellants is that S. GS. Chris¬ 
tian Marriage Act, doe9 not apply ; that 
Maha Ram was not aChristan at the time 
of his marriage; and that it is not proved 
that Bachhan and Mangli solomnise.l the 
marriage. The first point therefore that 
arises for consideration is whether Maha 
Ram was at tho time of the marriago a 
Christian. 

Aot 15 of 1872 (and specially tho 
seotion concerned a section imposing what 
may amount to a very sevore puuishmont) 
has under the well-known rules for con¬ 
struction in such oases, to be so construed 
that no case be held to fall within it; 
which does not fall both within the rea. 
sonable meaning of its terms and within 
the spirit and scope of the enaotmenfc. No 
violence must be done to ts language in 
order to bring people within it, but rather I 
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care must be takoo that no one is brought 
within it who is not within its express 
language : London County Council v. 
Aylesbury Dairy Company (Y). As Abbote, 
C. J., pointed out in Proctor v. Alanwar- 
ing (2), it is not competent to a Court to 
extenJ the words bv construction. 

Now Act 15 of 1872 was an Act to 
consolidate and amend the law relating 
to the solemnisation in India of the mar- 
risges of Christians. This was the legisla¬ 
tive intent an I it will have to be seen 
that the interpretation placed upon the 
words in this section is one which har¬ 
monises with the context and promotes 
•n the fullest manner the policy and ob¬ 
ject of the legislature. The term “Chris¬ 
tian" is interpreted in S. 3 of the Act 
and runs as follows : The expression 
‘Christians' means persons professing 
the Christian religion.” The use of the 
word “means” in this passage shows that 
the definition is a hard and fast definition 
and that no other meaning can be as¬ 
sign© 1 to the expression than is put down 
in the definition : Gough v. Gough (3) 
and Bristol Trams Sc Carriage Co. v. 
Bristol Corporation (1). In several sec- 
tions of the Act, as for instance, Ss. 23 
and 37, etc. another term is used namely, 
“Native Christian,” also there is a part 
of the Act which is entitled“Marriage of 
Native Christians” and which extends 
from S. 00, to S. G5, Act 15 7of l s 72. 

Section 3 interprets the expression 
“Nativo Christian.” The meaning given 
to this latter expression is different from 
the meaning given by the Act to the ex¬ 
pression "Christian.” It includes the 
Christian descendants of natives of India 
converted to Christianity as well as such 
converts. If the legislature had con¬ 
templated applying S. 08, to a Christian 
•i e., a person professing the Christian 
religion and had wished to comprehend 
within it a Christian descendant of a 
native of India, it would have been easy 
to provi le for this in S. 08. That no such 
provision was made confinesS. 08 strictly 
to persons whoat the timeof marriage were 
persons professing the Christian religion. 
It is important to notice this as occa¬ 
sionally in the argument on behalf of the 
prosecution an attempt was made to 
contend that S. 08 app lied not only 

1. I1S9S) 1 Q B 106. 

*2, (1819) 3 B & Aid 145, 

8. (18)1) 2QB 665. 

A. (lS’JO) 69 LJQB 441. 
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to a Christian but also to a Native Chris- 
tian. I am unable to accept this con- 
tention and I hold that the issue which 
I have to decide is whether Maha Ram 
at the time when he was married to 
the daughter of Shib Lai was or was 
not a person professing the Christian 
religion. Again I repeat the word "means” 
which is to be found in S. 3 is an inclu¬ 
sive term and therefore no ono ex¬ 
cept a person who professes the Christian 
religion comes within the purview of 
S. G8. This drives mo hack upon the ne¬ 
cessity of deciding who is a person who 
professes the Christian religion. I have 
not been referred to, nor have I been ablo 
to fiud, any precedent which lays down 
clearly what meaning is to bo attached 
to the words “profession of Christianity.” 
Murray in the Oxford Dictionary, Vol. 7 
( 1 900;, interprets it thus: 

'To affirm er declare one’s faith in or an 
allegiance to; to acknowledge or formally recog- 
uire 15 an object of fa-th or belief (a n-ligon, prin¬ 
ciple, rule of action, God, Christ, a saiut, etc.). M 

In the case before us we have not to 
deal with a person of an immature age or 
one who for any reason is unable to give 
a reasonable account of the faith that ho 
holds, e. g., an orphan of tender years 
in a school, etc. For several years Maha 
Rim has been a grown up lad mixing 
in village in school life. There ma?t havo 
beeu many opportunities for observing 
an! nothing what he acknowledged or 
formally recognised as an object of faith 
or belief, and I should expect to havo 
bsen referrel to abundant evidence on this 
point. He is the son of odg Kallu. Re¬ 
garding Kallu the evidence is that ho was 
elected to the position of older in the 
Presbyterian Church; that he was or¬ 
dained by the Presbytery; that ho can 
under certain circumstances administer 
sacraments; that he 19 a moderator every 
year; that ho has been confirmed; that ho 
sits upon session as sir punch of a local 
church; that he was an officiating elder 
up to and after the marriage of Maha 
Ram; that he was an outspoken preacher; 
that he prayed and preiche 1 Christianity, 
that he taught Christianity in his own 
village and in adjoining villages; that on 
ono occasion when a Tnanedar said he 
would not believe Kallu to be a Christian 
unless he prayed, Kallu offered up 
prayers in public. All this is strong 
prima facie evidence of his haying been a 
person who professed the Christian reli- 
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gion. The same might bo said of evidence 
given regarding Bachhan and Maogli. it 
does go into as many details, bub it gives 
specific instances where these men pro- 
fessel” the Christian religion. I have 
searched in vain for similar definite and 
specific information iu the cise of Maha 
Ram. There is evidence which points the 
other way, for whatever it is worth. It 
sa3ins to me of very little value and so I 
do not go into it. 

The evidence upon this point given by 
fcbo Crown consists cf evidence given by: 
(l) The Rev. A. W. Moore, a Minister of 
the Proshyterian Church and a Mis- 
sicoary in chirge of the Mission at Main- 
puri: (2) Isa L)is, the own brother of 
Mafia Rim; (3) Sunder, who says that ho 
became a Christian some five years ago: 
(4) Behari; (5)The Rev. W. T. Mitchell, 
Missionary at Mainpuri; (6) Midan Lai, a 
petition-writer. The evidence of the 
Rev. A. W. Moore is to the effect that 
Maha Rim is a Christian and that 
Bichhan and Mangli are aho Christians. 
When cross-examined a3 to tho meaning 
of this word Mr. Moore says "We call 
a mao Christian though not confirmed or 
professing the Christian religion:” fur¬ 
ther on, while saying that Bachhan and 
Maagli had both to his knowledge pro¬ 
fessed Christianity, he does not make tho 
same statement regarding Maha Ram. 
All that ho say6 about Maha Ram is that 
his name was entered in the Biptisinal 
Register, which sacrament was apparently 
administered at the time when Maha 
Ram was a babe three years old, that ho 
never up to tho time of his marriage told 
the witness that he was not a Christian, 
and that though he has seen him since 
his mirriage he has not denied that he is 
a Christian. When the witness on one 
ooci9ion said to him that judging by tho 
clothes he wore, no one would take him 
for a Hindu, he laughed and said “no." 
Ihe witness got Maha Ram entered in the 
Industrial School at Farrukhabad to learn 
carpontry. He was at the school up to 
within two or three days of the wedding 
Ihe aonool is for Christian boys only aud 
witness sent him there as a Christian, 
inis is all upou the point. It does not 
appear then from the evidence of this 
witness that Maha R>m 0V er took partin 
Church ceremonies suoh as prayers and 
the like. The next evidence in point 

nhlu 90 ***? i9 . that of Re7 ’ T - Mit- 
Phell. He baptised Maha Ram when he 


was three years old. In his examination 
in-chief this witness says that Maha 
Ram wheo he was in the school at Main- 
puri professed to be a Christian; that 
he took part in church ritual a little be¬ 
fore March 1915, hut tho witness does 
not specify what part or what particular 
ritual. In cross examination this wit¬ 
ness says that while all tho brothers and 
sisters of Maha Ram had been baptized 
they have, with the exception of one 
brother the witness Isa Das, been rnar- 
rioi according to Bhangi rites. They 
have not strictly adhered to the tenets 
of Christianity. Isa Das the brother of 
Miha Ram gave it r»s his deposition that 
Maha Ram is a Christian. He never 
know tbit Maha Ram had renounced 
Christianity. Iu cross-examination ho 
had to admit that he lived apart from 
Muhx Ram and that on9 of his sisters 
was marriei according to Bhungi rites. 

The rest of the evidence for tbs Crown 
is of little importance. It is however 
abundantly apparent from it that Maha 
Ram ha \ given it out that he intended 
to have his marriage solemnised accord¬ 
ing to Bhangi rites. Much attempt was 
made to dissuaao him and his father 
from doing this, hut the persuasions were 
in vain and it appears from the evidence 
of Mr. Moore that in a marriage solem¬ 
nized according to Bhangi rites idolatry 
takes place and devi ka puja or the wor¬ 
ship of the goddess devi is gone through. 
In brief then it would appear from tho 
above evidence that no distinct “pro¬ 
fession” of the Christian religion is 
attributed to Maha Ram beyond the fact 
that he dressed as a Christian, that when 
he was at the school at Fatehgrah ho 
wrote one or more letters in which he 
called himself Mahbub Masih. lie had 
never been admitted to sacrament and 
according to the witness Moore such ad- 
mission depends upon a confession of 
faith. This Maha Ram has never been 
shown to have made. His brothers and 
sisters with tho exception of Isa Das are 
all persons who have beau married with 
Bhaugi rites and at 9uoh a marriage an 
open profession of idolalry is made 
before witnesses. I am not prepared to 
hold that a parson is a person professing 
the Christian religion within the mean 
log of Act 15 of 1872 simply because he 
is baptised as an infant, when ho has no 
possibility of saying to tho world what 
is the faith to which he belongs, nor do 
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I attach any particular value to the fact 
that he attends a Christian school. 

The learned counsel for the Crown 
wished me to hold that a person who 
took the advantages supplied by a Chris¬ 
tian school was estopped by his conduct 
from professing that he was not a Chris- 
dan. The dressing as a Christian seems 
also to me very far from being conclusive 
on this point especially in a class of per¬ 
sons who belong to the Bhangi class. The 
furthest point urged in this dilection by 
the prosecution is perhaps the writing of 
letters under the title of Mahbub Masih; 
but no letter was produced nor was it 
shown that letters so written were at all 
of a public nature. On the other hand 
we have undoubtedly a profession in the 
case of his performing devi k.a puja at 
the time of his marriage. That act was 
undoubtedly a profession, an act entirely 
inconsistent with, I might add repugnant 
to, the view that the person performing 
it was a perscn professing the Christian 
(religion. I am not satisfied, therefore that 
at the time when this marriage was 
solemnised Maha Ram was a Christian. 
Holding as I do that Maha Ram was not 
a Christian at the time of this marriage, 
it follows that no offence under the Act, 
was committed on 3rd .June 1917, either 
by the so-called principals Manglai and 
Bachhan or by the abettor Maha Ram. 

I do not consider it necessary to go into 
the question whether S. 68, Act 15 of 
1872, was intended to penalise marriages 
other than those intended to he or pur¬ 
porting to he marriages under the Indian 
Christian Marriages Act 1872. It seems 
extremely doubtful whether it was so, 
but as I have said before the question 
does not arise for decision in this case. 

Walsh, J. — I entirely agree. I should 
hold apart altogether from the general 
history of Maha Ram to which my bro¬ 
ther has referred, that when a person on 
theeveof his marriage resists all pressure 
and persuasion to he married as a Chris¬ 
tian by a Christian ceremony, and having 
by birth and connexion other religious 
associations, deliberately decides to 
marry a sweeper according to sweeper 
rites and does public worship to Hindu 
gods in the presence of his relations and 
friends, he is not “a person professing 
the Christian religion.” 

Mr. Sorabji contended that Maha Ram 
was “estopped” from denying his Chris¬ 
tianity. Apart from the fact that the 
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principle of estoppel has no place in the 
criminal law, the idea of a “Christian by 
estoppel is a contradiction in terms. 
The wider question, as to the real ambit 
of S. 68, Christian Marriage Act of 1872, 
is really involved in what we have de¬ 
cided and I propose to state my views 
about it for the following reasons. The case 
for the prosecution was argued mainly 
upon that ground; tbo learned Sessions 
Judge who decided this case obviously 
did not like it, but felt himself bound to 
follow the decision in Ko'ondai Velu v. 
Dcqmdt (5); there has already been a 
division of judicial opinion on the subject; 
the question is one of public importance; 

I entertain no doubt upon it, and I think 
that prosecutions like the present should 
be discouraged. It is important to con. 
sider the scope and object of this legisla¬ 
tion. It is a consolidating and amending 
Act, replacing the English Acts of 1818 
and 1851 relating to marriages in India, 
and the Indian Acts of 1852, 1865 and 
18C6 dealing with the same subject. These 
were enabling Statutes providing sjecial 
conditions appropriate to the special cir- 
cumstances and difficulties which are 
likely from time to time to confront those 
in India who wish to bo married by 
Christian marriage. The history of the 
legislation shows that doubts had arisen 
as to the validity of certain marriages, 
and it was clearly intended to facilitate 
such marriages and to validate them and 
at the same time to guard then) by strict 
requirements. The legislation is not un¬ 
like the Foreign Marriages Act in England. 

The object of the Act i9 not to prevent 
people marrying as they wish, but to 
enable them to protect themselves and 
their posterity by a lawful aid linding 
marriage if they wish to he married as, 
Christians. The Act is to be called the 
Indian Christian Marriage Act, and in my! 
opinion, it deals with Christian marriages 
and Christian marriages alone. In future 
such marriages can only bo lawfully 
effected under this Act. If they are not 
solemnized by one of the persons described 
in S 5, they are made void by S. 4. The 
Act does not prohibit even a professing 
Christian from marrying otherwise than 
under the Act if he w ishes to do so. We 
therefore start with this that there is no 
express prohibition preventing a profess¬ 
ing Christian from doing viol ence to hi s 
5. (1917) 40 Mad 1030=41 I C CG4=1S Cr L 
J 840 [F B). 
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faith and marrying a non-Christian by a 
non-Christian ceremony. His marriage 
may not be valid by English law a9 a 
Christian marriage in India, but it is not 
forbidden to him. It would be a startling 
result of tbis Act, if such a person being 
free to choose and nob prohibited from 
marrying otherwise than by a Christian 
marriage, should find himself liable to 
transportation for abetting the person who 
marries him. 

An analysis of Part 7 of tbeAct, which 
deals with penalties, shows that such 
penalties are in the main directed against 
the offence of either one party or the 
other, or the officiating celebrant, or the 
official who may lawfully authorize the 
celebrant, wilfully and falsely doing some 
act in pretended pursuanceof the Statute 
which probably would, and certainly 
might, render the whole prcoeediDg in¬ 
valid. Omitting S. 68 for the moment, 
every other offence dealt with is an act 
done which the Act requires to bo done, 
and whioh is done either by a person law¬ 
fully authorized but by unlawful means, 
or by lawful mean9 by an unauthorised 
person. Turning to S. 68 it is to be noted 
that the section does not make it criminal 
for a professing Christian to marry by a 
ceremony which is void under S. 4. It 
• s confined solely to the persons who 
I solemnize the marriage, and the Act makes 
it criminal for a person to solemnize a 
marriage who is not authorized by S. 5 
to do so. But S. 5 only authorizes 
persons to solemnize Christian marriages, 
and nobody cau solemnize Christian 
marriages in India who is not authorized 
by that seotion. S. 5 itself uses the 
word Marriages” in the widest possible 
eenee. Marriages”, it enacts, “may be 
solemnized in India,” by certain specified 
persons. But this does not mean that no 
other marriages may be solemnized in 
India. That would be an impossible con¬ 
tention It must therefore mean “Mar- 
rmges under this Act,” or in other words 
Christian marriage.” I read S. 68 there¬ 
fore as referring to a class of persons, 
namely, those who solemnize or profess 
o solemnize a Christian marriage under 
this Act, not being authorized by S 5 to 
do so. I cannot believe that the legisla¬ 
ture could have intended to sweep into 
the net of the criminal law, through an 
indirect piece of legislation by reference, 
not only every professing Christian who 
chooses not to be married as a Christian 


but every non-Christian whom such per¬ 
sons might marry, and every non-Chris¬ 
tian who tcok part in tba solemnization 
or celebration. This would be contrary 
to the ordinary mode of interpretation of 
a Statute, and would produce far-reaching 
and almost ludicrous results. 

I do not think the question turns upon 
the word “solemnize” so much as upon 
the object and scope of the Act. The case 
of Queen-Empress v. Paul (6) decided in 
1S96 turned on the woid “solemnize.” 
The Sessions Judge had acquitted on the 
ground that the part taken by the Hindu 
priest did not amount to solemnization. 
He seem9 to me to have been feeling for 
a wav of evading the construction of the 
Act dow contended for and to have seized 
on the word “solemnization.” The ap¬ 
pellate Court disagreed, but I think their 
minds were diverted from the real diffi. 
culty. They went on to hold that the 
contracting parties themselves ought to 
have been convicted of abetment. As I 
have said, this is a startling result, and 
satisfies me that there must be a fallacy 
in the reasoning which reaches it. I have 
carefully considered the recent case of 
holandai Vein v. Dequidi (5) decided by 
the Chief Justice and two Judges on a 
reference by Napier, J. I cannot agree 
with it. I 6oe no answer to the reasoning 
in Napier J.’s referring order while the 
Chief Justice slips into an apparent error. 
S 68,” he says: 

merely provides a penalty for solemnizing or 
professing to solemnize such a marriage contrary 
to the provisions of the Act." 

This is not so. It provides a penalty 
for any person who does under S. 5 what 
he is not authorized to do, namely, solem¬ 
nize a Christian marriage. Mr. Sorabji 
urged that the intention of the legislature 
wa9 clear. They did not want the country 
flooded with void marriages with all the 
incidental evils as to illegitimate children 
and questions of property and inheritance, 
ihis result would be equally produced by 
a state of conoubinage not regularized by 
any form of marriage, and the interpre¬ 
tation contended for might be said rather 
to encourage concubinage. On the other 
hand as was pointed out by the Govern¬ 
ment-Advocate who appeared at our re- 

S 1° fchafc the view of Government 
might . be Presented to us the Madras High 
Court in 1910 held that such a marriage 
agjho presen t may be valid by Hindu law 
6. 11897) 20 Mad 12. ---- 
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if a custom is established governing such 
marriages: see AI nth nsami Mudaliar v. 
Masilamani (7). In that case the bride 
was a Homan Catholic. She removed the 
cress from her neck, and her forehead 
was smeared with holy ashes by a Brah¬ 
man pries'. The trial Court snoke of 
the prevalence of the j-ractioe of Hindus marry¬ 
ing Christian girls according to Hindu rites and 
such girl* after their marriage following the 
Hindu religion.” 

I he validity of the marriage was up¬ 
hold hy tho Madras High Court. This 
seems to mo an additional ground for dif- 
ferii g from the decision of the so called 
Madras Full B>nch in Kolandai Vein v. 
Dequidt (5). The result seems that at 
present according to the law in Midra3, a 
valid Hindu marriage may ho a criminal 
ollenco, both on the part of tho principals 
and on the part of tbo ; e who celebrato it. 
I cannot accept this consequence, which 
illustrat03 very forcibly the importance 
of holding to the principle which my 
brother Knox has reiterated of Dot strain¬ 
ing a criminal enactment beyond what is 
included in its express terms. 

By the Court. — We admit this appeal. 
We find Mangli and Bachhan not guilty 
of the offence charged, i. e., an olfenco 
under S. 68, Act No. 15 of 1872, and 
Maha Ram of abetment of the aforesaid 
act and direct that they be released. Wo 
understand they were permitted to give 
bail; if they did give bail, the bail-bonl9 
will be discharged. 

V.B./u.K. Appeal allowed . 

7. (1010) 33 Mad3l2==5 I O 42. 
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Tudball, J. 

Emperor 

v. 

Barak Chand Marwar — Opposite 
Party. 

Criminal Rof. 753 of 1917, Decided on 
8th November ll>17, mndo by Sops. 
Judce, Gorakbrur, 1)/- 2-1-h August 1917 
( B ) Criminal P. C. (5 of 1893), S*. 439 and 

417 — Revision against acquittal by private 
person— No appeal by Local Government- 
High Court is loth lo interfere. 

The High Court ia loth to take up in revision 
cases of acquittal in which there has been public 
prosecution by a public otli.ial and which have 
not been brought before it on appeal by the Decal 

Government. % H* ^ 

(b) Penal Code (45 of 1860) S. 266- 

Fraudulcnt intent is essential— Where both 
parties know falsity of measure i.ofraudu- 
Icnt intent exists. 

A necessary ingredient of an ofTcnce under 


S. *2GG, I. P. C., is fraudulent inteut, and where 
both purchaser and feller are well aware of the 
actual measure bciug used, there can to no 
question of fraudulent iu'ent. It is only when 
the seller purports to sell according to a certain 
standard and sells belo.v tint standard, that he 
can bo said to guilty of fraud. [P 175 G 1] 

IF. Wallack and fswar Sarati—ior 
Opposite Party. 

Judgment.*—Criminal Reference Nos. 
757, 758 and 75‘J are ail similar and more 
cr less connected with each other. One 
Hank Chand was prosecute 1 on two 
charges under S. 266, I. P. C., before a 
Magistrate in respect to two measures of 
length which lie was using iu the shop. 
The one measure was 35 inches, and the 
other measure was 354 inches long. The 
Magistrate who tried the case came to 
the conclusion that in the village where 
these persons live and sell their wares 
the prevailing standard of measurement 
was c54 inches long. In respect to the 
one measure, ho therefore couvicted 
Ilarak Chand and in respect to the other 
measure ho acquitted him on the ground 
that fraudulent intent was nob proved, 
lie appealed against the conviction. The 
Sessions Judge altered the conviction 
from ono section to another but maintain¬ 
ed tho sentence. In regard to the charge 
ou which the accused lias been acquitted, 
the learned Sossiona Judge has sent the 
record to this Court with the recom¬ 
mendation that the order of acquittal 
should be set aside and tho accused he 
convicted under S. 266 of tho Code. I 
have read the order of reference. There 
are two points in the case. g In the iirst 
place tho Government has a right of ap-| 
peal against the order of acquittal. This 
Court has always boon loth to take up in 
revision cases of tho description which 
havo not been brought before it on ap¬ 
peal hy the local Government. In the 
prosont case it is really a public prosecu¬ 
tion hy a public official which lias taken 
place. 

It is a matter in which Government is 
concerned and it is open to the District 
Magistrate to lay tho matter before the 
Local Government with a view to an ap¬ 
peal being filed, »f necessary tho matter 
being one of more or less public impor¬ 
tance. In the second place I have read 
the learned Sessions Judge’s opinion as 
expressed in his order of reference and I 
have considerable doubt as to the correct¬ 
ness thereof. A necessary ingreiiout of an, 
offence under 3. 266 is fraudulent intent.\ 
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One knows full well that tho measures of 
weight and measures of length which aro 
in use in this country in villages and 
towns differ considerably from the stan¬ 
dard measures laid down by Government 
under Act 2 of 1889. Where everybody 
both purchaser and seller are well aware 
of the actual measure being used, there 
can bo no question of fraudulent intent. 
It \s only when the seller purports to sell 
according to a certain standard aL<3 sells 
below that standard, that he can he said 
to be guilty of fraud. The ease in my 
opinion is one which this Court ought 
not to take up in revision but one iu 
which, if it is necessary the Local Gov¬ 
ernment may appeal if it deem9 tit. Let 
the record be returned. 

V.B /r.k. Record returned. 
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Walsh, J. 

Mahabir Rai and another —Defendants 
—Appellants. 

v. 

Sarju Prasad Rai and another —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 301 of 1916, Deci¬ 
ded. on 30th May 1917, from decision of 
Addl. Dist, Judge, Gorakhpur, D/- 20th 
May 1915. 

(a) Specific Relief Act (1 of 1877), S. 42— 
Denial of title muit have been communicated 
to plaintiff to give cause of action— Limita¬ 
tion Act (1908), Art. 120. 

Tho denial of title reforred to in S. 42 must be 
communicated to tho plaintiff in ordor to give 
mm a cause of action. A claim or statement 
denying title not oommnoicated to the owner 
cannot sot the Statuto of Limitation running 
against him. [p 176 0 n 

(b) Limitation Act (9 of 1908), Art. 120— 
rerson in possession gets fresh cause of 
action on every repetition of denial of title 

nis forbearance on some occasion does 
not bar his right. 

A person in possession is entitled to pass by an 
Invasion of his right to the property aud is not 
oy ms forbearance dobarred from a future suit on 
a fresh assertion on tho part of the defendant 
which amounts to a denial or repudiation of his 
mie and gives him an independent causo of 
8Cl I? a - , IP 1C7 C 1] 

Uma Shankar Bajpai —for Appellants. 

Jang Bahadur Lai— for Respondents. 

Judgment.—In this case the judgment 
is perhaps open to critioizm on the 
ground that it does not state the facts 
with sufficient preoision and detail. Tho 
fust Court clearly held that the plain- 
lias were in proprietory possession of sir 
land and were entitled to tho declaratory 
decree whioh they claimed. The defen¬ 


dants appealed, first, on ground 1 in 
the memorandum that the suit was not 
triable by a civil Court, and, secondly, on 
grounds 2, 3 and 4 of tho memorandum 
that the evidence aud finding about 
possession in the first Court were er¬ 
roneous, that the plaintiffs’ witness were 
untrustworthy, and that the claim was 
time barred. The learned Judge says that 
there is no reason for interfering with 
the finding of the lower Court. I think 
that that is a complete adoption by the 
lower appellate Court of the findings of 
the lower Court. 

There has however been an interesting 
argument before me that inasmuch as the 
plp.intiffs are now held to have been in 
proprietary possession, their claim for a 
mere declaration of right is barred by the 
Statuteof Limitation, and that the plain¬ 
tiffs’ action was superfluous. In the first 
place I am bound by the judgment of 
this Court in Francis Leggc v. Rambaran 
Singh ()), that Art. 120 of tho Schedule 
to the Limitation Act applies to a suit 
for a declaration with regard to immo¬ 
vable property. I think there are two- 
answers to the appellants’ contention. 
In this case the defendants’ names were 
apparently entered in tho khewat of 1885 
and that entry no doubt gave the plain¬ 
tiffs a right to sue for a declaration. 
There was however a further dealing with 
the matter by tho revenue authorities- 
in April 1914 on partition of the village- 
and the respondents contend that that 
was what has been called a fresh invasion- 
of the plaintiffs’ right. I should prefer 
to call it a fresh assertion on tho part of 
the defendants, which amounted to a 
denial or repudiation of the plaintiffs’ 
title, which gave them an independent 
cause of aotion. In the case of Francis 
Legge v. Rambaran Singh (1) tho plain¬ 
tiffs had distinctly set forth their cause 
of action as having become complete when 
tbs entry was made in June 1883. In 
Akbar Khan v. Turabxn (2) there was a 
finding of fact by the High Court that 
there had been no fresh invasion. 
Chamier, J., in SheopJier Singh v, Deo 
Narain Singh (3) held that a fresh ordor 
with reference to an entry in the revenue 
papers made by a Commissioner gave rise 
to a fresh cause of action, and ho said- 
i_n the oaseof Allah Jilai v. Umrao 

1. (1893) 20 All 35. 

2. (1909) 81 All 9=i I 0 657 

3. (1912) 17 I C G75. 
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Hussain (4), where he and Rafique, J. took 
much the same view, that his previous deci¬ 
sion in Sheopher Singh v. Deo Narain 
Singh (3) had been confirmed on appeal 
under Letters Patent, so that the judgment 
in Letters Patent appeal is binding on me. 
The same view was taken by Piggctt. J. 
in Rahmatullah v. Shamsuddin (5), 
where he adopted the view of Blair, J., in 
Ilahi Bakhsh v. Harnam Singh{ 6), where 
that learned Judge put the point very 
neatly that 

“as a matter of law a person is entitled to pass 
by an invasion of right to property and is not by 
his forbearance debarred from a future suit for a 
future invasion." 

In the second place, apart from any 
other consideration I think the cause of 
action referred to in Francis Legge v. 
Rambaran Singh (l); and ]Akbar Khan v. 
Turaban (2) must be a cause of action for 
a declaration contemplated by S. 42, 
Specific Relief Act. It has been called a 
cloud upon the title or an invasion of the 
plaintiffs’ right. I prefer to adopt the 

language of the statute: 

“Any person entitled to any right as to any 
property may institute a suit against any person 
denying his title to such right." 

The Court has a discretion to make the 
declaration, but the denial referred to in 
3. 42 Specific Relief Act, must obviously 
be communicated to the plaintiffs, in 
order to give him a cause of action. It i3 
difficult to see how a claimcr a statement 
denying title not communicated to the 
owner can set the statute running against 
him. The plaintiffs in this case alleged 
and relied upon the causeof action arising 
in April 1914. It has been found as a 
fact. I think they were entitled to sue 
for a declaration and that the appeal 
must be dismissed with costs including 
fees in this Court on the higher scale. 

V.H./R.K. Appe al dismissed . 

4. A I R 19H All 184=36 All 492=24 I C 535. 

5. (1913) 21 I C609. 

G. (1699) A W N 215. 
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Richards, C. J. and Banerji, J. 

Ramji Das and others— Petitioners— 
Appellants. 

v. 

Bhagwan Das and others — Opposite 
Parties —Respondents. 

First Appeal No. 50 of 1917, Decided 
• on 6th November 1917, from order of 
Addl. Sub. Judge, Moradabad, D/- 10th 
February 1917. 


(a) Civil P. c. (5 of 1908), O. 9. Rr. 3 and 
4 — Dismissal for default for second time is 
no ground to refuse restoration. 

The mere fact that a case had previously bean 
dismissed for default is do reason for refusing to 
restore it after a second dismissal. [P 176 C 2] 

(b) Civil P. C. (5 of 1908). O. 9, R. 4—No 
appeal lies against order under R. 4—It can¬ 
not be indirectly allowed by treating appeal 
as revision. 

No appeal lies from an order made under 0. 9, 
R. 4. A Court is not entitled indirectly to allow 
an appeal which is not given by the Code by 
treating the matter as one in revision. 

[P 177 C 1] 

Radha Kant Malaviya —for Appel¬ 
lants. 

Gokul Prasad —for Respondents. 

Judgment. —This appeal is from an 
order of the Court below refusing to set 
aside a dismissal made under O. 9, R. 3. 
The suit was a suit for partition. It 
commenced on 3rd May 1915 and the 
history of the case shows that there have 
been various proceedings from time to 
time. At one time there was an applica¬ 
tion by both parties to refer the matter 
to arbitration but the order of reference 
to arbitration was subsequently cancelled 
and 13th November was finally fixed 
for disposal of the case. Upon that.day 
the suit was dismissed on the ground that 
neither party appeared. The very same 
day Ramji Das the plaintiff made an ap- 
plication to the Court alleging that the 
name “Ram Charan Das” had been wrong- 
ly called out as the name of the plaintitt 
and that the plaintiff Ramji Das mistak¬ 
ing the name did not know that his case 
had been called but that he was present. 
He said in his affidavit to support his 
application that when he heard Bhagwan 
Das the defendant’s name called he came 
in but the suit had already been dismiss¬ 
ed. He does not say that he had any 
pleader. The learned Subordinate Judge 
in refusing the application of Ramji Das 
to set aside the order dismissing the suit, 
says that the case had previously been 
dismissed for default, and that he saw no 
reason for restoring the case on this 
occasion. We think that this was hardly, 
a good ground. If Ramji Das was in 
Court as he alleges he was, the Court, we 
think should have been satisfied upon hi* 
affidavit not contradicted by the other 
side made on. the very day the suit was 
dismissed and should have he*d that tM 
plaintiff had satisfied the Court that there 

was sufficient cause for his non-appearance 

at the moment his name was called. 
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If an appeal lay against the order of 
the learDed Judge we think that wo would 
entertain it. A preliminary objection 
however has been taken by tho other side 
that no appeal lies and it is quite clear 
from tho provisions of the Code of Civil 
Procedure that no appeal 1 ies against an 
order made under O. 9, R. 4. An appeal 
is given under similar circumstances whore 
the order is made under 0. 9, R. 9. The 
reason for this appears to be that where 
the suit is dismissed uoder 0. 9, R. 3, the 
plaintiff is entitled to bring a fresh suit. 
Where the order is made under O. 9, 
R. 8, the plaintiff is not entitled to bring 
a fresh suit. We are asked to treat the 
matter as one in revision. We think that 
wo are not justified in doing this. The 
Court is not entitled indirectly to allow 
an appeal which is not given by the Code. 
It appears in the present case that by 
florae error tho suit was dismissed with 
costs but look ing at the decree we find that 
no sum is awarded for costs. Mr. Gokul 
Prasad on behalf of his client admits in 
open Court that his clients under this 
decree are entitled to no costs. Wo dis¬ 
miss the appeal and make no order as to 
costs. 

V.B./r.k. Appeal dismissed. 
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Richards, C. J. and Banerji, J. 
Mohamad Zaki— Plaintiff—Appellant. 


Municipal Board of Mainpuri —D« 
lendanfc3—Respondents. 

Civil Revn. No. 230 of 1917, Deoide 
on 25th April 1918, against the decree c 
bub-Judge, Mainpuri. 

Civil p C. (1908), O. 33, R. 8-Per.o 
- eaV ? l ° * ue J n forma pauperi. ad 
!! p? ln .* oI r e 1 n ‘ 7 - Re , c «iver can conlinu 
S 20 Provlnci ' 41 Insolvency Act (1907 

Where a plalntifl obtains leave to sue in form 
pauperis and aftor the commencement of th 
suit Is adjudicated an insolvent, tho Receiver li 
insolvency is entitled to continue the suit ius 

as tho insolvent could have done. [p 177 (j 2 

Baleshwari Pershad-lot Appellant. 

1 y• Ryves for Respondents. 

fehink fchafc th6 <*** 
0ou A r , fc . *> elow was clearly wrong 
. nn| . N “” Ah brought a suit and made at 
appl,cation to sue in forma pauperis 
Eventually he was permitted to bring the 
suit in this way. Meanwhile he was ad 
indicated an insolvent. The receiver ir 
the insolvency wished to oontinue ' the 
proceedings. The learned Subordinate 
1918 A/23 & 24 


Judge points out that he had never given 
leave to the receiver to sue iu forma 
pauperis and that the Receiver not being 
personally liable either to the Government 
or to tho defendants, he ought to pay 
court-lees. lie accordingly made an order 
that the Receiver should pay the court- 
fees on the plaint and on all the applica¬ 
tions. We think that once Nisar Ali ob¬ 
tained leave to sue in forma pauperis iu a 
suit which had been commenced before 
his insolvency, tho receiver was entitled 
to continue the suit just asNisar Ali could 
have don°, and in this respect the order 
of the Court below was wrong. The Court 
is, of course entitled, to order the re¬ 
ceiver to give security for the costs as re¬ 
quired by O. 22, R. 8. This matter is not 
now expressly before us. We have only 
to consider the legality of the order pass¬ 
ed by the Subordinate Judge. We allow 
the application, set aside the order of tho 
Court below and remand tho case to that 
Court, with directions to re.admit the 
case and deal with it according to law as 
pointed out by us. Costs here and here¬ 
tofore will be costs in the cause. 

V.B./r.k. Case remanded . 
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PlGGOTT AND WALSH, JJ. 

Jagardeo . Singh — Defendant—Appel¬ 
lant. 


V ■ 

-4ft Hammad and others— Plaintiffs— 
Respondents. 

Seoond Appeal No. 118 of * 1915, Deci¬ 
ded on 10th January 1918, from deoreo 
of Dist. Judge, Azamgarh. 

Ten “ ncy Act S.. 34 and 

199-U.ufructuary mortgage of sir land, be¬ 
fore Act-Suit by mortgagee in Revenue 
Court to eject defendant alleged to be non¬ 
occupancy tenant—Relation.hip of landlord 
and tenant denied by defendant who bad 

* C *‘“ ,red , P “ r * ° f of redemption of 

mortgaged land—Question of title referred 

entitled C tl ”,■ he ' d ‘ h “ »•< 

entitled to exclusive poi.ei.ion — Revenue 

Court consequently ejecting defendant hold¬ 
ing bio to be non-occupancy tenant—No 

Plaintiffs, as usufruotunry mortgagees of 

S22»"r 1 - 1 >< J 3 ’ br °" K , ht “ Buit in “>o Revenue 
Court for ejeotmeut of the defendant on thn 

knfl 8 a nn7 thit tb ° y W0r0 in Passion Of the 
nv d of A d0 | t „ a m r 0 r ,lo ge exisll “8 hoforo the pass- 
“ 8 , ° f * ot 2 of 1901 a nd that the defendant 
ao “- ooc ^Pan°j; tenant of the same. The 
defendant, who had acquired a part of tha 
oqulty of redemption of tho mortgaged hand 
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denied the relationship of landlord and tenant 
between himself and the plaintiff. The Revenue 
Court rc ferr* d the parties for the determination 
of the question of tit 1 m to the civil Court, which 
held that the plaintiffs were entitled to remain 
in exclusive possession as mortgagees and that 
defendant had acquired a share in the equitv of 
redemption. In accordance with this the Re¬ 
venue Court, holding that defendant was a non- 
occupancy tenant, ordered his ejectment. Ou 
the Commissioner’s refusal to entertain the 
defendant's appeal, the latter appealed to the 
District Judge who rejected it holding that the 
question of title bad been finally and completely 
disposed of by the civil Court in the civil suit: 

Held: (1) that the District Judge was right in 
bolding that no appeal lay to his C^urt; 

12 ) that the defendant had been righfclv ejected 
by the Revenue Court. [P i r ,9 C 1] 

(b) Agra Tenancy Act (1901), S 34 —“Per¬ 
son occupying land without content of land¬ 
lord”— Meaning explained. 

Per Walsh «/:—The words “a person occupv- 
ing land without the consent of tho landlord" 
in S. 34, Agra Tenancy Act,mean one who enters 
into occupation without the express consent of 
the landlord or without any previous nrra**ce- 
moot with him. [P 179 C 2] 

Iqbal Ahmad —for Appellant. 

S. M. Yusuf Hasan —for Respondents. 

Piggott, J.— These are four connected 
appeals which have come before us under 
the following circumstances. The plain¬ 
tiffs instituted, in the Court of the Assis¬ 
tant Collector, Azamgarh, four suits for 
the ejectment of the defendant from 
certain specified plots of land, in each 
case with the allegation that they them¬ 
selves were mortgagees in possession of 
the proprietary rights over the said plots, 
and the defendant was a non occupancy 
tenant of the same. The defendant re¬ 
plied that there was no contract of ten¬ 
ancy between himself and the plaintiffs; 
that his possession was proprietary in 
its nature and that he was in possession 
as of right; because he was a cosharer in 
the proprietary rights of the particular 
subdivision of a mabal to which the land 
in suit appertained. On this the learned 
Assistant Collector took action under 
S. 199, Act 2 of 1901, requiring the 
defendant to file a suit in the civil Court 
for the determination of the question of 
title in issue between himself and the 
plaintiffs. The Court of first instance 
determined the question in favour of 
the present defendant who was, of course, 
the plaintiff in the civil Court. 

On appeal, however, this decision was 
reversed. The controversy in this case 
has been very largely as to the meaning 
and effect of the appellate Court’s deci- 
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sion in this litigation. The decision 
fairly considered amounts to this, that 
the plaintiffs.respondents (tbe defendants 
in the civil Court) held a usufructuary 
mortgage in respect of the plots of land 
in suit and were entitled to the exclusive 
possession of the same as such mortgagees; 
but the present defendant had acquired 
a share in the proprietary rights, that 
is to say, in the equity of redemption, 
in respect of the mortgage held by the 
opposite party. The case came again be¬ 
fore the Assistant Collector, who was 
bound to dispose of the ejectment suit 
then pending before him in accordance 
with the final decision of the civil Court. 
He passed a brief order to the effect that 
in view of the decision of the civil Court, 
the defendant could only be regarded 
a9 in possession of the land in suit as a 
sub tenant, that is to say, a non-occu¬ 
pancy tenant (the land in question be¬ 
ing sir land) from the plaintiffs. He 
ordered tbe defendant to be ejected ac¬ 
cordingly. The defendant filed an appeal in 
the Commissioner’s Court, who refused 
to entertain it, holding that a question 
of proprietary title was still in issue 
as between the parties. The defend¬ 
ant then went before the District Judge 
in appeal, who dismissed the appeal 
holding that the question of proprietary 
title, originally in issue, had been finally 
and completely disposed of in the suit 
already referred to, and that there was 
no question left for determination in the 
case which was not exclusively cognizable 
by the Revenue Courts. Against this 
decision four pecond appeals have been 
tiled. When the case originally came op 
for hearing, the facts were not as clear 
as they are now and an order was passed 
directing the District Judge to entertain 
the defendant’s appeal and to determine 
certain issues of fact. 

We have now before us the findings 
arrived at by the District Judge on the 
issues remanded, and as a matter of fact 
his findings proceed on admissions made 
by the parties. The mortgage under 
which the present plaintiffs-respondents 
now hold, and have been holding since 
1902, was a mortgage of the specific plots 
of sir land which are now in suit. The 
mortgage itself had beon contracted prior 
to the passing of the present Tenanoy 
Aot; so no question of exproprietary 
rights arises. On the terms of the mort¬ 
gage tbe plaintiffs, as transferees of th* 
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mortgage© rights, were entitled from 
1902 and onwarcU to actual possession and 
enjoyment in respect of the land in suit. 

The defendant, having acquired a part 
of the equity of redemption, asserted a 
right to take possession of some of the 
sir lands, without tendering the mort¬ 
gage money. In prosecution of this claim 
he somehow succeeded in obtaining pos¬ 
session of the plots of land now in suit. 
The question specifically raised by these 
appeals is whether the learned District 
Judge was right or wrong in holding that 
no appeal lay to his Court. I should be 
prepared to hold that that decision was 
correct, but the matter has now gone 
somewhat further. After the order of 
remand and the ascertainment ol the 
facts, the real question before us is whe¬ 
ther the Assistant Collector was right in 
ordering ejectment of the appellant. On 
the principles laid down by a leirned 
Judge of this Court in Balli v. Naubat 
Singh (l) the Assistant Collector wa 9 
[clearly right. It has been suggested on 
the other side, that this decision was 
doubted in a Full Bench decision of this 
Court in the later case of Nandan Singh 
v. Ganga Parhsad (2): (see specially the 
remarks at p. 516 of 35 All.) As a matter 
of fact the decision reports \ as Balli v. 
Naubat Singh (1) was not specifically 
considered or in terms overrule 1 , though 
it is open for the appellant to contend 
that remarks of the learnel Chief Justice 
when delivering the judgment of the Full 
Benoh, suggest that ho was not prepared 
to accept the correctness of that ruling. 
We find however that the principle laid 
down in Balli v. Naubat Singh (l) has 
been in substance accept 01 ani followed 
by the Revenue Court since that decision 
was pronounced. Reference may be 
made to the notes by Mr. M. L. Agar- 

\r * 17 ° va ^ ua ^* e commentary on the 
„ JP' , P ' Te ° aQ oy Act, 5th Edn., at 
p. 40 etseq of that edition. Moreover 
there is a decision of the Board of Rove. 

ui aT ? Pa ■ Kuar v - Pati Nam { 3), 

whioh deals with the position of a squat! 
ter ooonpying agricultural land for oulti. 
vating purposes, and whioh adopts the 

Efm ^ M° f Balli v ‘ Naubat 
Singh (1) to its fullest extent. In this 

state of authorities I should be prepared 

personally to stand bv the reported deoi- 


1. 

2. 

3 . 


1912/ 16 1 0 120 . 

1918) 35 All 612=20 I 0 892 
1916) 88 1 0 70. 


sions directly bearing cn the question 
before us. Moreover I think that, there 
being nothing in favour of tho defendant 
on the merits, it is not injumbent on us 
to go out of our way to insist upon any 
legil technicalities for ths sake of enabl¬ 
ing the defendmt to prolong this litiga¬ 
tion. The decision in the case of Cham pa 
Kuar v. Pati Ram (3) is by the Senior 
Member of the present Board of Revenue; 
and it is quite cleir that if the defendant 
had got what he asked for, namely, a re¬ 
consideration of the Assistant Collector’s 
order by the higher Revenue Courts, the 
result would have been to affirm his 
ejectment. 

So far as the civil Courts are con¬ 
cerned they hive already deciied in 
favour of the plaintitfs-respondents, aud, 
if the present matter could rightly be 
taken cogoizinco of by the civil Courts, 
they could not have come to a ddleront 
decision from that arrived at by the As¬ 
sistant Collector. The defendant s pos¬ 
session is wholly unlawful and the order 
of ejectment a proper order on the merits. 
There are thu9 abundant reasons for dis¬ 
missing these appeals. 

Walsh, J.— I agree; particularly I ac¬ 
cept the c 1993 of Balli v. Naubat Singh 
(Dan 1 Champa Kuar v. Pati Ram (3) 
as the correct expression of the law. I 
am not satisfied that in Nandan Singh v 
Gaga Parshad (2) the Full Bench in- 
ten led to dissent from the case of Balli 
v. Naubat Singh (l), which was relied on 
by the appellant who succeeded; but I 
think the dictum at the foot of p 515 in 

All. requires further consideration. 
Apparent y the Chief Justice thought 

that S. 34, Act 2 of 1901 could only be 
raa le to work so long as the person was 

oooupymg the land “without permission” 
of the landlord. The words in the section 
are not without permission.” I am 
satisfied that the words "a person ocoupy. 
jog land without the oonsent of the land- 
lord msan one who enters into occupa¬ 
tion without express consent or without 
any previous arrangement wi:h him. Two 

th?s ;>Q8 n< r ^ d t0 ver y 8tron 8 to show 
sms. If 34 can be worked only against 

a person who having entered as a tres¬ 
passer continues in possession ‘ without 

fo Tee 3 T of .. the 1 laDdlord ' ib ia difficult 
to see how the landlord is to get rent 

whod ° Q9 r ° ma '“ in possts. 
sion with his permission, secondly, such 

a person is said by the section not to be 
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deemed to hold the land within the mean¬ 
ing of S. 11, Agra Tenancy Act, until he 
begins to pay rent. S. 11 deals only with 
tenants and I cannot sea how such a per¬ 
son could be deemed to be a tenant within 
S. 11 so a3 to make it necessary for the 
Legislature to exclude him from the 
operation of 8. 11, unless ho was occupy, 
ing with the permission of the landlord. 
I think this consideration lends addi¬ 
tional weight to the view of Sir George 
Knox and of the Senior Member of the 
Board and I agroe with my learned bro¬ 
ther that the defendant i3 liable to be 
ejected by the Revenue Courts. 

By the Court. —Wo dismiss this ap¬ 
peal with costs. 

V.B./R.K. Appeal dismissed. 
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Tudball and Abdul Raoof, JJ. 
Hamida Bibi —Defendant—Appellant. 


v. 


Fatima Bibi —Plaintiff—Respondent. 
First Appeal No. 70 of 1917, Decided 
on 18th March 1918, from order of Sub. 
Judge, Allahabad. 

Limitation Act (1908). S. 14—Suit brought in 
Small Cause Court—Court directing'plaint to 
be returned for presentation to proper Court 
—Plaintiff refusing to take bock plaint and 
lodging revision — Revision dismissed—Three 
months after dismissal of revision plaintiff 
asking for return of plaint—Period of three 
months cannot be excluded as there was no 
due diligence on plaintiff's part—Plaintiff was 
not justified in refusing to take back plaint 
merely because he wished to file revision. 

A decree for rent was obtained against two co- 
tenants of a noldiug and was satisfied by one of 
them on 9th August 1910. On 20th May 1913 tho 
latter instituted a suit for contribution against tbo 
other c 3 -tenant in the Small Ciuso Court which 
holding that it had no jurisdiction to try the 
suit, directed the return of the plaint for presen¬ 
tation to tho proper Court on 27th November 
1913. The plaintiff refused to take back tho plaint 
and iodged a revision in the High Court on 19th 
February 1914, which was dismissed ou lGth 
March 1915. Ou 15th Juno 1915 she applied for 
the return of tho plaint which was returned on 
30th June 1915, on which day she presented 

it in the Court of tho Munsif; 

Ilcld; that even if it were assumed that tho 
plaiutifl was entitled to exclude the period from 
‘20th May 1913 to 16th March 1915. she could 
not in any case be allowed to exclude the period 
between ICth March and 30th June under S. 14 
inasmuch as she did not prosecute her suit with 
duo diligence in view of the faot that she waited 
for three months after the dismissal of her appli- 
cation for revision boforo she asked for tho return 
of tho pliint and that therefore tho suit was 

barred bv time; . . . 

Held further : that the plaintifl was not justi¬ 
fied in refusing to take bsck tho plaint from the 
Court of Small Causes merely because she wished 


to file a revision in tho High Court, inasmuch as 
if she had taken back the plaint her action could 
not have prejudiced her application for revision 
and, on the other hand she would have been able 
to present.the plaint in tho proper Court imme¬ 
diately on the dismissal of the application. 

[P 181 C 1] 

Mukhtar Ahmad for Haidar Mehdi— 
for Appellant. 

S. M. Sulaiman and Lalit Mohan 
Banerji —for Respondent. 

Judgment. —This is an appeal agaiu 9 t 
an order of remand passed by the Court 
below. The question wa9 one of limitation 
and application of S. 14, Lim. Act. The 
parties to this suit were co-tenants in a 
a holding. A suit was brought against 
them for rent and a decree was obtained 
(against them jointly) on 6th July 1910. 
On 19th August 1910 the plaintiff paid 
the decretal debt. On 20th May 1913, 
some 90 days before the expiry of the 
period of limitation which is fixed by 
Art. 99, Sch. 1, she instituted a suit in 
the Small Cause Court. An objection was 
taken that the Court had no jurisdiction 
an l on 27th November 1913, the Small 
Cause Court held that it had no juris¬ 
diction and directed the plaintiff to take 
back the plaint and file it in tho proper 
Court. The plaintiff refused to take back 
the plaint. On 19th February 1914, that 
is, nearly 90 days after the order of the 
Small Cause Court, she filed an applica. 
tion in the High Court for revision of the 
order. This application was dismissed by 
this Court on 16th March 1915. The 
plaintiff then apparently took a ro3t. She 
waited until 15th June 1915, that is, for 
full three months, and then applied to 
tho Court for the return of the plaint. 
There was some delay and she received it 
on 30th June. On that same date she pre¬ 
sented the plaint in the Court of the 
Munsif. The Court of first instance held 
that the suit was barred by limitation. 
The lower appellate Court has allowel to 
the plaintiff the period from 20th May 
1913 to 30th June 1915underS. 14, Lira. 
Act and has held that the suit is within 
time. Assuming without deciding that 
the period from 27th November 1913 to 
16th March 1915 may bo aliowod to the 
plaintiff under S. 14 of the Act, wo fail 
to see that she has been prosecuting her 
case with due diligence in view of the 
fact that she waited for three months af¬ 
ter the dismissal of her application for 
revision before she asked for the return 
of the plaint. We also caunot agree that 
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'the plaintiff was justified in refusing to 
Itake back her plaint from the Court of 
iSmali Causes because she wished to file 
'an application in revision to this Court. 
'If she had taken back her plaint as she 
.could easily have done without any pre¬ 
judice to the prosecution of her revision, 
it would have been in her hands directly 
•the revision was dismissed and she could 
ihavo at once filed in the Court of the 
jMunsif. On the contrary she preferred to 
jwait for three months before she asked 
for the return of it. We do not think that 
she is entitled to any allowance for any 
period after lGfch March 1915. If the 
period up to that time bo allowed to her, 
her suit should have been filed on or 
before lGth June 1915. It was not so filed 
and we therefore agree with the Court of 
first instance that the suit is barred by 
limitation. Wo allow the appeal, set aside 
the order of the lower appellate Court and 
restore the decree of the Court of first in¬ 
stance with costs in all Courts. 

V.B./r.k. Appeal allowed . 
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Banerji, J. 

Sukru —Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 210 of 1918, Deoid- 
od on 15th April 191y, made by Session* 
Judge. Allahabad. 

U. P. Excite Act (4 of 1910), Ss. 66 (*) anc 
tl Accused in possession of liquor— Pre 
sumption is not of manufacture. 

Accused admitted that his son was ill anc 
that ho -had brought a small quantity of liquoi 
from his brotber*in-law ; 

Held : that tho only presumption to which 
the admiF3ion gave ruo was that tba accused was 
m possession of an excisable article, and not 
that he had himself manufactured the liquor. 

I J _ [P 181 0 1] 

Judgment. The accused in this case 
was convicted on his own plea of being 
m possession of illicit liquor and was sen- 
toncod under S 60 (a). Exoiao Act, to one 
and a half months’ rigorous iraprison- 
M Th ® statement of the aeoused 
which the Magistrate apparently accepted 
was that his son was ill and that he had 
brought a small quantity of liquor from 
h.s brother-.n-law. The Magistrate was 
[of op,n,on, as he states in his explanation 
that under b. 71 of the Act the presump¬ 
tion was that the accused had himself 
manufactured the liquor. No such pre 
sumption arises in the case. The oulv 
presumption is that the accused was in 


possession of aD excisable article. This 
however the accused himself admitted. 
Under the circumstances the sentence of 
imprisonment was unduly severe and was 
not callel for. I accordingly reduce the 
sentence to one of a fine of Rs. 10 or, in 
default, to one week’s rigorous imprison¬ 
ment. If the fine is paid the bail bond 
given by the accused will be discharged. 

V.B./r.K. Sentence reduced . 

A. I. R. 1918 Allahabad 181 (2) 
Special Bench 

Knox, Ag. C. J , Rafiquc and 
Piggott, JJ. 

Ehub Chand and others , In the matter 
of. 

Stamp Ref. in Civil Misc. No, 180 of 
1917, Decided on 6th August 1917. 

Stamp Act (2 of 1899), S*. 38, 40 and 57 — 
Document, insufficiently slamped — Deficit 
duty levied by Collector—Reference to High 
Court is not competent. 

Where a Collector holding that a document ia 
not sufficiently stamped levies tho deficit duty 
and penalty and then certifies that the docu¬ 
ment is sufficiently stamped, the caso before the 
Collector is fully decided and a reference to tho 
High ourt under S. 57 is not competent. Iu 
such a caso there is no room for any further dis¬ 
posal by the High Court in accordance with 
S. 59 or the Act. [P 162 C 1] 

Na^ayan Prasad Asthana —for fihub 
Chand. 

Ik Wallach —for tho Crown. 

Knox, Ag. C. J. —This is a reference 
made to this Court by the Chief Control¬ 
ling Revenuo Authority. It is said to bo 
made under the provisions of S 57, sub- 
S. (1), Stamp Act, 3899. It is not a 
case that was referred to che Chief Con¬ 
trolling Revenue Authority under S. 56, 
sub-S. (2). Therefore if it falls at all 
under S. 57, sub-S. (1), it must he deemed 
to he a case otherwise coming to the 
notice of the Chief Controlling Rovcnuo 
Authority. In its order of reference the 
Chief Controlling Revenue Authority 
states it as a oase ooming to the notice of 
the Board while scrutinising the monthly 
statement of cases of tho infringement of 
the Stamp law of Agra submitted bv the 
Controller under R. 204 of the Stamp 
Manual. The point arises whether the 
record before us is the record of a oase 
within the meaning of S. 57, sub.S. (l). 
The questions involved, so far as stamp 
duty is concerned, have been before the 
Collector of Agra under 3. 38 (3), Stamp 
Act The Collector has held that the 
sale-deod in question was not sufficiently 
stamped, that the deficit stamp duty pay- 
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hie amounted to Rs. 4. This deficit duty 
he had levied together with a penalty of 
Rs. 5, under S. 40, sub-S. (1), Cl. (hi) of 
the Act. We understand that the deficit 
duty and the penalty have both been paid. 
This is in accordance with the statement 
made by the Chief Controlling Revenue 
Authority. Presumably therefore the 
Collector has certified by endorsement 
upon the deed that it is now duly 
stamped. 

Under S. 40, sub S (2), this certificate 
is for the purposes of the Stamp Actcon- 
clusive evidence of the matter stated 
therein. The case before the Collector 
has beeu fully decided and there appears 
to be no room for any further disposal in 
accordance with S. 59, sub S. (2, Stamp 
Act. The very same point that is before 
us came before the Mairas High Court ; 
see Reference under Stamp Act , S. 57 (l). 
The learned Judges before whom the 
reference came were divided in their opi¬ 
nion. Two of the learned Judges arrived 
at the opinion that S. 57, Stamp, Act did 
not give the High Court jurisdiction as 
there was nothing regarding which the 
High Court could be asked to pronounce 
judgment. The learned Chief Justice 
took a contrary view. After the heariug 
of arguments addressed both by the 
learned vakil for Khub Chand and the 
government Advocate, I am of opinion 
that the view taken by the Madras High 
Court was the correct view and that this 
is uot a case within the meaning of S. 57. 
No definition of the word ' case ” lias 
been cite 1 in tlie argument on either side, 
and I know of no definition by the Indian 
Courts upon the meaning of this word. I 
find on referring to Wharton's Law Lexi¬ 
con, EJn. 11, p. 147, that the word 
" case ” is defined as (l) a trial, (2) a trial 
involving some point of law 60 important 
as to ho published in t e law reports as a 
precedent. This confirms me in the view 
I have taken and I would return this 
reference to the Chief Controlling Reve¬ 
nue Authority with the opinion that the 
matters referred are, under the circum¬ 
stances, not within the jurisdiction of 
this High Court. 

Rafique, J. —I agree. 

Piggott, J. —I agree. 

V.B./R.K. Reference answered 

_ accordingly . 


A. I. R. 1918 Allahabad 182 

Knox, J. 

Nanhe —Accused. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 239 of 1918, Deci¬ 
ded on 3rd May 1918, made by Sess. 
Judge, Budaun. 

Criminal P. C. (1898), St. 118 and 514- 
burety offering house property at security 
can be accepted. 

Accused was ordered under S 118, Criminal 
P. C. to furnish a b nd for Rs. 200 and to provide 
one respectable and reliable surety in Rs. ICO. 
A surety camo forward and offered as security 
house property which the Tabsildar reported to 
be worth Rs 500. The surety was also reported 
to be respectable. 

Held: that the* surety and the security offered 
might be accepted, notwithstanding that so long 
as the suroty was alive only moveable property 
could, for default under 9 514, be attached and 
6 old for recovery of the penalty. [P 182 C 2] 

Judgment. —The Sessions Judge of 
Budaun has referred the following mat¬ 
ter. One Nanhe was ordered under 
S. 118, Criminal P. C. to furnish a bond 
for Rs. 200 and to provide one respect¬ 
able and reliable surety in Rs. 100. A 
surety came forward and offered security. 
The security was house property, about 
which the Tahsildar reported that the 
house owned by the surety was worth 
Rs. 500 and that he wa9 a respectable 
person. Still the Magistrate refused to 
accept it on the ground that under S. 514, 
Crimiual P. C , only moveable property 
can be attached and sold for the recovery 
of any penalty ordered under that sec¬ 
tion. No proceedings could be taken 
against a hou«e and the District Magis¬ 
trate considered the security insufficient. 
While it i9 true that so long as a surety 
is alive only moveable property can, for 
default uuder S. 514, Criminal P. C.. be 
attached and sold for recovery of penalty, 
yet I agree with the loirued Sessions 
judge that if the house offerel as secu¬ 
rity is worth Rs. 500 and the surety is 
reported by the Tahsildar to he a respect¬ 
able person, the security should he ac¬ 
cepted. I set aside the order of the 
learned District Magistrate an 1 direct 
that the surety and security offered be 
accepted. Let the record be returned. 

V.B./r.IC. Order set aside . 


1. (1902) *25 Mad. 752. 
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Tudball and Abdul Raoof, JJ. 
Gauri Sakai —Plaintiff Appellant. 

V. 


Ram CharAN (FB) Allahabad 183 

** A. I. R. 1918 Allahabad 183 (2) 
Full Bench 

Richards, C. J. Knox and Banerjee, 

JJ. 


Kalika Baksh v. 


A C. Bahree— Dafen'lanfc — Respondent. 

First Appeal No. 148 of 1917. Decided 
on 19th March 1918, from order of Sub- 
Jo Ige. Bu laun. 

Allahabad High Coart Rule*. Cb. 21, Rr. 2 l 
and 25 — D-fe*dant objecting to Cou't * 
jurisdiction — Point of jurisdiction decided 
and plaint returned for presentation to pro¬ 
per Court with costs to defendant—Pleader s 
fees can properly be calculated under R. 21. 

Plaintiff fil-d a suit in th* Sibordinve Ju ige’s 
Court. Toe d-afeodant pl*aded that the Court had 
no jurisdiction to try the suit. This issue was 
taken up first at the request of the plaintiff and 
decided in favour of the defendant. The Court 
ordered the plaint to bo returned and awarded 
the defendant hie costs. In drawing up the de¬ 
cree the pleader’s fee was calculated at *> percent, 
according to R. ifl, Cb. 21 of the General Rules 
(Civil) for the Subordinate Cmrts: 

Held : that the euit having been decided on 
contest and on the merits of the contest so far as 
that contest went, R. 21 Applied to the c**o and 
the foe was properly calo dated. IP 183 C 1] 

Lakshmi Narain —for Appellant. 

Nehal Chand —for Respondent. 

Judgment. — The foots of this case are 
simple. Toe plaintiff-appellant filed a 
suit against the defenlant. Notice was 
issued, a written statement filed and issues 
were framed. One of the issues raised 
the question of the jurisdiction of the 
Court. It was pleaded hy the defendant 
that the learned Subordinate Judge had 
no jurisdiction to try the 9uit. This issue 
was taken up first at the reiuest of the 
plaintiff and decided in favour of the de¬ 
fendant The Court ordered the plaint to 
be returned and awarded the defendant 
his costs. In drawing up the decree the 
pleader's fee was calculated at o percent, 
according to R. 21, Ch 21 of the General 
Rules (Civsi) for the Subordinate Courts. 
The plaintiff objected on the ground that 
this rule did not apply hut that R. 2-5 of 
that Chapter did apply. The lower Court 
ha9 held that the case falls within R. 21. 
On behalf of the appellant it is urged that 
the case wa9 not decided on the merits; 
but it was clearly decided after contest 
and on the merits of the contest so far as 
that contest went. We do not think that 
R 25, which applies to appeals from 
orders and other oases, is intended to cover 
a case of the present kind. In our opinion 
R. 21 clearly applies in this case. There 
q therefore no force in the appeal We 
accordingly dismiss it with cos's. 

V.B./r.k. _ Appe al dismissed . 


Kalika Baksh Singh and others— Judg¬ 
ment-debtors—Appallaota. 

v. 

Ram Char an and others— Decree-hold- 
ers — Respondents. 

Execution First Appeal No. 285 of 1917, 
Decided on 10th May 1918, from a decree 

of dub» Tu lg°, AlUhihad. 

Limitation Act (19081. Art. 182(61 
“Dale of issue of notice* U dote of order 

directing issue of notice. 

The words 4, dito of issue of notice in 01. (bj. 
Art. 192 mean the date of ihe order of tho Oourt 
directing that notico should go and not the date 
on which the notice is sigQed or actually 
the Court. (.P 184 C 2] 

Panna Lai and Balmakund for Ap¬ 
pellants. 

Peary Lai Banerjee and Saila Nath 
Mukerjee — for Respondents. 

Judgment —This appeal arises out of 
an application for execution of a decree. 
Originally there was a decree in a mort¬ 
gage suit. The mortgaged property hav¬ 
ing all been sold and found insufficient to 
satisfy tho debt, a decree under O. 34, 
R. 6, was granted on 4th March 1911. An 
application was male for execution of this 
decree and on 3rd March 1910, the Court 
ordered that notico should go to the judg¬ 
ment-debtors. The application in execu¬ 
tion was subsequently struck off. It ap¬ 
pears that notice did go from the Court 
bub nevertheless the application was 
struck off. On 5th March 1917, the pro- 
sont application for execution wa3 made. 
It was met with the objeotiou on behalf 
of the judgment-debtors that it was barred 
by time. The notice which went from the 
Court in consequence of tho Court’s order 
dated 3rd March 1914, was dated 4th 
March. The 4th March 1917 was a Sun¬ 
day. Accordingly if the period of limita¬ 
tion is to be reckoned from 4th March 1914, 
it is just within time; if on the other hand 
it is to be reokoned from 3rd March 1914, 
it is just too late. The Artiole whioh is 
applicable is Art. 182, Cl. (6). That 
clause is as follows: 

*‘(^hero tho notice next heroiuaftor mentioned 
has been issued) tho date of issue of uotico to tho 
porson against whom oxeoutiou is applied for to 
show oause why tho decroo should not be executed 
against him, when tho iasueofsuoha uotico is 
required by the Codo of Civil Procedure, 100S.* 1 
Notice was required by the Code of 
Civil Procedure in the present oase, be- 
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cause the decree was more than a year 
old. The question in the case is as to the 
meaning of the expression “date of issue 
oi notice.’* Under the previous Limita¬ 
tion Act the words were identical, except 
that instead of the expression “date of 
issue of notice” the expression is “date of 
issuing a notice.” Under the previous 
Act the practice had been uniform in this 
Court since the year 1881 that the “date 
of issuing a notice” meant the date of the 
cmer of the Court directing that notice 
should go. The Bombay High Court seems 
to have followed a similar practice, whilst 
the High Courts of Madras and Calcutta 
have taken a different view. The expres¬ 
sion issuing of a notice” or “issue of 
notice' is somewhat ambiguous. What 
happens in the Court is that an application 
is made for execution. The Court orders 
that notice should go to the party against 
whom execution is sought. That notice 
is prepared in the office and is signed 
either by the Judges or some person whom 
be deputes to sign for him. In the pre¬ 
sent case the notice is signed hv fchemun- 
sarim. After the notice is prepared and 
signed and sealed, it is given to the Nazir 
who in turn selects a peon, who is to serve 
it on the party to whom it is directed. It 
is extremely difficult to say when a notice 
of this kind c*.n bo said to have been 
‘issued.” The “issue” is certainly not 
complete when the Court makes its order 
directing that notice is to go. It is still 
incomplete when it is prepared and signed 
by the munsarim. In fact the “issuing" 
is not fully complete until it has actually 
left the hands of the Nazir and has been 
given into the hands of the peon (or pro¬ 
cess-server). If this question which we 
have had discussed before us in the pre¬ 
sent case was res Integra, we would find it 
extremely difficult to say what was the 
date of the “issue” of the notice within 
the meaning of the Article. 

The ’ issue” of a notice seems to he a 
proceeding which begins with the order 
of the Court and ends with delivery of a 
notice to a process-server for service. 
Possibly a convenient date might he the 
one which has been suggested inthecourse 
of the argument, namely, the date which 
the notice itself bears. We however 
think that we ought to adhere to the 
practice which has been in force for a 
very groat number of years in these pro¬ 
vinces, unless we come to the conclusion 
that there was a deliberate alteration in 
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the present Limitation Act. What is re¬ 
quired in the iuterest of justice is a set¬ 
tled rule and a date that is certain. The 
date cf handing over to the peon for ser¬ 
vice would be a very inconvenient date. 
We find it impossible to see that there is 
any difference between the expression 
“date of issuing of a notice” and the ex¬ 
pression date of issue of notice.” That 
being so, we think the established practice 
should prevail and that the order below was 
wrong. A second point was mentioned in 
the course of the argument, namely, that 
some of the decree-holders are minors and 
that they are entitled to the benefit of 
S. 7, Lim. Act. It appears in the present 
case that at the time the decree was mad© 
the decree-holders were all of full age, 
that also at the time of the application of 
1914 the decree-holders were of full age, 
and that it was after the date on which 
the application was struck off that the 
minority ensued. Under these circum¬ 
stances the decree-holders are noteDtitled 
to the benefit of S. 7• see Bhagat Biliari 
Lai v Bam Nath (l). Wo were referred 
to the Full Bench decision in Zamir Ila- 
san v. Sunder (2). In that case there 
had been an application on behalf of minor 
decree-holders which gave afresh starting 
point and accordingly the decree-holders 
were within the express provisionsof S. 7. 
We allow the appeal, set aside the order 
of the Court below and dismiss the ap¬ 
plication for execution with costs in both 
Courts. 

v.B./R.K. Appe al decreed. 

1. (1005)27 All To vr 

2. (1900) 22 All 199. 
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Tudball and Rafique. JJ. 

Mt. Bhana and another —Defendants 
— Petitioners. 

v. 

Guman Singh and others —Plaintiffs 
Opposite Parties. 

Civil Misc. Ref. No. 421 of 1917, De¬ 
cided on 5th February 1918, made by 
Under Secretary to Government, United 
Provinces. 

Registration Acl(1908), S. 17-Agreement 
by reversioner not to enforce right to oe* 
deration ns to gift by widow is not compul¬ 
sorily registrable. 

An agreement by tho reverfcioner3 of a deceased 
Hindu not to enforce their right to a declaration 
in respect of a gift of the property of the deceased 
made by the latter's widow is not a document 
convey ing any right, title or interest or purport¬ 
ing or operating to extinguish any right, title or 
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interest vested or contingent, in immovable 
property and is not therefore compulsorily ro- 
gisirable. IP 185 C 1, 2] 

La 1 shmi Narain —for Petitioners. 

Dimodar Das —for Opposite Parties. 

Judgment.—This is a reference under 

R. 17 of the rules and orders relating to 
to the Kuraaun Division of 1894. The 
facts are simple. Mb. Bhana, a Hindu 
widow having a widow's estate, executed 
a deed of gift in favour of her husband's 
sister’s sons. The plaintiffs are the pre¬ 
sumptive reversioners. After the deed 
of gift had been executed they were pre¬ 
paring to bring a suit for a declaration 
that the deed of gift was not binding 
upon them. The done©9 and the plain¬ 
tiffs came to terras. The plaintiffs exe¬ 
cuted an agreement in favour of the 
donees, under which they agreed not to 
enforce their right to the declaration 
which they were about to seek in consi¬ 
deration of tlio donees transferring to 
thorn half of the property and also under¬ 
taking to support Mb. Bhana for the rest 
of her life and to pay off her debts. The 
donees executed an agreement at the 
same time, under which they agreed that 
they would transfer half the property to 
the plaintiffs and would support Mt. 
Bhana and pay her debts. In spite of 
this agreement the plaintiffs have brought 

•the present suit, in which they ask for a 
declaration that they are heir9 to the 
property and that the deed of gilt should 
bo set aside as against them. The Court 
of first instance hold that iu view of the 
agreement the plaintiffs’ suit wa3 barred, 
and dismissed it, the defendants being 
fully willing to cirry out their terms of 
the contrajt. The plaintiffs appealed. 
The appellate Court held that the agree¬ 
ment ought to have been registered under 

S. 17, Registration Act, and as it had not 
been registered, it was not admissible in 
ovidenco and this evidence having vani¬ 
shed, it gave the plaintiffs a declaration 
that the deed of gift was not binding 
upon them. 

Wo are asked our opinion as to whe¬ 
ther the decree passed by the Commis¬ 
sioner was correct, and if not, what 
decree should have been passed in the 
case. We have examined the agreement. 
In our opinion it was not compulsorily 
registrable under S. 17, Registration Act. 
It conveyed no right, title or intorest nor 
did it purport or operate to extinguish 
any right, title or interest, vested or 


contingent, in immovable property of the 
value of Rs. 100. All that the plaintiffs 
agreed to do was to forgo their right to 
sue for a declaration for a certain consi¬ 
deration. As reversioners they had no 
transferable right, title or interest in the 
property, nor did they purport to trans¬ 
fer any such right. They simply agreed 
not to sue ior the declaration for which 
they have now sought by this suit in 
Court. The document was clearly ad¬ 
missible in evidence. In the circum¬ 
stances of the case as stated above, wo 
think that tho plaintiffs’ suit was rightly 
dismissed by the Court of first iustance. 
It i9 Dowhore alleged that the defendants 
have refused to carry out their agree¬ 
ment. In the coarse of the suit the 
defendants expressed their willingness to 
he faithful to their word. There was 
consideration for the agreement and we 
think that the plaintiffs were hound 
thereby. In our opinion the decree of 
the appellate Court should he set aside 
and that of the Court of first instance 
should be restored and the defendants 
should have their costs in all Courts in¬ 
cluding the costs of this reference. The 
costs in this Court will include Rs. 50, 
pleaders' fees of tho d3fondants. 

Y.B./r.k. A/ peal decreed . 
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Tudball, J. 

Lakhan Singh —Plaintiff—Appellant. 

v. 

Ram Kishen Das —Defendant—Res¬ 
pondent. 

Stamp Ref. in First Appeal No. 18G of 
1917, Decided on 13th November 1917. 

Court fees Act (7 of 1870), Art. 1-Crost- 
objection — Ad valorem fee on amount 
claimed is payable. 

Uudor Art. 1, a cross-objector must pay an 
ad valorem foo according to the valuo or amount 
cf tho subject-matter in dispute. IP ISC C 1] 

Judgment. —In this case the plaintiff 
brought a suit asking for certain declara¬ 
tions, The 9uit was partly decreed and 
partly dismissed. The plaintiff appealed 
against so much of his claim as wa 9 dis¬ 
allowed and he paid a court-foe of 
Rupees 10. The defendant filed no ap¬ 
peal, but on receiving notice of the plain¬ 
tiff s appeal, he filed cross objections on 
a stamp of Rg. 2. The taxing clerk made 
a report to the effect that the cross- 
objection should boar a court fee stamp 
of Rs. 10 just as if tho respondent had 
appealed, apparently applying tho ana- 
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logy of Art. 17, Sch. 2, Court-fees Act. 
The taxing officer is doubtful as to the 
accuracy of this and he has sent the case 
on to me as Taxing Judge for my decision, 
lie has pointed out that the only place 
in the Court-fees Act in which cross¬ 
objections are mentioned is in Art. 1, 
Sch. 1 of the Act. Under that article 
the cross-objector must pay an ad valo¬ 
rem fee according to the value of the 
subject-matter in dispute. Art. 17, 
Sch. 2, though it relates to a plaint or 
memorandum of appeal in the classes of 
suits mentioned therein, does not relate 
to cross-objections filed in similar suits. 
This Act was amended when Act 5 of 
1908 was passed and the words “or 
cross objections’* were added to Art. 1, 
Sch. 1, but not to Art. 17, Sch. 2. 

( Under the former article the cross-ob. 
jector must pay an ad valorem fee accord¬ 
ing to the value or amount of the sub- 
|ject-matter in 'dispute. In the present 
case the respondent has valued the relief 
which he seeks in his cross-objection at 
Rs. 1,000. He must therefore piy this 
large fee when the appellant in the case 
can appeal on payment of only Rs. 10. 
It appears to me that this is perhaps due 
to an oversight at the time when Act 5 
of 1908 was passed in not adding the 
words “or cross-objection ’ to Art. 17, 
Sch. 2. I allow the respondent three 
weeks within which to make good the 
deficiency. 

V.B./r.K, Order accordingly . 

A. I. R. 1918 Allahabad 186 (1) 

Richards, C. J. and Banerji, J. 

Dhara Singh —Defendant—Applicant. 

v. 

Gay a 7i Chand — Plaintiff— Opposite 
Party. 

Civil Revn. No. 196 of 1917, Decided 
on 22nd April 1918, from decree of Sub- 
Judge, Meerut. 

Civil P.C. (1908), S. 115—Mistake of law is 

no ground for revision. 

Where a Court has jurisdiction to determine a 
matter and in the cxerciso of its jurisdiction it 
makes a mistake in law, that does not entitle 
the party against whom the decision is given to 
come to the High Court in revision. (P 1£6 C 2] 

Plaintiff brought a suit on a promissory note 
executed by the defendant. Defendant plead* d 
infancy v hereupon the Court of first instance 
dismissed the suit. On appeal tho Subordinate 
Judge found that the plaintiff was a minor but 
that he bad fraudulently misrepresented his age 
bo that ho was estopped from setting up his 
minority as a defence. It thereforo decreed the 
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suit. Tho suit being of small cause nature, the 
defendant applied in revision to the Hieh Conrt: 

Held: that the lower appellate Court was 
wrong in holding the minor liable on the finding 
of fact arrived at by it, but that the mistake be¬ 
ing a mere mistake of law the High Court could 
not interfere in revision. (P 186 C 2] 

Kailas Nath Katju for Tej Bahadur 
Sapru —for Applicant. 

Radha Kant Malaviya for Baldev 
Ram Dave —for Opposite Party. 

Judgment. —A preliminary objection 
has been taken to the hearitg of this ap¬ 
plication. The suit was brought upon a 
promissory note. The defendant plead¬ 
ed that he was a minor at the date of the 
note. The Munsif held that he was a 
minor and dismissed the suit. In appeal 
the Subordinate Judge found that the de¬ 
fendant was a minor but that he had 
fraudulently misrepresented his age to 
the plaintiff and on this ground reversed 
the decision of the Munsif and decreed 
the suit. The preliminary objection is 
that the suit being of the nature cogniza¬ 
ble by a Small Cause Court, the Code 
does not provide for a second appeal and 
that the defendant is not entitled to 
apply in revision under the provisions of 
S. 115. It is quite clear that the Court 
had jurisdiction to determine the matter 
and in exercise of its jurisdiction, if it 
made a mistake in law, this does not on 
title the party against whom tho decision 
is to come here in revision. We may 
mention that tho Court was clearly wrong 
in holding the minor liable on the pro¬ 
missory note on the finding of fact arriv¬ 
ed at by it. We reject tho application 
but under the circumstances we mike no 
order as to co9ts. 

V.B./R K. Application rejected. 


A. I. R. 1918 Allahabad 186 (2) 

Wlash, J. 

Sundar Nath —Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 83 of 1918, De¬ 
cided on 26th January 1918, from order 
of Magistrate, First Class. Gorakhpur. 

(a) Government of Indio Act(19l5|, S. 107 
— S. 107 cannot be invoked to question pro¬ 
ceedings lawfully taken under Ch. 12, Crimi¬ 
nal P. C. . 

Section 107, Government of India Act, cannot 
be invoked so as to question proceedings which 
purport to be proceedings lawfully taken by a 
Magistrate under Ch. 12, Criminal. P.^O.^ ^ ^ 

(bl Criminal P. C. (1898), S*. 145 and 
435 (3)—Proceeding* without legal founda- 
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tion taken in name of proceedings under therefore no award at. all. In the same 


Cb. 12—High Court can interfere. 

If proceeding* totally without legal founda¬ 
tion or legislative authority are taken by a Ma¬ 
gistrate in the name of proceedings under Ch. 12 
but not seriously purporting to be taken under 
or to comply with the provisions of that chapter 
and the High Court is satisfied of that fact by 
reliable evidence, there is clearly a case for in¬ 
terference. It is alwavs opon to a party in such 
a case to satisfy the High Court that the pro¬ 
perty of which ho is entitled to possession has 
been dealt with by an order which bas no legal 
authority at all, and he may do so by an affida¬ 
vit or in any otber reliable manner, and tberebv 
invoke the superintending power of the Court, 
but he cannot ask the High Court to interfere in 
revision or to send for tho rocord merely by 
showing that on the face of the judgment tbo 
Magistrate has neglected or misinterpreted some 
of the provisions of the chaptor. IP 188 C 1] 

Salya Chandra Makerji — for Appli¬ 
cant. 

Judgment.—I have do power to send 
for the record in an application for revi¬ 
sion relating to proceedings under Ch.12. 
Sub-S. (3), S. 435, Criminal P. C., abso¬ 
lutely prohibits that course. The law 
as laid down by the general current of 
authorities in this Province is that tho 
superintendence section, which is now 
S. 107, Government of India Act, cannot 
bo invoked so as to question proceedings 
which purport to he proceedings lawfully 
iakon by a Magistrate under Cb. 12. It 
is well recognized that there is an irre¬ 
concilable difference of opinion on this 
point between some of tho High Courts, 
notably two recent judgments, one deli¬ 
vered by my brother Knox and one deli¬ 
vered in Patna by the former Chief Jus¬ 
tice of the Patna High Court based upon 
the course of authorities. It is obvious 
that having regard to the view establish¬ 
ed in this Province it is difficult to ques¬ 
tion proceedings of this kind at all. It 
has been said that proceedings which 
purport to be under Ch. 12 may bo im 
properly taken, improperly brought or 
conducted, and therefore may be treat¬ 
ed as if they were no proceedings 
under the chapter. This view is not 
a sound one and has been frequent¬ 
ly dissented from, even by the Privy 
Council in cases of awards where the 
arbitrators so long as they act within 
tbeir jurisdiction are masters of the 
situation. It has been sought by per¬ 
sons trying to get rid of an award to say 
that, if they have gone wrong either in 
law or procedure or something of that 
Kind other than misconduct, although 
there is no appeal, the award is bad and 


way it is sought to argue that proceed¬ 
ings under Ch. 12 where for example all 
the proper parties are not required to at¬ 
tend Court and so forth, being proceed¬ 
ings which are defective and therefore 
bad may be treated ts though they were 
no proceedings at all. I think it is im¬ 
possible to give effect to this view and 
there is the further difficulty as pointed 
out by Knox, J., that this cannot he de¬ 
termined without sending for the record. 
This is just what this Court cannot do. 

On the other hand there is the diffi¬ 
culty in the other point of view, viz., 
that though the legislature had vested in 
this Court a complete discretionary 
power of superintendence to check irre¬ 
gular proceedings of inferior Courts 
which may result in serious injury or in¬ 
justice, if the view which I have ju9t 
stated is correct—the view with regard 
to the sending for record or otherwise 
inquiring into proceedings under Ch. 12 
— tho jurisdiction of this Court to supe¬ 
rintend proceedings under Ch. 12 may 
become a dead letter. I think that this 
is nos necessarily so. There is at any 
rate one way in which it seems to mo 
both views may bo reconciled. If pro¬ 
ceedings totally without legal foundation 
or legislative authority are taken by a 
Magistrate in the name of proceedings 
under Ch. 12 but not seriously purport- 
ing to be taken under, or to comply with, 
the provisions of that chapter and this 
Court is satisfied of that fact by reliable 
evidence, then I think there is clearly a 
case for interference. I myself interfer¬ 
ed in one case which seemed to bo a pal- 
pable and serious misunderstanding of 
the powers conferred by this section, 
where the Magistrate had not even had a 
report at all which dealt with any ques¬ 
tion of the breach of peace so that the 
legal foundation for his authority had 
never been laid, and in interfering in that 
easel adopted the dictum of Sir John 
Stanley who seemed to think that the 
superintendence section could be applied 
to any oircumstances to which revision 
would apply if it had not been expressly 
excluded. 

Somehow or other in that oase, I do 
not know how the circumstances were 
before me, because the record had been 
sept for and the application had been ad¬ 
mitted. It is always open to a party in, 
suoh a oase as this to satisfy the High! 
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Court that the property of which he is 
entitled to possession has been dealt with 
bv an order which has no legal authority 
at all, and ho may do so by an affidavit or 
,in any other reliable manner, and there- 
by invoke the superintending power of 
the Court, but I do not think he can a 9 k 
I this Court to interfere iu revision or to 
send for the record, merely by showing 
that on the face of the judgment the Ma¬ 
gistrate has neglected or misinterpreted 
some of the provisions of the chapter. 
The application is rejected. 

V.B./R.K. Application rejected. 

A. I. R. 1918 Allahabad 188* 

Pickards, C. J. and Tudijall, J. 

Shamsher Small and others — Defen¬ 
dants— A p pel lan ts. 

v. 

Pearcy Dut and others —Plaintiff and 
—Defendants — Respondents. 

First Appeal No. 255 of 1916, Decided 
on 9th July 1918, from decree of Sub- 
Judge, Mainpuri, D-/ 23rd September 
1916. 

Prc emption —Custom — Right to pre empt 
by cosharer — Refusal to purchase by co¬ 
sharer—Vendor is entitled to sell to «tranger 
and need not offer to cosharer second time. 

Where the custom of pre-emption proved is 
that when a cosharer wishes to sell he must 
first effor the property to his cosbarer and 
if the co^harer refuses to purchase he is 
entitled to sell it to a straueer. the owner 
of the property is quite entitled to eo and 
sell it to a 6 tranger if on his offering it to 
hi9 cosbarer the latter refuses to purchase on 
the ground that he has no money or is unwilling 
for any other reason to purchase, and the owner 
is not bound after he has made a definite agree¬ 
ment with a stranger to return and offer the pro¬ 
perty to the cosharer a second time IP 189 C 2] 

A. 11. Hamilton , Tej Bahadur Sapru , 
and Peary Lai Bauerji —for Appellants. 

T. N. Chandha and Girdharilal Agar - 
wala — ior Respondents. 

Judgment. —This appeal arises out of 
a suit for pre-emption and wa9 before us 
on a previous occasion. We held that 
the plaintiff, under the circumstances of 
the case, was entitled to get the property 
by pre-emption provided that ho had not 
refused to purchase it. The Court below 
has decided that the plaintiff did not re¬ 
fuse to purchase. The Court disbelieves 
the evidence adduced by the vendees 
upon this point and it is to be remem¬ 
bered that although the plea was raised 
wheu tho case came on originally for 
trial, it was not until after the order for 
remand that evidence ol refusal to pur¬ 


chase was given. We see no reason to 
differ from the Court below upon the 
issue of the refusal to purchase. The 
learned Subordinate Judge in the course 
of his judgment held that even if the 
plaintiff had refused to purchase that 
would not bo sufficient to debar him from 
his right of pre-emption, and has cited 
two case3. namely, Munawar Husain v. 
Khadim Ali (l) and Kanhai Lai v. Kalka 
Prasad (2). In the last mentioned case 
there is the following passage in the 
judgment : 

“As we pointed out iu our judgment in the 
case of Sohan Lil v. Shahab-lid-din Kl\an(Z) % 
in order to debar a party eutitled to pre-empt a 
sale from exercising his right, an opportunity to 
purchase must be given when a definite agree¬ 
ment to purchase at a fixed price has been en¬ 
tered into with a stranger. It is not enough to 
offer property to a person entitled to pre empt 
before an agreement to purchase has been en¬ 
tered into with a third party as was the case 
here." 

This Bench has had occasion to deal 
with this dictum in several cases : eee 
Naumhal Singh v Ram Ratan (4) and 
Natlii Lai v. Dhani Ram (5). A9 a 
general rule the custom, as evidenced by 
the resord in the wajibularz, is that 
where a co3harer wishes to sell he must 
first offer it to his cosbarer and if the 
cosharer refuses to purchase, he is en¬ 
titled to go to a stranger. Where the 
custom proved is of this nature we have 
no hesitation in saying that if the co- 
sharer offers the property to another co- 
sharer and he refuses to purchase upon 
the ground that he has no money or is 
unwilling for any other reason to pur¬ 
chase, the owner of the property i9 quite 
entitled to go and sell it to a stranger 
and that ho is not obliged after he has 
mado a definite agreement with the 
9tranger to return and offer tho property 
to tho cosharer a second time. It seems 
to us that (whore the custom is as stated) 
the going to a stranger and making a 
bargain with him before offering it to the 
cosbarer would bo acting contrary to 
the custom. We dismiss the appeal with 
costs including in this Court-fee9 on the 
higher scale. 

v.B /if .k ^ Appeal di sm issed. 

1. (1903) 6 A L J 331. 

2. (19051 27 All 670. 

3. S A No 909 of 1901 unreported. 

4. (1917) 39 All 127=37 I G 511. 

5 (1917) 39 I CC37. 
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PlGGOTT, J. 

Yusuf Husain —Appellant. 

v. 

Emperor —Opposite P.*rfcy. 

Criminal Appeal No. 73G of 1917, De¬ 
cided on 8th January 1918, from order 
of Seas. Judge, Allahabad. 

(a) Penal Code (I860), Ss. 97, 324 and 
334—Accused set upon and assaulted by 
complainant—Struggle ensuing — Accused 
wounding complainant with sharp weapon 
is guilty under S. 334, 

Accused was coming along the road on his 
bicycle when he was set upon and assaulted by 
the complainant. He fell off the bicycle on to 
tho ground with the complainant on top of him. 
In tbo struggle which onsued tho accused 
wounded the complainant in the breast with a 
eharp knife: 

Held’, that the accused was guilty of an offence 
under S. 334 inasmuch as he acted under grave 
and sudden provocation. [P 192 C 1] 

(h) Penal Code (1860), S. 97—Limitation of 
right of private defence. 

The right of an accused .person to defend him* 
self upon a criminal charge can only be limited 
by tho provisions of tho Statute Law. 

(c) Criminal Trial—Defence—Person ac¬ 
cused of culpable homicide—He can set up 
alternative defence, namely, that he was not 
present at occurrence and if he failed to 
*»tisfy Court of this fact be could show that 

fc.T.7*5uf i"05 Pr, '"‘“ 

There is nothing in law to prevent a man on 
hia trial on a charge of culpable homicide from 
setting up an alternative defence, e. g., first, 
that he was not present at the occurrence referred 
to by the prosecution witnesses and that they 
woro giving false evidence against him; secondly, 
t ^ a . t ,® V9 f n *je had failed to persuade the Court 
of this faot, he could show from tho statements 
Si ^ J r ° Se0U i 0Q wlfcQOS309 themselves that if 

mann? *** 2 * ^ ° f P*«On *n the 

?! * nd under the precise circumstances de¬ 
posed to by them, he was acting in the lawful 
exorolso of a right of private defence [P 190 0 lj 

G. W Dillon and Peary Lai Barterji 
—for Appellant. 

Lalit Mohan Banerji— for the Grown. 
I Judgment-On 26th June last, in 

ln a frequented part of 
the 01 ty of Allahabad, a souffle took plaoe 
bet ween Yusuf Husain, who is the ap- 
peHant now before this Court, and one 
Musi Raza. The two men oame to the 
fc . h e appellant being underneath 
and Musi Raza uppermost. When the 
souffle ended Musi Raza was found to-be 

«S lng m P K r ° fu3ely from wound3 in the 

nf v h l re were two di8tinofc wounds, 
ohL? W iV 0 ? Wa ® on the r *Sbt side of the 

repil an f ft* °u h0r ° n tha leffc - OV0r the 
S n .° f fche ^ eart - The wound on the 
right aide was long and superfioial and so 


far as the medical evidence goes, might 
have been caused by the knife or other 
weapon which had just inflicted the wound 
on the right 9ide slipping along fche body. 
The wound on the left 9ide was of a pe¬ 
culiar character and seems to have honest¬ 
ly puzzled the Medical Officers who exa¬ 
mined it. The most remarkable feature 
about it was that it was angular in shape 
with two distinct limbs each about three 
quarters of an inch long. The Medical 
Officer whose evidence appears the more 
reliable was of opinion that this wound 
had most probably been inflicted with a 
knife, but that both the injuries on fche 
che9h looked as if they had been caused by 
a single blow, the knife having slipped 
round after penetrating and then slid along 
fche body in the coarse of a 9cuffle. It so 
happened that fche wound on fche leffc side 
while dangerous, did not prove fatal. The 
pleural cavity was not penetrated and 
though one of fche minor arteries was 
severed and there was serious effusion of 
blood, at one time threatening to prove 
dangerous to life, the injury yielded to 
skilful treatment and Musi Raza recovered.. 
Yusuf Husain wa9 committed for trial on 
a charge farmed under 8. 307, I. P. C. 
The learned Sessions Jndge has found 
that Yusuf Husain stabbed Musi Raza 
with a knife, that he did so with intent 
to cause death, or at least to cause such 
bodily injury as he knew to be likely to re- 
suit in death; but that even if death had re¬ 
sulted fche case would have been covered 
by Excep. 1 to 8. 300. I. P. 0., in that 
Yusuf Husain had acted under sudden and 
grave provocation. 

He has accordingly convicted fche appel- 
lant under S. 308, I. P, 0 , and has 
sentenced him to rigorous imprisonment 
tor three years. The memorandum of ap¬ 
peal to this Court, apart from oalling in 
question theseverity of the sentenoe, raises 
two distinct pleas. The first is whether 
the proseoution evidence, even if accepted 
at the value put upon it by the learned 
Sessions Judge, justifies a finding that the 
appellant intended to oause death or even 
injury likely to result in death. Tho 
other is that the appellant was aoting in 
the lawful exeroise of his right of private 
defenoe and is completely protected bv 
the provisions of S. 97, I, P. 0. On this 
latter point there has been considerable 
argument before me. With regard to tho 
legal aspects of the ease, I have been re¬ 
ferred more particularly to three reported 
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cases of this Court; Queen Empress v. 
Prag Dat (l). Queen-Empress v. Timmal 
(2), Emperor v. Gulin (3). The first of 
these rulincs seems to have only a remote 
bearing on the fact* now before me. It 
lays stress open the provisions of S. 105, 
Evidence Act, and there can be no doubt 
whatever that, if the present appellant is 
to secure an acquittal oil the ground that 
he acted in the exercise of his lawful right 
of private defence, it must be because the 
Court find9 this affirmatively,after laying 
the burden of proof on the accused person. 

With regard to the second of these two 
ca?es, it seems to me that the h°ad-note 
goes very considerably beyond anything 
that was decided in the case itself. The 
learned Judges did not confine their con¬ 
sideration of that cise to the fact that the 
right of private defence had not been 
pleaded by the persons whose case they 
were considering. The contention before 
them on behalf of the prosecution did not 
limit itself to this fact, but it was pleaded: 
"further that that there was nn evid-nce oo the 
record upon which anv circurnstauee could be in¬ 
ferred which would substantiate apl.'a of private 
defence." 


This was the contention which found 
favour with the Court and upon which 
the ctse was definitely decided. There is 
nothing to the contrary in the third of the 
cases to which I have above referred. 
The right of an accused to defend himself 
jupou a criminal charge can only he limited 
ihy the provisions of the Statute Law, 
and in this case the provisions to be con¬ 
sidered are those of S. 105, Evidence Act, 
already referred to. I cannot see any- 
thing in the law to prevent a man on his 
trial on acharge of culpable homicide from 
settingup an alternative defence ou some 
such lines as these: 

"Firstly. 1 was not present at tho occurrence 
referred to by tho prosecution witnesses and they 
are giving false evidence against m*; secondly 
even if I fail to persuade tbe Court of ibis fact, I 
cun show from the statements of the prosecution 
witnesses themselves that, if I had caused the 
death of any person in the manner 
toe precise circumstance deposed to by'that evi 
donee. I should have been acting in lhe lawful 
exercise of a right of private defence. 

Now in the present case the acoused 
has done something like thi9, but not 
pro-isely this. He said that he wascoming 
along the road on his bicycle when he 
was set upon and assaulted by Musi 
Raza, that he fell off his bicycle on 

' 1. (1899) 20 All 459. 

‘2 (1899)‘21 All 1*2*2. 

3. (1904) AWN 113=1 Cr L J 42«. 


to the ground and Musi Raza on top of 
him, the two of them being mixed up 
with the bicycle which fell to the ground 
at the same time. Musi Raza received 
his injuries in the course of this fall and 
they must presumably have beau caused 
by some portion of the bicycle. The de¬ 
fence a9 thus setup was not substantiated 
by the evidence. If it were necessary 
for me to go into the matter, I could 
give my reasons for concurring in the 
finding of the learned Sessions Judge that 
Musi Raza was not injured by falling on 
the bicycle but that he was struck in 
the chest by the appellant Yusuf Hus¬ 
sain holding a pen-knife or some similar 
implement in his hand. I do not feel called 
upon to go into this question in detail, 
because the appeal has been argued before 
me. in substance upon the admission that 
this was what actually happened. It is 
unfortunate that Yusuf Hasain was not 
sufficiently well advised to have admitted 
this fact frankly in the trial Court. 

The result ha9 been to involve him in 
the necessity for arguing two inconsis¬ 
tent defences on which 9tres9 is laid in 
more than one of the rulings to whioh 
I have just referred. He endeavoured to 
support his position by calling a number 
of witnesses, and these witnesses them¬ 
selves laboured under the disadvantage 
which the accused had imposed on the 
entire conduct of the defence. They 
gave evidences as to the circumstances 
under which the affray between the two 
men commenced which evidence has in 
the main been accepted by the trial Court 
in preference to that of the prosecution 
witnesses. They described Musi Raza 
as the aggressor and as having set upon 
Yusuf Husain while the latter was riding 
hy on his bicycle. They said that the 
two men fell together on theground with 
Mu 3 i Raza uppermost; but there they had 
to stop, unless they were to give away 
the defence principally relied upon at 
the trial. None of the defence witnesses 
would admit that he saw Yusuf Husain 
strike a blow with any weapon or in¬ 
strument whatsoever. They could only 
say that when the two men stood up 
Musi Raza was bleeding at the chest. 

The defence evidence given under these 
limitations cannot be relied upon fur¬ 
ther than it has been by the learned 
Sessions Judge himself. It was not ac¬ 
cepted even by the assessors who would 
have preferred to find the accused not 



J918 Yusuf Husain v. Emperor (Piggotb, J.) 

guilty. They were both of opinion that 
the injuries on Musi Razi’s person were 
caused by a blow or blows struck by 
Yusuf Husain. On the principles al¬ 
ready laid down the only question which 
remains is whether the plea of private 
defence can be made out on the evidence 
of the prosecution witnesses themselves. 

I have to criticise that evi fence in con¬ 
nexion with the other plea taken in the 
memorandum of appeal and I need not 
anticipate those criticisms. It is suffi¬ 
cient for me to Fay that even the evi¬ 
dence of the witness Safdar Husain, who 
is certainly the most reliable of the 
prosecution witnesses, falls short of mak¬ 
ing out a satisfactory answer to the 
charge on the ground of private defence. 

He admits that he saw the two men 
struggling on the ground, that Yusuf 
Husain was underneath with Musi Raza 
on^he top of him and that Musi Raza 
had his hands one on the back of the ac¬ 
cused’s neck and one underneath it; then 
he says he saw two distinct blows struck 
by the &oou9ed, inflioting stabs on the 
chest of his opponent. We have no 
statement from Yusuf Husain himself 
that he was being throttled, that the pres¬ 
sure upon his neck was such as to inspire 
him with fear for hisown life; in faot, we 
have no exposition from the accused 
himself of the motives for his action. 

On the evidence therefore as it stands 
lam not prepared to find that the right 
of private defence of the person in favour 
of Yusuf Husain even admitting such 
right to have arisen in consequence of an 
assault commenced by Musi Raza was 
not vitiated by the fact that harm was 
caused more than was necessary for the 
purposes of defence. 

At the same time I think that the oase 
comes very near the limit and that it is 
at least possible that a fall defence on 
these lines might have been madoout if the 
appellant had been better advised at bis 
trial. It does not seem to me at all neces¬ 
sary to take as serious a view of this oase 
as has been done in the Court below. The 
proseoution evideaoe is eointy to a 
degree. The statement of Musi Raza is 
corroborated by two witnesses onlv— 

Safdar Husain and a woman named Mt. 

Sakina The learned Sessions Judge has 
distrusted the evidence of the woman, 
and I think it sufficient to say that the 
reoord disoloses abundant grounds for 
putting her statement aside as altogether 
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unreliable. The long and short of the 
matter i9 that Mu9i Raza elected to come 
into Court with a version of the facts 
which diverges very widely from the 
truth as regards the origin and commen¬ 
cement of the affray. He found it difficult 
to get any witness to support hi9 false 
statements on this point. The learned 
Sessions Judge remarks that the investi¬ 
gating police officer found it difficult to 
obtain evidence because the sympathies 
of persons in the neighbourhood seemed 
to be with Yusuf Husain. 

He does not appear to have adequately 
appreciated the importance of this re¬ 
mark. What the investigating officer 
found difficult to obtain was evidence 
supporting Musi Raza’s version of the 
fact9 and his difficulty arose 9imply from 
the fact that the shopkeepers of the 
neighbourhood saw no adequate reason 
for perjuring themselves to oblige Musi 
Raza. Their sympathy for the accused 
amounted to mere disinclination to see 
him involved in a serious charge upon a 
version of the fact9 whioh they know to 
be in material points untrue. When a 
number of them finally decided to come 
in Court as witnesses for the defence 
they unfortunately thought themselves 
to be precluded, under the circumstances ST 
already referred to. from telling the 3 
whole truth; but their version of the 3 
commencement of the affray has been m C 
substanoe accepted by the trial Oourp * 
The result of this is that Musi Raza ha* - 
been disbelieved by the learned. Session! • 
Judge m very material parts of his evu 
deuce and this being the case, I do not 
find myself able to follow the learned 
06891008 Judge m accepting as established 
beyond reasonable doubt Musi Raza'a 
version as to the partioular manner in 
which he was struck by the accused. 
The medical evidence is not merely con¬ 
sistent with the assertion that only one 
blow was struck, but it tends to make 

that as^rtion probaWe. The appearance 

m ^ i ~°° ad8 a9 bribed by that 
M . edl “! 9®°°'"’ who8e evidence I agree 
with the learned Sessions Judge in ao 

oepting as reliable, snggests thlt t he 

theory formed by that officer as to the 

manner in which the injuries were caused 
is probably correct. UB0(1 

I think it quite unlikely that Musi 
R.za is speaking the truth when he sayi 
that the superficm 1 out on the right side 
of his ohest was inflated first and waj 
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followed by a stab aimed directly at his 
heart. It i9 true that Musi Raza’s state¬ 
ment on this point is to some extent 
corroborated by the evidence of Safdar 
Husain. The latter speaks of two dis¬ 
tinct blows being struck, though of course 
he cannot say which of the two injuries 
was caused by which blow. In some 
respects Safdar Husain has shown him¬ 
self an impartial witness and I do not see 
that the learned Sessions Judge was in 
any way justified in rejecting that portion 
of his evidence which bears out the state¬ 
ments of the defence witnesses as to the 
position of Musi Raza’s hands at the 
moment when the accuse 1 struck him. 
It must be remembered however that this 
witness is admittedly a friend of Musi 
Raza and that his account of the manner 
in which the affray commenced has been 
rejected by the learned Sessions Judge, 
who ha3 preferred the version given by 
the defence witnesses. It seem9 to me 
that to hold that Yu9uf Husain struck 
two blows at his assailant, or even to 
hold that the curiously shaped injury on 
the left side of Mu9i Raza’s chest was 
the result of a blow intentionally aimed 
at that portion of his anatomy, i9 to place 
an unwarranted degree of reliance on the 
veracity of Safdar Ilusain and on his 
opportunities of observing precisely what 
took place in what must have been a 
very brief scuffle. 

In my opinion the prosecution evidenoe 
fairly considered, so far from warranting 
the conclusion that when Yusuf Husain 
struck at Musi Raza with the pen-knife, 
or whatever other implement he had 
about his person at the time, he did so 
with the intention or knowledge referred 
to in S. 299, I. P. C., does not even 
justify the conclusion that the hurt which 
he intended to cause or knew himself 
likely to cause was grievous hurt, refer¬ 
ence being made to the provisions of 
S. 322. The offencocommitted, therefore, 
would be that made punishable by S. 324, 
were it not for the fact that the appel¬ 
lant acted on grave and sudden provoca¬ 
tion. This has been found by the learned 
Sessions Judge himself and I agree with 
him. The offence committed therefore 
must be reduced to one punishable under 
3. 334, I. P. C. The result is that I set 
aside the conviction and sentence in this 
ca 3 e, convict Yusuf Husain of an offence 
punishable under S. 334, I. P. 0., and 
sentence him to pay a fine of Rs. 100. I 


allow one week within which the fine 
may be paid, the appellant’s security re¬ 
maining in force till that period. In 
default of such payment the appellant 
will suffer simple imprisonment for a 
period of one month. 

V.B., R.K. Conviction altered \ 

Sentence reduced . 
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Richards, C. J. and Banerji, J. 

Fazal Rab —Applicant. 

v. 

Manzur Ahmad and others —Opposite 
Parties. 

Civil Revn. No. 190 of 1917, Decided 
on 5th March 1918, from order of Sub- 
Judge, Allahabad. • • 

(a) Civil P. C. (1908), O. 21, Rr. 89 and 92 

— Whether R. 89 is complied with or not is 
question which Court has jurisdiction to de¬ 
cide and no revision lies even if its decision 
is erroneous— Judgment-debtor depositing 
money in treasury as Court was closed— 
Court refusing to set aside sale on ground 
that deposit had not been made in civil 
Court — Court had jurisdiction to decide 
whether deposit had been made in Court- 
No revision is competent even if decision it 
wrong. 

Tbe deposit under O. 21, R. 89 of tbo purchase 
money plus 5 per cent compensation to the auc¬ 
tion-purchaser, is an indulgence to the judg¬ 
ment-debtor. The auction-purchaser is entitled 
to the benefit of his purchase unless the rule is 
strictly and completely complied with. Whe¬ 
ther or not the section has been completely com¬ 
plied with, is a question which the Court has 
jurisdiction to decide and if in the exercise of 
such jurisdiction it comes to an erroneous 
conclusion, the High Court is not entitled to in¬ 
terfere with its order in revision. IP 193 C 2, 

A judgment-debtor deposited the sum neces¬ 
sary for getting a sale set aside under O. 21, 
R 89, in tho treasury owing to the civil Court 
being closed on that day. On tho ie-opening of 
the Court he applied under the above rule, stat¬ 
ing that ho had already deposited the money in 
the treasury. The Court refused to sot asido tho 
sale on the ground that tho deposit had not 
been made in tho civil Court : 

Held : that a9 the word Court in 
O. 21. R 89, means civil Court, tho Court had 
jurisdiction to decide whether tho deposit had 
been made in Court and that tho order of the 
Court, even if it was erroneous could not be 
interfered with in revision. L® 1 J Q? 

(b) Civil P. C (1908), O. 21. Rr. 89 and 92 

— Sale set aside — Auction-purchaser has 

right to appeal. . 

Tho Cede gives a right of appeal to an auction- 

purchaser against an ordor setting aside a sale, 

as ho is the party mainly affected by j 
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(c) Practice—Appeal— High Court cannot 
allow appeal* put forward as revision. 

The High Court is not entitled to create what 
are really appeals put forward in the shape of 
revisions. lP 1^3 C 2J 

Kailas Nath Katju and Peary Lai 
Baverji —for Applicant. 

S. M. Sulaiman aud T. N. Chadha 
for Opposite Parties 

Judgment. — The facts connected 
with this application may be stated very 
shortly. There was a decree for about 
Rs. 1,000. Certain property of the juig- 
meot-debtor was directed to be sold. Tbe 
sale was held by the Collector on behalf 
of the civil Court. The sale took place 
on 20th September 1916. The property 
was put up to sale and fetched Rs. 850. 
On 15th October the judgment debtor 
came to the Collector and stated that he 
was anxious to have the 9ale set aside and 
to save the property; that he could not 
deposit the decretal amount plus 5 per 
cent compensation to the auction-pur- 
chaser a9 the civil Court was closed but 
he was anxious to lodge the money in the 
Treasury. Tne money was accepted by 
the Collector. On 11th November, which 
was the day on which the civil Court 
opened, the judgment debtor applied to 
have the 9ale set aside and stated how 
the money had been alreaiy deposited in 
the Treasury. There was a Rubkar from 
the Treasury to the effect that the money 
had been deposited In December fol¬ 
lowing the civil Court directed that tho 
money should be transferred to the ac¬ 
count of the civil Court. The Court of 
fir9t instance, thereupon set aside the 
sale, holding that the money had been 
deposit©! within 30 days. The auction- 
purohaser appealed and the lower appel¬ 
late Court held that the money had not 
been deposited within 30 days or on Uth 
November, which was tbe day on whioh 
the civil Court opened, and accord¬ 
ingly the rule had not been complied 
with and the auotion-purchaser was en¬ 
titled to the benefit of his purchase. The 
ju Igment-debtor has applied in revision. 
There is no appeal from the order of the 
lowerappellate Court refusing to set aside 
the sale. It is contended in the first 
place, that the money was in fact depo¬ 
sited within the meaning of the rule and 
that consequently the lower appellate 
Court had no jurisdiction to refuse to set 
aside the sale, and in the second plaoe 
that the Court of first instance having 
set aside the sale no appeal by the auo- 
1918 A/25 & 26 


tion purchaser lay to the lower appellate 
Court. R. 89 provides : 

“ Wnere immovHble property has been sold in 
execution of a decree, any persou either owniug 
such property ».r holding an interest therein by 
virtue of a title acquired before such sale, may 
apply to h*ve the sale set aside on his deposit¬ 
ing in Cjurt (a) for n.ivment to the purchaser a 
sum equal to 5 per cent of tho purchase money, 
and (b) for payment to the decree* holier, the 
amount specified in the proclamation of sale as 
tbat for the recovery of which the sale was 
ordered, less any amount which may, since the 
date of such proclamation of sale have been re- 
-coived by the decree-holder. 

Rule 92, Cl. 2, provides : 

“ That where in an application under R. 89 
the deposit required by that rule is nude within 
30 days from the d«te of tho sale, the Court shall 
make an order setting aside the sale 

The question which the Court below 
had to dooide was whether or not the 
money had been deposited in Court. It 
is quite clear that Court moans the civil 
Court. This was a question which ad- 
mittelly the lower appellate Court had 
not only jurisdiction but was bound to 
decide. It is somewhat difficult to say 
whether the Court was not technically 
right in holding unfortunate though the 
judgment-debtor may have been, in strict¬ 
ness that the money was not deposited io 
Court within 30 days or on 11th Novem- 
her, which was the first day the Court 
opened. It was not until Deoember fol¬ 
lowing that tho money was aocepted in 
the oivil Court by ordering the transfer 
of the deposit to the civil Court aooount. 
It has been decided by their Lordships of 
the Privy Council that tbe High Court 
is no. entitled to create what are reallyi 
appeals put forward in the shape of revi-| 
sions and aooordingly even if we thought! 
that under the exceptional oiroumstancesl 
of this case tho lower appellate Court 
might very well have upheld the Court 
of first instance, this would not justify 
us in interfering with the decision of tha 
lower'appellate Court in revision. 

In this connexion it must be remem¬ 
bered that the deposit of the purohase- 
money plus 5 per cent compensation of the 
purchase-money to the auotion-purohaser 
is an indulgence to the judgment debtor 
The auotion purchaser is entitled to the 
benefit of his purohase unless the seotion 
has been atriotly aud completely complied 
with. We think that the question whe¬ 
ther or not the seotion has been complied 
with completely was clearly a question 
which the Court below had jurisdiction 
to deoide, that it exeroised its jurisdiction 
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and that even if we thought it had come 
to an erroneous conclusion, we would not 
have been entitled to interfere in revi¬ 
sion. As to the second contention, 
namely, that an auction-purchaser has no 
right to appeal, the Code undoubtedly 
gives a right of appeal against an order 
setting aside the sale. The party mainly 
atlected by the setting aside of the sale 
is the auction-purchaser and the Code 
provides that the sale should not be set 
aside without notice to him. We think 
it would be most unreasonable to hold 
that the Code restricts the right of ap¬ 
peal to the decree-holder or judgment- 
debtor. We think the application fails 
and we accordingly dismiss it with costs. 

V.B./r.k. Applicatioyi dismissed . 
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Tudball and Rafiqoe, JJ. 

Muhammad Farzand All —Plaintill— 
Applicant. 

v. 

Bahat Ah and others —Defendants — 
Opposite Parties. 

Civil Eevii. No. 129 of 1917, Decided 
on 5th February 1918, from order of 

Dist. Judge, Meerut. 

Civil P. C. (1908), 0.44, R. 1-AppIica- 
tion u-'der O. 44, R. 1, rejected under pro¬ 
viso- .pplicant is entitled to pay court fee 
on memorandum of appeal. 

An application under O. 44, R. 1, Civil P. C., 
asking for leave to appeal in forma pauperis was 
rejected under the proviso to the rule. The appli¬ 
cant then filed a petition praying that he might 
be permitted to pay court-fees on his memoran¬ 
dum of appeal. Tbo petition was rejected on the 
ground that the appeal had already been dis¬ 
missed: 

Held: (1) that what was rejected under the 
proviso to O. 44, R. 1, was the application for 
permission to appeal in forma pauperis, and that 
the memorandum of appeal was still before the 
Court, and (2) that the Court refused to exercise 
its jurisdiction in not allowing the court-fees to 
be paid on the memoraadum of appeal. 

[P 194 C 2] 

Iqbal Ahmad —for Applicant. 

Oma Shankar Bajpai for S.M. Sulai - 
man —for Opposite Parties. 

Judgment. — The present applicant 
brought a suit in forma pauperis for pos¬ 
session of certain property wjiioh had 
been mortgaged. He sought to recover 
possession without payment of any sum 
of money. On l5th*July 1916, the Court 
gave a decree for redemption of the mort¬ 
gage on payment of R9. 4,301-3-2. On 
19th August he filed an application under 
O. 44, R. 1, together, with a memoran¬ 
dum of appeal as directed therein asking 
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for permission to bo allowed to appeal in 
forma pauperis. The appellate Court 
directed further inquiry by the Court of 
first instance into the aile c d pauperism 
and on 15th February that the Court re- 
portei that the applicant was a pauper. 
On 17th February 1917, the Court then 
took action under the proviso to R. 1, 
O. 44. It examined the judgment and 
the decree and rejected the application 
under that proviso. Information of this 
was sent to the applicant by post and he 
received it on 17th March 1917. On 20th 
March 1917 the applicant filed a petition 
stating that he had received a post-card 
from the Court intimating that his ap¬ 
plication for permission had been reject¬ 
ed. Ha therefore prayed that he might 
be permitted to pay the court-fee on his 
memorandum of appeal. On this the 
lower Court passed the following order: 

Yesterday the applicant fi.ed a petition re¬ 
questing to be allowed to deposit fee9 and to pro¬ 
secute his appeal. His appeal was dismissed on 
17th February last. I reject his petition.” 

The Court therefore refused to exer¬ 
cise its jurisdiction in not allowing the 
court-fees to be paid, under the impres¬ 
sion that the appeal had been dismiss¬ 
ed on 17th February. This is clear 
wrong. The appeal had never been dis¬ 
missed. The memorandum of appeal is 
still before the Court. On 17th Febru¬ 
ary what was rejected was the applica¬ 
tion for permission to appeal in forma 
pauperis. We think that in the circum¬ 
stances the applicant should have been 
allowed to pay the court-fees if be so 
wished, and we allow this application 
and direct the lower Court to allow this 
to be done. Any questiou of limitation 
that may arise will bo decided by the 
Court in the usual way according to law. 
The Court below will fix a time within 
which the applicant will pay the court- 
fees. In regard to the costs of this ap¬ 
plication, they will be costs in the cause 
and will abide the result. 

V.B./R.K. Application allowed . 
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PlGGOTT AND WALSH, JJ. 

Collector of Moradabad —Plaintiff— 
Appellant. 

v. 

M. Maqbulul Bahman and others De¬ 
fendants—Respondents. 

First Appeal No. 138 of 1916, Decided 
on 7th March 1918. 
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Registration Act (1908), Ss. 32, 33, 71, 
73. 75 and 87—Mortgage-deed—Registration 
—Presentation by duly authorized agent— 
Mortgagor failing to appear, refusal by Regis- 
trarto register—Death of mortgagee—Widow 
applying for Registration — Order by Regis¬ 
trar under S. 75 (1)—Collector as Manager, 
Court of Wards subsequently sending docu¬ 
ment for registration with copy of order of 
Registrar — Document registered — Original 
presentation by agent is valid—Procedure 
adopted by Collector was sufficient com¬ 
pliance with requirements of S. 75 (2)— 
Irregularity if any was covered by S. 87. 


A mortgage-deed was executed in favour of one 
S but beforo it could be registered S fell ill. 
Subsequently 5 executed a special power-of-at- 
torney as requirod by S. 33 authorising one N to 
present the deed for registration on his behalf. 
Accordingly within the period prescribed by law 
N presented the deed for registration and the 
Sub Registrar made au endorsement on the deed 
certifying its presentation by N under a speoial 
power-of-attoroey authenticated in bis office. 
The mortgagor however failed to appear and the 
Sub. Registrar therefore refused to register the 
deed In the moantime S had died and his 
widow on behalf of his minor sons applied to the 
Registrar, who made an order under S. 75 (1), 
that the document should be registered. Within 
30 days of this order the Collector in bis official 
capacity as Manager of the Court of Wards, by 
whom the estate of the sons of 5 had been taken 
over for management, sent the deed to tho Sub- 
Registrar with an official letter, enclosing also a 
certified copy of tho order of the District Ragis- 
trar. The Sub-Registrar on receipt of this com¬ 
munication took oognisanco of tho same as a pre¬ 
sentation of the documont, within the moaning 
of 8. 75, Cl. (2),. and proceedod to register the 
dooumont accordingly. 

tho Procedure adopted by 
tho Collector alter the order of Registrar direct¬ 
ing registration of tho deed was a sufficient 
compliance with tho requirements of S 75 (2)* 
nnd oven if the procedure was irregular, the irre¬ 
gularity was covered by S. 87. (p iqb 0 1] 

fche Norsement on the 
b^W b L^° S ° b ^Registrar that it was presented 
by Q ° d * r t a 8 ** cSal Power-of-attoroey regia- 
tered and duly authenticated in his office entit- 
ied the Court to assume that the 8ub-Registrar 
acted in the proper and lawful exorcise of his 
powers under tho proviso to S. 33, and that 
thoreforo the original presentation of tho deed 
for registration by N was a nrnnor * 

presentation under 8. 82. ^ [ P 1 o 6 V Q 1 n 

PerWalsA,/.—What happens after tho Ro 
gistrar 8 order under 8. 75 (1) , 

tration of a dooumont is pure machinary 8 

c' S' ^ vves ~ tor Appellant. P 2 °° ° 2J 
S “*. a *> an - Surendra Nath Sen 

PiaantV* i La ^ f . 0r R 88pondent8. 
“iggott, J.— This was a suit on a 

mortgage, dated 20th November Sll 

The persons impleaded are the mortgagor 


and certain subsequent transferees. The 
mortgage was in favour of one Sanu Par- 
shadi Lai. The evidence shows that be¬ 
fore registration of the document had 
been effected the mortgages fell ill. It 
seems a fair matter of inference that the 
mortgagor endeavoured to take advan¬ 
tage of this fact to defeat the registration 
of the document. On 3rd February 1912 
a special power-of-attorney of the kind 
spoken of in S. 33, Registration Act (No. 
lb of 1908) was registered at the office of 
the Sub Registrar of Moradabad, where¬ 
by the mortgagee Sahu Parshadi Lai pur¬ 
ported to authorize a pleader, named 
Pandit Nanak Chand, to present the 
mortgage of 20th November 1911, for re¬ 
gistration on his behalf. Accordingly, on 
5th February 1912, within the period 
prescribed by law, the mortgage, deed in 
suit wa9 presented for registration by the 
said Pandit Nanak Chand, purporting to 
aot under the authority of the special 
power of attorney of 3rd February 1912. 
A question has been raised as to the 
validity of this presentation, and it is 
just as well to dispose of it at once. 


tried this suit seems to have thought 
that, whatever the facts may have been 
the plaintiff had been remiss in the mat¬ 
ter of producing satisfactory evidence 
and that the Court had before it no evi¬ 
dence from whioh it was entitled to infnr 
that Pandit Nanak Chaud did hold a 
valid power of-attorney under the provi 
sions of S. 33 aforesaid, authorizing him 
to present this documont for registration. 
1 think the decision of the Court below 
on this point is olearly wrong. The 
dooumont in suit was presented for regia 
tration at the office of the Sub-Registrar 

st dabad '- , the Very 8am0 offioe »n 

which the speoial power-of-attorney had 
been registered two days previously. In 
hia endorsement on the deed in suit the 
Sub^Reglstrar oertides its presentation 
by Pandit Nanak Chand under a speoial 
power-of-attorney duly authentioated in 

T> Tbat oerfcifioate >8 evidenoe 
under the Registration Aot of the truth 

of the faots therein Btated. There is nn 

reason whatever for presuming that it is 

in any way an moorreot statement of tho 

faots. What has been oontended before 

us is that the speoial power-of-attorney 

referred to in 8. 33, Registration Aot re* 

the Sn’hRl“® rely i° be authenticated by 
the Sub-Registrar, but to be exeouted b l 
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fore him. The argument is that the cer¬ 
tificate above referred to does not specify 
that the document in question had been 
executed before the Sul). Registrar. More¬ 
over it is suggested that, on the evidence 
as to the illness of Sahu Parshadi Lai, it 
is fairly certain that he did not appear 
personally before the Sub.Registrar on 
3rd February 1912. Had he been able 
to appear in person at the Sub-Registrar’s 
office on that date, he would presumably 
have presented the mortgage of 20th No¬ 
vember 1911 himself. This argument 
however overlooks the proviso to S. 33, 
Act 16 of 1908. We may take it from 
the evidence that Sahu Parshadi Lai was 
suffering from bodily infirmity at the 
time. Indeed the argument addressed to 
us on behalf of the respondents on this 
point assumes that Sahu Parshadi Lai 
was in fact unable by reason of bodily 
infirmity to attend in person at the Sub- 
Registrar’s Office. 

It was therefore open to the Sub-Re¬ 
gistrar to attest the special power-of- 
attorney without requiring the personal 
attendance o* the executant at his office, 
provided only that he satisfied himself 
that it had been voluntarily executed by 
the person purporting to be the principal. 
We have it from his certificate that the 
special power-of-attornev was not merely 
registered in his office but was duly au¬ 
thenticated by him. In this state of the 
evidence we are entitled to assume that 
the Sub-Registrar acted in the proper 
and lawful exercise of his powers under 
the proviso to S. 33 aforesaid. I think 
therefore there can be no doubt that the 
origin il presentation of the document in 
suit for registration on 5th February 
1912 was a proper and valid presenta¬ 
tion under S. 32, Act 16 of 1908. The 
mortgagee Sahu Parshadi Lai died on 
8th Febiuary 1912, a few days after the 
presentation of the document before the 
Sub-Registrar. The mortgagor, the exe¬ 
cutant of the said document, failed to ap¬ 
pear before the Sub-Registrar to admit 
execution of the same. As I have already 
suggested, I see no reason to doubt that 
he was purposely keepirg out of the way. 
The Sub Registrar had no option hut to 
treat the Don appearance of the execu¬ 
tant as a denial of execution and to re¬ 
fuse registration on that ground. We 
know that he did so. This refusal gave 
rise to a right on the part of any person 
claiming under such document, or the re- 
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presontative of any such person, to apply 
to the Registrar to establish his right to 
have the document registe cd. We know 
that such an application was in fact 
made to the Registrar of Moradabad. It 
has been made a grievance ou the part of 
the respondents in this Court that the 
evidence on the record does not show 
with certainty by whom this application 
was made. We have been informed that 
the application was made on behalf of 
the mother of the two minor sons of 
Sahu Parshadi Lai, acting as their natu¬ 
ral guardian. 

It does not seem however in any way 
incumbent upon us to call for specifie 
evidence on this point. We know that 
the Registrar had before him an applica¬ 
tion on which he proceeded to take ac¬ 
tion under the appropriate section of the 
Registration Act. He was satisfied that 
he had before him a valid application by 
or on behalf of, a person entitled to make 
the same. I do not 9ee that we are 
called upon to inquire into the precise 
nature of that application, especially in 
the absence of any specific plea that it 
was made by the particular person not 
authorized to make it. The proceedings 
before the Registrar resulted in an order 
by him, under Cl. 1, S. 75, Act 16 of 
1903, whereby he ordered the docu¬ 
ment to be registered. In the mean¬ 
time the estate of the minor sons 
of Sahu Parshadi Lai had been taken 
under the management of the Court of 
Wards, and the Collector of Moradabad, 
in his official capacity as manager of the 
Court of Wards, became charged with 
looking after the interests of the minors 
in this matter. The Registrar’s order for 
the registration of the document was 
dated 28th, June 1912. Within the pres¬ 
cribed period of 30 days, that is to say, 
on 23rd of July If 12, the Collector sent 
the document in suit to the Sub-Registrar 
with an official letter, enclosing also a 
certified copy of the order of the District 
Registrar. The Sub Registrar on receipt 
of this communication took cognizance of 
the same as a presentation of the docu¬ 
ment, within the roeaoingof S. 75, Cl. (2), 
Registration Act. and proceeded to re¬ 
gister the document accordingly. The 
present suit was instituted on 23rd 
November 1914, the plaintiff being the 
Collector of Moradabad as Manager of 
the Wards in charge of the estate of the 
two minor sods cf Sahu Parshadi Lai. 
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The defendants were the original mort¬ 
gagor, -who did not contest the suit, and 
a number u. subse;n: nt transferees. In 
the written statem nts filed by 9ome of 
these men the pie* was taken that the 
document 9ued upon had not been duly 
presented for registration within the re¬ 
quirements of the law, that its registra¬ 
tion was consequently invalid and that it 
could not affect the property hypothecated. 
The Court beiow fixed a number of is¬ 
sues, but as between the plaintiff and the 
subsequent transferees it ba9 tried out 
only the one issue as to the validity of 
the registration. Having come to a finding 
that the registration was invali 1 the 
learned Subordinate Judge has dismissed 
the plaintiff’s claim altogether holding 
that, as a claim for a simple money debt 
against the original mortgagor the suit 
would be barred by limitation. 

The appeal before us raises simply the 
question of the vali iity of the registration. 
In the earlier portion of this order! have 
taken occasion to dispose of two points 
which were incidentally argued. There 
remains the miin substantial point 
in the appeal, namely whether the Sub- 
Registrar of Mjralabad was right ia treat¬ 
ing this document as having been duly 
presented to him on 23rd July 1912, 
when he received it under cover of an 
official letter from the Collector of Morad¬ 
abad. In dealing with this point I do 
not propose to refer to the numerous 
authorities which have been cited before 
us. The present case is clearly distin¬ 
guishable on the fac:s from any of those 
authorities, in that it turns upon S.75, 
and nob exclusively upon S. 32, Regis, 
tration Act. This was not a case in 
which the registration officers had never 
boon lawfully eoisod of the document at 
all. There had been, as I have held, a valid 
presentation of the document in the first 
iuatance on 5th February 1912. Moreover 
there was in existence a positive order by 
the District Registrar that .the document 
be registered. The only question there, 
fore is whether the procedure adopted in 
carrying out that order was such as wholly 
to invalidated the registration which fol¬ 
lowed, or was at most an irregularity of 
procedure on the part of the Sub Regis¬ 
trar of Moradabad covered by S. 67 
Registration Act. The provisionsof S. 76 
01. (21, of the Act are some what curi¬ 
ously worded. There is uo such oatego- 
noal imperative as is to be found in 


S. 32, where it is laid down that, subject 
to certain exceptions, every document to 
be registered shall he presented by one 
or other of the persons described in the 
categories which follow. All that S. 75, 
Cl. (2), does is to empower the registering 
officer to register the document without 
such complete compliance aswould other¬ 
wise be required with the provisions of 
Ss. 58, 59 and 60 of the Act, provided 
only it be duly presented to him within 
30 days of the making of the Registrar’s 
order. 

The controversy before us has turned 
on the expression “duly presented." The 
Sub-Registrar’s duty, when he received 
this document on 23rd July 1912, was 
no doubt to 9at.isfy himself that it was 
being presents! to him by a person claim¬ 
ing under the document. If the Collector 
of Moradaba 1 had porsented himself in 
person at the office, the Sub-Registrar 
would presumably have takeu the Col¬ 
lector’s word for it that the estate of 
the minor sons of the deceased mort¬ 
gagee was now in his charge as manager 
of the Court of Wards and that he 
was entitled to prefer a claim under 
the document on behalf of the said 
minors, or he might have satisfied him¬ 
self on this point by a reference to the 
notification in the official Gazette. What 
ho had before him was an official letter 
on the authority of the Collector of 
Moradabad, claiming to be in charge of 
the estate of the minors and to he en¬ 
titled to present the document for regis¬ 
tration. The argument that the Collector's 
failure to present this application in per¬ 
son is a fatal defect in the registration 
of the document seems to me open to a 
reductio ad absurdum. Whoever the 
messenger may have been who carried the 
document in question along with the 
Collector’s letter to the office of the Sub 
Registrar of Moradabad, the Collector 
could have given him formal authority 
to present the document by the execution 
of a special power-of-attorney; that spe¬ 
cial power-of-attorney, being an instru¬ 
ment executed by the Collector in his 
official oapaoity could have been regis¬ 
tered on the strength of an official letter 
from the Collector without his personal 
attendance at the office under the pro¬ 
visions of S. 89, Registration Act. 

Oq the principle that the greater in 
eludes the less it seems to be asking far 
less of the Sub-Registrar that he should 
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take coguisauco of the Collector's official 
signature and designation to a letter in- 
forming him of the Collector’s interest 
in the document in suit and presenting it 
for registration, than to ask him to ac¬ 
cept a similar letter as proof of the fact 
that a particular document as for in¬ 
stance a power-of-attorney had been exe¬ 
cuted by the Collector. Under the cir¬ 
cumstances of the case I think we are 
not straining the law in holding that the 
presentation of this document made on 
23rd July 1912 was a sufficient compli. 
ance with the requirements of S. 75, 
Cl. (2) of the Act. Even if I do not think 
so, I should feel justified in regarding the 
action of the Sub Registrar in taking 
cognisance of certain facts on thestrength 
of an official letter received from the 
Collector of the District, without requir¬ 
ing the personal attendance of that officer 
before him as at most a defect of proce¬ 
dure, curable by the provisions of S. 87 of 
the Act, I hold therefore that the finding 
of the Court below that the document 
in suit is invalid as a mortgage for want 
of duo registration is incorrect and must 
(be reversed. Although certain other 
issues have been disposed of in the judg¬ 
ment under appeal this was the maiu 
issue decided as between the plaintiff and 
the subsequent transferees and it was 
certainly a preliminary issue. As wo have 
reversed the finding of the Court below 
on this point, I think the proper order 
to pass is that the decree of the Court 
below be set asido and the case returned 
to that Court for re trial and disposal on 
the merits. We leave the costs of this 
appeal, which will include fees on the 
higher scale to ho costs in the cause. 

Walsh, J.—I agree. I think the case 
of the respondents is iu attempt to ap- 
ply the dicta of the Privy Council to a 
situation ia respect of which they were 
certainly not uttered and to which I 
think, they are not applicable. I pro¬ 
pose to cite authorities only for the pur¬ 
pose of showing the principles which 
have to ho borne in mind and then to 
attempt to construe the somewhat com¬ 
plicated provisions in order to make them 
work, if possible naturally and easily. 
Now first with regard to the presentation 
by the pleader on 5th February. By the 
endorsement that presentation purports 
to have been made under the authority 
of a special power-of-attorney duly 
authenticated in the registration office 


t wo days before. I feel a difficulty in 
applying the terms of S. 60, sub-S. (2), 
to that endorsement. The endorsement 
it seems to me i3 only evidence of the 
facts mentioned by it after the provi¬ 
sions of the section have been complied 
with and a certificate has been issued for 
registration. And, inasmuch as the very 
question which wo have to decide is 
whether those provisions have been com¬ 
plied with as provided by S. 60, it looks 
to me somewhat like heging the ques¬ 
tion to apply S. 60, sub-S. (2), to this 
endorsement. There is a further diffi¬ 
culty strongly relied upon in argument 
by Dr. Sulaiman that it is only evidence 
of the fact9 mentioned in the endorsement 
and the endorsement does not, it so 
happens in this case, mention the fact of 
the execution of the power of attor¬ 
ney. An 1 therefore although I agree in 
the conclusion at which my brother ha9 
arrived to be drawn from that endorse¬ 
ment, I do so for somewhat different 
reasons, I think it is in any case apart 
from the provisions of the act an instance 
of the sort of case to which the old 
maxim of omnia presumujilur rite et 
solemniter esse acta ought to be applied 
and that view seera9 to me to be sup¬ 


ported by a passage in a case under this 
Act of a similar nature decided in tho 
Rrivy Conncil as long ago as 1877. In 
that case Muhammad Eiuaz v. BrijLal 
(l) Sir Montague E. Smith delivering tho 

judgment of their Lordships 9aid: 

“If the High Court is to bo understood to 
mean that in all cases whore a registered doed 
is produced, it is open to tho parly objecting to 
tho deed to ontend that there was an improper 
registration, that tho terms of tho Registration 
Act in some substantial respects have not been 
complied with, their Lordship* think this is too 
broadly stated. Undoubtedly, it would bo a most 
inconvenient rulo if it were to bo laid down 
generally, that all Courts, upon the production 
of a deed which has tho Registrar’s endorse¬ 
ment of duo registration, should be called on 
to inquire, before receiving it in ovidenco. whe¬ 
ther tho Registrar bad properly performed his 
dutv. Their Lordships think that this rule 
ought not to be thus broadly laid down, me 
registration is mainly required for the pur¬ 
pose of giving notoriety to tho deed . • • 
the regisration could at any time, at whatever 
distance of time, be oponed, pirtios would nevo 
know what to relv upon, or when they wouia 
bo safe. If the Registrar rofusos to^ register 
there is at once a remedy by an appeal. 

Applying that general statement oi 
principle to the endorsement on a deed 
tUa authentication before the 


1 (1875-78) 1 All 465=4 I A 166. 
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Registrar of a power-of-attorney under 
which a person presenting the deed for 
registration purported to act I think, in 
the absence of either a finding or of evi¬ 
dence to the contrary, and there is a 
total absence of either in this case, we 
are entitled to -assume that when the 
Registrar enlorse 1 on the doel th9 due 
authentication in his otfice of the power- 
of-attorney he meant that it was a power- 
of-attorney which had been properly 
executed and authenticated before him 
in accordance with law. And I therefore 
agree with ray brother that the case of 
the respondents with regard to the pre¬ 
sentation of 5th February breaks down, 
We therefore start with this that the 
document in question was presented at 
the Sub Registrar's Office for registra¬ 
tion in accordance with the requirements 
of the law which, the Privy Council in a 
passage which I propose to cite had said 
‘it is the duty of Courts of India to see 
carried out ” The guiding principle re¬ 
cognized more thaa once by the Privy 
Council and reiterated by decisions in 
this Court ie to be found in the head- 
note to the decision in Mujibunnissa v. 
Abdur Rahim (1). 

“The power and jurisdiction of the Registrar 
only arl*03 when ho is invoked by a porson in 
direct roUtion to the document.'* 

And the oeo33sity of guarding against 
opening the door even to trivial brea¬ 
ches of these requirements has been re¬ 
cently enforcod by the judgment of their 
Lordships delivered by Sir John Edge in 
Janbu Pershad v. Muhammad Nawab 
A/tab Ali (2): 

"It is tho duty of Cjurts of IodU not to allow 
the imperative provisions of tho Act to be de¬ 
feated when as in this case, it is provod that an 
agent who presented a document for registration 
had not been duly authorized in the manner 
prescribed by the Act to present it.” 

I would only add that a perusal of the 
judgment of the High Court in that case 
delivered by Griffin, J., shows that there 
was positive evidence and a finding of 
fact negativing the striot compliance 
with the requirements of the Act. These 
cases are decisions, as my brother has 
pointed out, under Ss. 32, 33 and 34 of 
the Act. And, as my brother has already 
pointed out there is in the provision 
about presentation in S. 75, to which I 
propose to refer in a moment, an absence 


Jl t,Da u imperative language which Si 
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John Edge refers to in the passage I have 
quoted. This brings me to the question 
of the second presentation, namely, of 
23rd July by the Collector through a 
letter after various incidents including 
the death of the mortgagee had occurred 
and a proceeding had taken place before 
the Registrar. 

The receipt of that letter was carefully 
endorsed by the Sub-Registrar on the deed 
on the same day, and the second point 
which wo have to decide—-and it is really 
the great difficulty in the case—is whe¬ 
ther there was a due presentation of that 
deed in accordance with S. r ib. I have 
come to the conclusion that there was, 
very largely for tVi)3 reason. I think 
Part 6 and Part 12 of the Act deal with 
totally different circnmsbaDces and con¬ 
template a totally different situation, and 
that the fallacy underlying the respon¬ 
dent’s argument is an attempt to introduce 
into Part 12 considerations bearing upon 
interpretation which are really only ap¬ 
plicable to Part 6. The contrast between 
the two parts is really significant. Part 6 
is a collection of sections, and they are 
those on which the decisions of High 
Courts and Privy Council have been 
mainly given, dealing solely with “of 
presenting documents for registration." 
Part 12 is also self-contained and deals 
with a situation created by what isoallod 
of refusal to register," we have to deal 
with a ease of refusal to register and of 
another kind of presentation in conse¬ 
quence of tho proceedings rendered neces¬ 
sary by suoh refusal. S. 71 (2) says that 
no Registering Officer shall accept for regis¬ 
tration a document endorsed with a refusal uu- 
lo3s and until, under the provisions hereinafter 
coutained, the document is directed to bo regis¬ 
tered.” 

• • Section 72, so far as there is anything 
before us in the case at present, does not 
apply but I refer to it for one rather im¬ 
portant fact. The word presoted" occurs 
in it, namely, that an appeal may beheArd 
from the order of the 'Sub-Registrar if 
presented to the Registrar within 30 days. 
It could hardly be contended that that 
presentation must be of the strict per¬ 
sonal oharaoter which is obviously in¬ 
tended by Part 6 of the Act and therefore 
we find in the part of the Aof which we. 
have to construe that the word "pre¬ 
sented" is used in what I may oalla more 
elastic sense. S. 73 deals with.the right 
of the party who desires to secure regis¬ 
tration where the Sub-Registrar refuses on 
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the ground of the denial of execution. 
That right is to apply to the Rcg ; «trar to 
establish his right to have the d. urr.ent 
registered. S. 74 provides for an inquiry 
before the Registrar as the result of such 
application into (a) the executirn. (h) the 
compliance with the requirements of the 
law. As regards “presenting” it clearly 
refers to such presentation as is dealt 
with by Part 6 “so as to entitle the Iccu- 
ment to registration.” And in connexion 
with such inquiry S. 75 (4) enables the 
Registrar to summon and enforce the at¬ 
tendance of witnesses to compel them to 
give evidence as if he were a Civil Court 
and to deal with cost3 which are made re¬ 
coverable as if tbev had been awarded in 
a suit under tbe Code of Civil Procedure. 
In my view that proceeding i9 a judicial 
proceeding and was intended hy tbe legis¬ 
lature to be a judicial proceeding, the 
ordinary penalty for failure in which wa9 
visited on the unsuccessful party in tbe 
way such penalties are. And to may mind 
therefore the questions of the due execu¬ 
tion, the due authorization of the person 
presenting, and the due presentation, 
when such an inquiry has taken place, are 
decided and disposed of for the purpose 
of the immediate question of registration 
or non-registration in a final order. 

The result of the Registrar's order, if 
in the affirmative, is to establish tbe right 
of the person to have the document re¬ 
gistered and to entitle the document to 
registration, and the form of hU order is 
an order that it shall be registered. To 
my mind, though I feel difficulty and 
hesitation about it, it would ho to attri¬ 
bute totally superfluous particularity to 
the legislature if one were to hold that 
these provisions in S. 75 superimpose 
upon that solemn prt ceedingand final de¬ 
cision a duty, upon the person whodesires 
merely to carry out the order of the Re¬ 
gistrar, of performing the strict forma¬ 
lities which are necessary and repeatedly 
held by the Privy Council to he necessary 
before the registration by the Registrar 
has taken place. To my mind what hap¬ 
pens after the Registrar's order as pro¬ 
vided by S. 75 is pure machinery. Any 
form of presentation, if it is hacked up by 
an application which takes place on the 
part of the presenter and is noted on the 
order in his favour, is sufficient. And even 
if it were not, I agree with my brother 
that S. 87 covers the case. And if some 
other form of presentation is intended the 


mistake is merely a defect in procedure. 

I therefore agree that thisdecision cannot 
stand and that the case is not covered by 
any of the authorities cited to us. 

I want to add one word with regard to 
the way in which the case has been dealt 
with. As I have often said, it is in the 
interests of the Courts themselves, and 
what is far more important, in the in¬ 
terests of the litigants that in a case of 
this description, where the evidence has 
in fact been taken and both sides have 
done all that they are able or likely to be 
able to do before the trial Court, and the 
Court, when it sits down to review the 
whole case and write its judgment finds 
that there is some point which in its opi¬ 
nion enables it to dismiss the case, it 
should go on to dispose of all of the issues 
which have been dealt with in evidence 
and argued at the Bar before it. It is just 
a3 easy and there is no better time than 
when the hearing of the case is fresh in 
the recollection of the Court. Nobody is 
infallible and in a difficult case of this 
kind it is not unlikely that the appellate 
Court may take a ditferent vi«w of the law 
and therefore it is of the highest impor¬ 
tance that the Courts with these points 
before them should go on to complete the 
whole case and come to a conclusion upon 
the merits. 

The real question in this case is whe¬ 
ther there is anything to show that these 
two infant children, whom the Court of 
Wards represents as plaint ills, are to he 
deprived of the fruits of the contract en¬ 
tered into by their father. And hero are 
we sitting in this Court with all tbe evi¬ 
dence material to that pointalready given 
on both sides in tbe Court below, and if 
findings had been arrived at by the Court 
below, fully equipped for disposing of the 
case upon the merits compelled to send 
the case hack practically for a re-heariDg, 
probably before another Judge, two years 
at least after the original hearing of the 
suit. It is suggested that even after that 
has taken place and it has come to this 
Court again, there might still be an ap¬ 
peal to the Privy Council on the main 
question of registration. All these pro¬ 
ceedings have a tendency to prolong to an 
unspeakable extent the decision of a com¬ 
paratively trivial dispute and to accumu¬ 
late the expenditure of costs out of all 
proportion to the issues involved. Of 
course where there is a preliminary point, 
it is a totally different matter, viz,, as to 
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whether a heavy appeal has been present¬ 
ed out of time. No doubt it is necessary 
to dtoided as a preliminary matter whe¬ 
ther the Court is competent to hear it at 
all. When everything has been done to 
enable the trial Court to dispose of a case, 
I think it is a great misfortune, and it 
happens a great deal too often, that the 
Judge gets rid of it by disposing of some 
legal technicalities raised by one of the 
parties and leaving the merits wholly un¬ 
touched. I agree with my brother that 
this is a preliminary point and that the 
proper order is the one that has been 
passed. 

By the Court.—We set aside the de¬ 
cree of the Court below and remand the 
case to that Court under O. 41, R. 23, 
Civil P. C., for ro-tiial and disposal on 
the merits. We leave the costs of this 
appeal, which will include fees on the 
higher scale, to be costs in the cause. 

V.B./r.k. Case remanded . 
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(c) Transfer of Property Act (188 2), S. 59 

—Mortgage need not be in one document. 

A mortgage need not be contained in ooc or 
any other particular number of documents, it 
may be collected from a variety of documents so 
long as the effective document is a duly signed, 
attested and registered instrument in accordance 
with S. 59, T. P. Act. [P 207 0 11 

Sunder Lal t Tej Bahadur Sapru and 
Badha Kanta Malaviya —for Appel¬ 
lants. 

Motilal Nehru and Suredra Nath Sen 
—for Respondents. 

Walsh, J. —The facts of this case are 
remarkably simple, though the questions 
which have been raised and discussed 
before us have covered a wide area. The 
plaintiffs, who brou'ht this suit in the 
Court of the Third Additional Subordi¬ 
nate Judge of Aligarh to enforce a mort¬ 
gage or rather, as they alleged, two rnDrt- 
gages dated respectively 15th May and 
2lst July 1909, carry on business as 
bankers and commission agents in the city 
of Benares. The defendants at or about 
the time carried on business as saltpetre 
merchants and were in the year 1909 


PlGGOTT AND WALSH, JJ. 

Moti Chand and others —Appellants. 

v. 

Lalla Prasad and others —Respondents, 
First Appeal No. 225 of 1915, Decided 
on 14th December 1917, from a decree of 
Third Addl. Sub Judge, Aligarh. 

❖ (a) Evidence Ac! (1872), S. 68—Mortgage 
deed entering wrong rate of interest—Second 
deed executed incorporating tome clauses of 
first deed Su ; t on mortgage —One attesting 
witnesses of first deed dead—Second called 
but not examined — First deed could not be 
used in evidence—But as part of second deed 
it was admissible. 

Defendants executed a mortgago in favour of 
plaintiffs, bat it was discoverei that the scribe 
had erroneously entered a lower rate of interest 
in tho deed than was agreed upon between tho 
parties. A fresh deed was thereupon drawn up 
and executed, which described the correct rate of 
interest and incorporated some clauses of tho 
previous deed. In a suit on the mortgage it was 
found that one of the attesting witnesses of tho 
first deed was dead. The second attesting witness 
was summoned but not examined: 

« ^ tbat deed could not be used 

in evidence as an independent document either 
requiring attestation or in fact attested, inasmuch 
as the provisions of S. 68, had not been com- 
plied with: r P om n n 

atteite^and^ 0 ^ havin 8 been duly 

/ r!v ntad aad having Incorporated 
the prior doed, the prior deed was adnm.iblo in 

ih? r a -j Part of ‘ he second deed. IP 206 0 1,2] 
*2 Evidence , Act (1872), S. 68—"Called•* 
T“‘ ,e " d ? re 1 f [° r giving evidence. 

t f C * 1 U f d in ,f- 6S . tendered for 

the purpose of giving evidence. IP 202 0 21 


obviously in considerable difficulties. 
Through the medium of an agent or 
general-attorney of the plaintiffs.onu Beni 
Prasad Dube, it was arranged between tho 
plaintiffs and one of the defendants, Sri 
Krishna Chand, that inasmuch as a con¬ 
siderable sum was already due from tho 
defendants to tho pinintiff9 in respect of 
commission and other dealings which had 
taken place between them the plaintiffs 
instead of pressing for payment should 
render assistance to the defendants by 
treating the existing debt as a loan and 
taking security over their property. The 
present defendants were members of a 
joint Hindu family and carried on busi¬ 
ness together as 9uch, Lalfca Prasad being 
father and Sri Krishn Chand and Jhabhu 
Lai being the two sons. Thore was a 
good deal of delay in the completion of 
the necessary formalities to carry out the 
transaction, due apparently to some dis¬ 
cussion with regard to the Amount of the 
outstanding account between the defend¬ 
ants and the plaintiffs at that date. 

This however, is not material because 
the amount of the debt was agreed and 
there is in fact no dispute as to the sub¬ 
stantial effect of the transaction which 
was entered into. The whole difficulty that 
has been raised is one of form, A document 
was prepared by a pleader whion was 
intended to be a mortgage, to carry out 
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the arrangement which hid been agreed 
upon. It was written by a scribe of the 
name of Mukundi Lil and the plaintiffs’ 
general attorney, Beni Prasad, according 
to his own account, with certain other 
persons who were to act as witnesses 
attended at one of the defendants' places 
of business in Farrukhabad. The father 
was absent. It is suggested that he was 
keeping out of the way on account of the 
pressure of his creditors. However that 
may be it is clear that he was not present 
on the occasion when the parties met with 
a view to executing the document, and it 
was signed only by the two sons above 
mentioned and by Sheobandhan Dube and 
Janki Da9 as attesting witnesses. It was 
alse signed by his own hand by the scribe, 
in the sense that it contained a clause in 
hi9 own handwriting stating that he had 
written the documonton the I5th of May. 
And undoubtedly at one time it was sug¬ 
gested, and one of the grounds raised in 
the memorandum of appeal was that if 
there was any defect in the document by 
reason of the absence of sufficient attesta¬ 
tion, that was cured by the clause con¬ 
taining the signature of the scribe. That 
argument, however was not seriously press¬ 
ed; the scribe’s evidence shows that he 
did not purport to attest anl no further 
reference need be made to it. The docu¬ 
ment having been thus executed by the 
two son9 whose signatures are said to 
have been attested by these two men Sheo- 
bandhan Dube and Janki Das it appears 
to have been originally intended to have 
the document registered in accordance 
with law as quickly as possible. But the 
plaintiffs, the mortgagees, required the 
signature of the father and the document 
was sent to him for signature and re¬ 
turned to the son. Sri Krishn Chand duly 
signed by the father on 31st May 190*3, 
after a delay of some 13 or 14 days. What 
happened when the father affixed his 
signature does not appear. It is however 
quite clear that his signature was nob 
attested by either of the attesting wit¬ 
nesses to the deed. 

The document having been thus exe¬ 
cuted and registered and being at that 
time clearly regarded by everybody as a 
complete valid and properly executed 
mortgage-deed in accordance with the 
strict provisions of the law, was disco¬ 
vered to contain a slip by the scribe. The 
agreement had been for a rate of interest 
at eight annas per cent per mensem, but 
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only eight annas per cent, per annum was 
provided in the interest clause. It became 
necessary to correct this blunder and by 
consent of everybody a fresh deei was 
entered into on 21st July 1903 with this 
object. The terms and effect of that deed 
it will be necessary to consider with some 
care hereafter. It was duly signed by 
Lalta Prasad, the father and by both his 
sons in the presence of two attesting wit¬ 
nesses. It wa9 duly attested by Janki 
Das one of the attesting witnesses to the 
former deed, and by Makundi Lai the 
scribe, and it was registered according to 
law ou 16th November 1909. Default hav¬ 
ing been madethe plaintiffs instituted this 
suit on 18th April 1914. Substantially 
there was very little contest about the 
merits. The main controversy turned upon 
the question of the attestation and the ad¬ 
missibility of the deed of 15th May 1909. 
One of the defendants Jhabbu Lai put in 
no appearance. The other two the father 
and one of the sons, admitting their sig¬ 
natures and denying that the amount en¬ 
tered in the deed was correct, alleged that 
the dee 1 , had not been duly executed and 
that the signatures had not beeu attested 
according to law. The first Court held 
that the document was inad missible under 
S. 6S, Evidence Act, for the following rea¬ 
sons. 

At the trial it appeared that Shooban- 
dhan Dube was dead. Janki Das was in 
Court. He was not called. The docu¬ 
ment was one which was required by ‘law 
to be attested and no attesting witness, 
although oue was alive, was called, as re¬ 
quired by S. 68, Evidence Act. He had 
been summoned and was present in Court. 
The expression "called” used in the sec¬ 
tion clearly means tendered for the pur¬ 
pose of giving evidence. The learned 
Judge, therefore, had no alternative but 
to reject the document,and we agree with 
the course which took and with the reason 
which he gave for so doing. Very little 
attention, judging from the evidence and 
froui the judgment, appears to have beeu 
paid to the supplementary or second deed 
of 2Lst July 1909. But relying on cer¬ 
tain authorities which the learned Judge 
refers to in his judgment he gave effect to 
the deed of 15th May 1909, which he had 
rejected as inadmissible as a mortgage, as 
evidence of a covenant to pay, and pass¬ 
ed a personal decree against all throe de¬ 
fendants for the amount due. Thereupon 
an appeal was brought to this Court by 
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plaintiffs, challenging the decision upon 
three grounds: (1) That the execution of 
the deed had been proved. (2) That the 
evidence of the scribe who had in fact 
been called was suflicient as that of an 
attesting witness and (3) that the learned 
Julge had not properly weighed the evi¬ 
dence. There was a difficulty in serving 
the respondents with the notice of appeal. 
Ultimately substituted service was or¬ 
dered by means of advertisement in the 
newspapers, and whether or nob they had 
knowledge of the proceedings they did 
not in fact appear, although fchb order for 
substituted service was duly carried out 
at the hearing of the appeal, which was 
opened before my brother Piggotand my¬ 
self on 29th March 1917. 

During the discussion in the opening 
of the appeal it was pointed out amongst 
other things that there was some difficul¬ 
ty in appreciating the grounds upon which 
the learned Judge had given effect to the 
deed as a covenant to repay the money, 
while rejecting it as inadmissible under 
S. 68, and it was urged upon us with some 
forco that if the failure of the suitresult- 
od from the omission to call Janki Das 
during the trial,- that was an omission 
which might, subject to certain penalties, 
b9 repaired without injustice tothedefen- 
dants, if we were to afford an opportuni. 
ty to the plaintiffs of producing him as a 
witness in this Court. We made an order 
on 29th March 1917 in the following 
terms: 

“Without discussing further the question of 
law raised by this appeal, wo think it sufficient 
to aay that, under the circumstances, tho appel¬ 
lants are entitled to an opportunity of producing 
boforo this Court for examination tho witness 
Janki Das, who should perhaps have been produ¬ 
ced by them in tho Court below. Assuming that 
the appellants are prepared to deposit tho neces¬ 
sary foes and expenses wo order that this case be 
put upon any near convenient date, and sum¬ 
mons to Issue for the attendance of tho said wit¬ 
ness Janki Das, son of Kbiali Ram, oasto Maha- 
jan, resident of Muballa Mufti Saheb, in Farru- 
khabad, in this Court on suoh date.” 

Difficulties arose in carrying out that 
intention owing to the illness of Janki 
Das. Adjournments were applied for from 
time to time, which were granted in the 
hope that the whole thing might be set¬ 
tled by hearing the evidence of this wit¬ 
ness, who might have been tendered in 
the Court below. Unfortunately the wit¬ 
ness got worse and died and it was there¬ 
fore impossible for the appellants to call 
mm; The oase therefore oame on. for re¬ 


hearing before us in the condition in 
which it was, when it was originally 
opened before us in appeal with the ad¬ 
dition which we had made by the order 
we passed on 29th March 1917 On 
this occasion the respondents put in an 
appearance and several questions have 
been argued in attack upon and in support 
of the decision of the Court below. 

The real question which we have to decide 
is whether in fact the plaintiffs, in the 
events which have happened, have been 
able to establish by legal evidence the 
execution in their favour of a mortgage 
for this debt over the property of the 
defendants, and whether they areentitled 
to an order enforcing it in this suit. Now 
it is abundantly clear that the loan was 
made, that it was obtained by the defen¬ 
dants offering a substantial and valuable 
security, that the money i9 still due, and 
that the defendants have no merits of 
any kind. The case is an illustration of 
tho pitfalls which the prudent provisions 
of the legislature made for the protec¬ 
tion of ignorant and foolish persons may 
possess for the ordinary men of busine99 
and the use that knaves may make of 
them. There are, in evidence, some oopy 
letters dated one of 19th May 1909 and 
two each of 1st June 1909. These, if 
genuine, are conclusive as to one mate¬ 
rial faot in dispute namely the attesta¬ 
tion of the father's signature. Duo notice 
to produce the originals of those was 
given to the plaintiffs through the Court 
on 25th January 1915. Bani Pra9ad, the 
general attorney of the plaintiffs, was 
cross-examined with a view to explain¬ 
ing the absence of the originals which 
were not forthcoming. Ho oxplaiued that 
after some short period it was the prac¬ 
tice in the plaintiff's business to weed 
out and destroy letters, and the topio 
was pursued no further. Clear notice 
wa9 given to the plaintiffs of the exis¬ 
tence of these letters. They were called 
upon to produce them and the defendants 
were entitled to use their copies. We 
have.examined the defendants' pre 9 seopy 
letter book, in which these copies are 
contained. It is, relatively speaking, well 
kept and we are both satisfied that it is a 
genuine book. 

These oopy letters Bhow three things. 
Firstly, that after being written out the 
day before, the document 15th May 
1909 was signed by the two sous and at¬ 
tested by Sheobandhan Dube if not by 
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Janki Das, but that on 19th May the 
father had not signed it. Secondly that 
registration was delayed until after 31st 
May 1901 when the document was re¬ 
ceived hick by Sri Krishen Chand from 
his father with the father’s signature 
upon it, and that if the plaintiffs had not 
insisted upon the father's signature the 
defendants would have registered the 
document without it regarding the execu¬ 
tion as then complete, and thirdly that 
the defendants were in need of money, 
that they were in profound misery, that 
their honour was in jeopardy and that 
they were anxious to do all they couid to 
complete the security. What happened 
at the trial as-to the failure to call the 
attesting witness has b?en clearly stated 
in the judgment of the first Court nud 
has already been referred to above. The 
only living attesting witness was present 
in Court and was deliberately not called. 
This fact aloue prevents the document by 
virtue of the provisions of S. 68. Evi¬ 
dence Act, from being "used as evidence,” 
and if the plaintiffs’ case rested upon the 
document of 15th May alone it must 
fail. We see no escape from this con¬ 
clusion. 

It was urged that the events which 
happened in this Court cn 29th March 
1917 and the death of the missing wit¬ 
ness have removed this case from the 
operation of S. 6b We cannot agree with 
this view. We ordered that the plain¬ 
tiffs appellants should he given an oppor¬ 
tunity of producing the witness. It 
seems to us that that order had none of 
the attributes of finality. If was made 
an ex parte hearing The respondents 
ought not to be allowed to improve their 
position by the fact of their absence. 
But it appeared to us that, apart from 
the debatable point as to whether the 
learned Judge ought, in the circumstances, 
to have given a decree for the principal 
money at all, it was possible that the 
omission of the plaintiffs in the first 
Court was a mere error of judgment 
which it was not too late to repair and 
that by allowing them to repair it justice 
might be done by penalizing by seme 
order in respect of costs for their error. 
But it now appears perfectly clear that 
their act in refraining from calling Janki 
Bas was due to their deliberate decision 
as to the conduot of their case. 

The letters 19th May and 1st June 
1909, though on the file, had not 


been priuted in this Court’s book and 
had unfortunately been ignored in the! 
judgment of the first Court and had 
not been considered relevant by the ap¬ 
pellants in their presentation of the 
evidence. When we made the order of 


29th March 1917, we had do notion of 
their existence. They now make it plain 
that the plaintiffs’ general attorney en¬ 
deavoured to prove the due attestation of 
the document of 15th May by the grossest 
perjury. Ho swore that the signatures of 
the father and the two sons were affixed 
in his presence and in that of Janki Das, 
Sheobandhan Dube and the scribe. 
“Jhabbu Lai," he said, 

“read the document and the other defendants 
(that includes the father, there can be no mis¬ 
take about it) heard it ’’ 

The fact is that the father was not 


there. Further he said in cross examina¬ 
tion: 

“nobody signed the document on the day it was 
written. The signatures of the witnesses and the 
executants were affixed on the following day. 
Lalta Prasad was not present on the day tbo 
documeut was written. lie came tbo next 
day, and tbo signatuie was atlixed on tho 
same day." 

These statements are clearly deliberate 
falsehoods. Moreover, the evidence of 
Beni Prasad made an unfavourable im¬ 
pression upon tbe learned Subordinate 
Judge, who was not inclined to believe 
that Beni Prasad was present even when 
the document was signed by tbe eons, 
and in this conclusion he is very likely 
correct. Makundi Lai was even more 
specific both in eximiuatioc-in chief and 
in cross examination. He lied with 
elaborate and vivid detail and identified 
Janki Das as having attested all the three 
signatures oo the same afternoon. He 
described in minute detail tbe process of 
execution and stated that Lalta Prasad 
affixed his signature first of all. \Nhat 
the condition of Janki Das s mind may 
have been it is idle to speculate, but he 
could not, if called, have stated, what 
the contemporaneous documents now show 
to have been the facts, without destroy¬ 
ing the plaintiffs’ case and casting dis¬ 
credit upon both their general attorney 
and the scribe. Had we known on 29th 
March the real state of the evidence on 
the record, it is unlikely that we should 
have granted any indulgence to the plain¬ 
tiffs who had conducted their oase with 
such materials. We think it was open 
to this Court at any time to hear further 
argument and finally to refuse to allow 
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additional evidence to be given. Oar 
previous order, made by us under a mis¬ 
apprehension, cannot be used to enable 
the plaintiffs (o avail themselves of S b9. 
We hold therefore that the document of 
15th May cannot he used in evidence in 
the sense contemplated hy S. 68 , that is 
to say, as a mortgage which is required 
by law to be attested and has in fact been 
attested. 

The three letters to which I have re¬ 
ferred further show that the document 
was not in any case duly attested, one of 
the signatories having clearly signed it at 
another place and on some date subse¬ 
quent to the attestation by the only 
witnesses whoare alleged to have attested. 
It was urged with great force by Sir 
Sunder Lai on behalf of the appellants 
that it might be treated as a document 
duly signed, attested and executed by two 
members of a joint Hindu family dealing 
with joint family property and that the 
consent of the remaining member of the 
family, in this case the father, who clone 
could object, could be proved by any 
method known to the law. Speaking for 
myself I do not think it necessary to 
decide whether this contention is sought 
or not, because in either view the pro¬ 
visions of S. 68 not having been complied 
with, the document cannot be used as 
evidence at all as a document either re¬ 
quiring attestation or in faot attested. 
But this does not, in the events whioh 
have happened, prevent it from being 
used in evidence as something else or for 
any other purpose. It is obvious that 
o. 08 is subject to some limitation, e. g 

if the document were tendered in some 

other proceeding for the purpose of prov¬ 
ing the handwriting of the soribe, it 
could not seriously he objectel to upon 
the ground that, no attesting witness 
being called to prove it. it could not be 
used in evidence at all. 

The second deed of 21st July, as I have 
pointed out. was signed by all the parties 
to the ransaotion in thissuitduly attested 

ii Q uVr e818t0r0d - 1 fcreated thedocumeDt 
rBnnai h ^ May a3 “ Valld mort 8 “g 9 -deed and 

t?on B « d K°™ 0, a u any rate ' of it9 etipula. 

aa ' be,De the terms which were to 
govern the new oontraot. We think it 
quite clear that we are entitled to look 
at the document of 15th M.y identified by 
reference, as it clearly i 8| j n t u Q A J 

thefle° , r l8fc i J i ,ly iD orderto ascertain what 
these stipulations were. .If they had 


heen contained in some other kind of 
document, deary iJeotifieJ, to which the 
parties agreed that reference should be 
made for the purpose of interpreting their 
rights and obligations, such a dooument 
would clearly he made admissible hy the 
act and contract of the parties, even 
though as an independent legal document 
it was itself inadmissible. It derives its 
admissibility from another source which 
binds the parties. This would apparent¬ 
ly be so according to English law, under 
what is described in Taylor on Evidence 
as the sixth exception to the rule of in¬ 
admissibility due to the absence of an 
attesting witness, if the party objecting 
to it took some benefit from the latter 
dooument which treated the earlier one 
as valid. This is not the case here, the 
party objecting clearly undertook a great¬ 
er burden. But I think in truth that it 
is not really an exception to the rule at 
all. but merely an illustration of a docu¬ 
ment to which the rule in England is 
inapplicable, and that the rule in India, 
that is to say, S. 68 is equally inapplica¬ 
ble in the present case for the purpose of 
deciding whether the earlier document is 
admissible as a document to which the 
parties have referred otherwise. 

The case before us on this point bears 
a remarkable similarity to the case of 
Fishmonger's Company v. Dimsdale(l). In 
that case the decision of the Tendal, C. J. 
as reported in the statement of facts at 
p. 57 of the Law Journal Report, is pre- 
cisely the ohjeotion now raised to the ad¬ 
missibility of the document of 15th May. 
hut an exceptionally strong Court of the 
Exchequer Chamber overruled this objeo- 
tion and held that the dooument was ad¬ 
missible. The ease occurred before the 
Oommon Law Procedure Act of 1864 
and the rule of law whioh had to be 
dealt with namely, with regard to the 
necessity of calling subsoribing witness in 
order to render a dooument admissible at 
all, in substance did not differ from S. 68 . 

th a « 0 rA Parke .L n 8,V1DfiiudgmeDt ^ve as 
k- D . that the memora ndura end- 
orsed, whioh corresponds in this oase to 

the dooument of 21 st July, incorporated the 

S OoTe r U, ? ent - 1 Pr6f0r the i ud 8 '»enfc 
of Coleridge, J., as reported in the Law 

Journal Report, who added his own 

reason in fchese words. “There is a 

identification by wo^ of ^feT. 
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when a similar case arose at a later stage 
with reference to its admissibility having 
regard to the stamp, the Chief Justice 
was overruled for treating the earlier do¬ 
cument as incorporated thereby, follow¬ 
ing the dictum of Parke, B. (vide 22 
L. J. C. P.). But the principle is clear 
although the language in which if is ex¬ 
pressed in the published report of the 
judgment may not he scientifically accu¬ 
rate And we find it difficult to draw 
any distinction between that case and the 
case before u9. We were referred to a 
further decision which is also very much 
in point. In 1885, the question arose 
as to the due registration of a deed of 
conveyance. There had been aD earlier 
deed of 1873, which was not registered. 

The transaction was sought to be carri¬ 
ed out and put in force through a subse¬ 
quent deed, namely of 1878, ‘which, no 
doubt, did a little more than the docu¬ 
ment of 21st July does, actually re affirmed 
and repeated in its entirety the deed of 
1873, referring to it in express terras and 
setting it out in a schedule as part of 
itself, namely, the deed of 1878. When 
presented for registration, the memoran¬ 
dum of registration wa9 written not on 
the first sheet but at the end of the deed 
which wa9 annexed as a schedule to the 
deed of 1878. I take that statement 
from the judgment of Sir Barnes Peacock, 
and it would appear from that that the 
deed of 1873 had actually been copied out 
or itself annexed as a schedule to the 
subsequent deed of 1878. But there can 
be no difference in principle whether the 
document is incorporated by actual physi¬ 
cal annexation, or by reference in un¬ 
mistakable terms of identification. The 
High Court in that case had held that the 
registration was insufficient because the 
the latter document had not been 
registered and the endorsement upon 
the deed in the schedule, being upon 
a document which in itself could not 
be proved could not be looked at. 

The Privy Council overruled that conten¬ 
tion in these words, 

“that document (that is, referring to the earlier 
document) was Dot proved. It could not be 
proved became it could Dot be given in evi¬ 
dence. But the fact that the deed itself could 
not bo given in evidence was no reason why 
the deed of 1878 should not be given in evidenco 
and that deed (referring to the deed of 1873) 
was proved to have been executed and daly 
registered 

That language covers, in our viow, in 
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almost express terms the point raised in, 
this case, namely as to whether the 
document of 21st July having been duly 
executed and attested does not in suffi. 
cient terras refer to the earlier document 
which was inadmissible in itself, so as 
to make it admissible as part of the lafc 
ter document. The question of inter¬ 
pretation remains. This of course is 
totally distinct -from fcbe question of 
admissibility. What is the effect of 
these two documents bearing in mind 
• that we are not entitle! to treat the 
document of 15th May as a mortgage at 
all or even as a documents in itself bind¬ 
ing upon the pirties for anything? On 
the whole we think that the document 
of 21st July 1909 hypothecates the pro¬ 
perty described in the specification for 
interest at eight anoas per ceot-per men¬ 
sem on the sum of Rs. 32,914-3 9 from 
15th May 1909. We also think although 
we-feel sum doubt about it, that it suffi¬ 
ciently hypothecates the property for the 
principal sura. It clearly repeats or in¬ 
corporates the clauses in the deed of 
15th May which relate to interest. It 
says: 

“We shall pay interest on the debt due to the 
Babu Sahibs at G per coot per annum,» whioh 
is equal to eight annas per cent per mensem, 
in accordance with the stipulation laid down in 
the aforesaid mortgage deed.'* 

The document must at any rate there¬ 
fore be construed as having contained 
within it, in express term9 at least 
Cls. 1, 2 an 1 3 of the document of 15th 
May. Cl. 2 provides that if the inter¬ 
est is not paid within six months the 
executants shall he liable to pay com¬ 
pound interest at eight annas per cent 
per mensem and further that (after ful¬ 
filment of certain provisions which in¬ 
volve a reference to the body of the 
document to ascertain the meaning of 
the words "the above term”), 

“the *aid Babu Sahibs will be at liberty to re¬ 
cover the entire amount payable to them by 
taking proper proceedings from our person the 
porty mortgaged and other property, moveable 
as well as Immovable belonging to us the execu¬ 
tants “ . 

The indebtedness for the principal is 
clearly acknowledged by the deed cf 2lst 
July, and we find it difficult to giveeffeot 
to Cl 9 . 1, 2 and 3 which are thus clearly 
incorporated and accepted in the docu¬ 
ment 21st July as governing the pay¬ 
ment of interest together with the con¬ 
sequences for non-payment without also 
giving effect to those partsof them which 
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govern fcho payment of the principal. 
The two are indissolubly connected. The 
property mortgaged is clearly specified in 
the later document of 21st July: Cl 2 
can only mean that a power of sale is to 
be exercised by the Babu Sahibs for non¬ 
payment and Cl. 3 refers to realization 
which can only b9 read having regard to 
the provisions of Cl. 2 as meaning sale. 
The terms of S. 58 defining a mortgage 
are, 

‘'a mortgage is the transfer of an interest in 
epecifi'd immoveable property for the purpose of 
recuriog an existing debt.” 

"Where a mortgagor binds himself personally 
to pay the mortgage money and agrees exprossly 
or impliedly ibat in the event of his failing to 
pay according to his contract the mortgagee 
shall have a right to cause the property to be 
sold and ibe proceeds of sale to be applied in 
payment of the mortgage money the transaction 
i9 called a simple mortgage.” 

We think that that is what all three 
executants impliedly did when they signed 
the document of 21st July. Their in- 
tention is obvious. The only doubt is as 
to whother they carried it out. It was 
unnecessary that they should repeat in 
ox press terms all that they had agreed to 
in the previous transaction, for both parties 
treated the previous deed as binding upon 
them; but it so happens that out of extra 
precaution they did repeat and reiterate 
those terms which wo have mentioned and 
thereby impliedly gave the mortgagee a 
power to sell not only for the new rate 
of interest but for the principal. A 
mortgago need not be contained in one 
or any other particular number of 
documents It may be collected from a 
variety of documents so long as the 
$£22 document is a dnly signed, 
attested and registered instrument in 
(accordance with S 59. T. P. Act. We 

niTkA fc J a fcDl8 i 9 tho real legal 0ffeot 

of the document which was duly ex¬ 
ecuted and attested on tho 21st of 

are y therefor6 - fcha Plaintiffs 

Snnn fV. f d to . 8U00e «a in this suit 

nn« th K- u gr ° and - 11 i9 D °* tho ground 

Tn ?h« • V he 0980 Wa8 fir8t inched 

m the plaint, nor upon whioh the oaee 

was fought in the first Court, nor is it 

thei? m« d UP0E i Wh ' ch the P la »°t'ffo by 
their memorandum of appeal sought re 

lief in this Court, but, we think, it is the 

gropnd whioh gives effect to the real 

wh?o B h°5 ,OD b ? tween fc ho parties, and 
which does substantial justice in spite of 

the m , 3t a ke8 th pla . Qtiff8 have P£of 

The p! WD t and the memorandum of appeal 


must ho treated as having been duly 
amended for the purpose of raising the 
claim in this form based upon the subse¬ 
quent document of the 21st of July 1909. 
But we do not think that the omission 
by the plaintiffs in the conduct of their 
suit ought to stand in the way of our 
doing what nobody can doubt is sub¬ 
stantial justice in the case. On the other 
band, we feel it impossible to pass by 
without marking our sense of the conduct 
of the plaintiffs in presenting their case 
to the Trial Court. As one would expect, 
no attempt has been made by their re¬ 
presentatives in this Court to defend or 
justify it. We think that so far as that 
is concerned, the justice of the case will 
be mot by altering the decree of the Court 
below and giving them a decree for sale 
of the mortgaged property without costs 
either of the 9uit or of this appeal. 

Piggott, J. I agree generally. The 
only difficulty I have felt is with refer¬ 
ence to the principal of the mortgage-debt. 
I may put my point in this way: as re¬ 
gards tho interest at six per cent, per 
annum it seems to me that, when the 
parties entered into the contract em- 

inn ied - fche a 8 r00m °nfc of July 21st, 
1909, it was a definite part of the inten¬ 
tion of the oxo utanfcs of that document 
to charge the extra rate of interest on 
the property, which they conceived to 
have been already mortgaged by the deed 
of the 15th of May. They may have 
aone this only byway of extra precaution; 
but on the terms of the deed of July the 
fist, 1909, oven considered by itself alone, 
it seems to me that a hypothecation of 
the property specified at the foot for pay¬ 
ment of interest therein covenanted for 
is made by necessary implication. If 
the intention of the parties had been 
otherwise, I do not believe there would 
have been any specification of the pro¬ 
perty in this deed at all. As regards the 
principal my difficulty is this, that the 
parties conoeived themselves to have al¬ 
ready effected a valid mortgage of the 
same property as security for the re-pay¬ 
ment of this principal, and it was pre- 
sumably no part of their intention on the 
21st of July 1909 to make a fresh hypo! 
fcheoation for that purpose. At the same 
time I agree with what has been said as 
to the anomaly of drawing any dis¬ 
tinction between the effect of the trans¬ 
action of July the 21st in respect of the 
principal and its effect as regards the 
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interest. Broadly speaking, what the 
law requires is a registered instrument, 
dnl executed and attested, in order to 
olTc * a mortgage; we have such an in¬ 
strument before us in the so called agree¬ 
ment of July the 21st, 1909. I think 
that wo are entitled to read it in con¬ 
nection with theearlier docu ment to which 
it refers, and that the results stated in 
the judgment of my learned colleague 
necessarily follow. 

By the Court. —We allow this appeal 
and direct that in lieu of the simple money 
decree passed by the Court below a decree 
for sale be drawn up in the proper form 
in respect of the property specified in the 
plaint. Interest must bo calculated at 
the rate of six per cent, per annum on 
the amount claimed up to the date fixed 
for payment, which we hereby fix at six 
months from this date. The decree will 
embody the usual provisions a9 to the 
consequences of payment or non-payment 
on the part of the judgment debtors, and 
the same decree will carry future interest 
at six per cent, per annum from the 
date fixed for payment until realization. 
For reasons which we have already stated 
we leave the parties to bear their osvn 
costs in both Courts. 

v.B./R k. Appeal allowed . 
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Richards, C J. and Tudball, J. 

Pale TUskunaih Rai — Defendant— 
Applicant. 

v. 

Rramhanand Swami — Plaintiff—Op¬ 
posite Party. 

Civil Rivn. No. 51 of 1918, Decided 
on 24th July 1918, from.order of Addi¬ 
tional Suboidinate Judge, Benares, D/- 

29th November 1917. 

Civil P. C (1908), S*. 151 and 152- 
Decree at drawn up quite incorrect and 
unjust—Refusal to amend decree amount* 
to refusal to exercise jurisdiction vested in 
Court. 

Plaintiff mortgagee brought a suit on his 
mortgage and obtained a decree. From the judg¬ 
ment it appeared that the Court intended that 
the property should be sold for the amount of 
tho plaintiff’s mortgage, interest and coUs but 
finding that the plaintiff had made a sub mort¬ 
gage. it directed that tho sub-mortgagee should 
get the amount of her mortgago out of the pro¬ 
ceeds of the salo before the plaintiff was paid. 
But tho decree as drawn up directed tho property 
to be sold not only for the amount of the pliin- 
tiff’s mortgage but also for tho amount of the 
sub-mortgage, that is to say, that the defendant 
was made liable n jt only for the mortgage which 
he had created but also for tho sub-mortgage 
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which the mortgagee had created. The defen¬ 
dant therefore applied for amendment of the 
decre? in order to bring it into accordance with 
the judgment, but the Court dismissed thoap- 
plicition. 

Held : that the decree as drawn up was quite 
incorrect and unjust and that the refusal of the 
Court to amend the decree amounted to a refusal 
to exercise jurisdiction veste 1 in the Cjurt, aud 
that the High Court was therefore entitled to 
interfere in revision. [P 208 C 2) 

Gokul Prasad for Bhagwati Shankar 
—for Applicant. 

Radha Kant Malviya —for Opposite 
Party. 

Judgment. —This application in re¬ 
vision arises under the following circum¬ 
stances : A suit was brought to realize 
the amount of a mortgage. It appears 
that the plaintiff had made a sub-mort¬ 
gage. The Court decreed the plaintiff’s 
claim. Realing the judgment it is ab¬ 
solutely clear that the Court intended 
that the property should be soli for the 
amount of the plaintiff’9 mortgage, in¬ 
terest and C03t9; but finding that the 
plaintiff had made a sub-mortgage it di¬ 
rected that the sub-mortgagee should get 
the amount for her mortgage out of the 
proceeds of the 9ale before the plaintiff 
was pail. There seems to be very little 
doubt that the decree as drawn up di- 
rested the property to be sold not only 
for the amount of the plaintiff's mortgage 
but also for the amount of tho sub-mort¬ 
gage; that is to siy the defendant and 
the defendant’s property was being male 
liable not only for the mortgsge which 
the defendant had made but also the sub- 
mortgage which the plaintiff had made. 
Nothing could possibly be more unju9t 
and unequitable and it is impossible to 
read the judgment as having any such 
meaning. An application was made by 
the defendant to bring the decree into 
accordance with the judgment, pointing 
out this and another alleged error as to 
interest. We may point out that there 
hal been an actual report made by the 
office of the Court, that the amount of 
the sub-mortgage had been added to the 
amouno of the plaintiff’s mortgage in the 
decree by mistake. The only order which 
the Court below has mile is to 9tate that 
an amenlmeot is uncalled for. 

We think that under thespeoial circum¬ 
stances of this c 190 this amounted to a 
refusal to exercise a jurisdiction vested 
in the Court. We allow the application 
and dir sot tho lower Court to take up 
the application of tho defendant for 
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amendment of the decree and to proceed 
to deal with it according to law, paying 
due regard to what we have stated above. 
We have mentioned that there was an¬ 
other allegation about interest, that the 
decree was not in accordance with the 
judgment in respect of interest also. We 
have not gone into this matter, but the 
lower Court will do so when the case 
goes back. The lower Court must take 
up the judgment and the decree and 9ee 
whether the latter is ia accor lance with 
the former. The applicant will have his 
costs, including in this Court fees on the 
higher scale. 


V.B./r.k. 


Application allowed . 
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Banerjee, J. 

Chandan Singh and others — Appel¬ 
lants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. <?68 of 1917, Deci¬ 
ded on 1st October 1917, from order of 
Seas. Judge. Aligarh, D/- 23rd July 1917. 

Penal Code (45 of 1860), Si. 304 and 325 

Murder not common intention—Doubt am 
to who dealt fatal blow—Accused punishable 
under S. 325 and not S. 304. 

; vv hore in a 6ght sivoral accused attacked the 
deceased with lathis and killed him and it was 
provod that the common intention of the aroused 
was not to causo doath or such injury as was 
likoly to cause death but only to cau9s grievous 
hurt, and the evidence left a doubt as to whioh 
41 the accused struck the fatal blow. 

Held: that the accused were guilty of an of¬ 
fence under 3. 825 and not under 3. 304 of tho 
0od r e - , _ _ . IP 209 0 2] 

L. M. Banerji for the Crown. 

Judgment. The appellants have been 
convicted of having oaueed the doath of 
one Girdhar Singh and each of them hae 
been sentenced, under S. 304, I. P. 0., to 
ten year’s rigorous imprisonment. It has 
been fully proved that there are various 
taotions among tha residents of the vil¬ 
lage of whioh the deceased was and the 
appellants are residents and that consi¬ 
derable enmity existed between the deoe- 
ased and the appellants. A few days be¬ 
fore the ooourrence the deceased had 
given evidence against the appellants, and 
on the day on whioh ho Was killed he was 
to have given evidence against them in 
the Tahsildar s Court in favour of one of 
his partisans Tnat morning while he 
was seated at his ohaupal the three ao- 
•oused came there, armed with lathis, and 
•challenged the deceased Girdhar Singh. 
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There was an exchange of abuse and each 
9ide threatened to strike the other. Some 
of the persons who were there intervened 
and one of them asked Girdhar Singh to 
go into his house and pushed him towards 
the door. When he had moved a few 
pace3tho three accused attacked him with 
their lathis, knocked him down and in¬ 
flicted injuries. The medical evidence 
showg that his skull was extensively 
fractured and this resulted in his doath 
which took place the same evening. The 
above facts are fully proved by the wit¬ 
nesses for the prosecution, who have been 
believed by the learned Sessions-Judge and 
whom there is no reason to disbelieve. 
Their evidence however does nob show 
which of the three accused struok the 
fatal blow whioh caused the fracture of 
the skull. With the exception of Hublal, 
who only says that Tota accused struck 
the deceased on the head, the others are 
unable to say anything on the point. Hub¬ 
lal is the brother of the deceased and it 
is probable that he was exaggerating. Tho 
evidence leaves it in doubt which of tho 
assailants of Girdhar Singh struck tho 
blow which provod fatal. Under those 
circumstances the appellants cannot be 
convicted under S. 304. The common in¬ 
tention of tbo accused wa 9 not to cause 
doath or such injury as was likoly to 
cause death but only to cause grievous 
hurt. This case is similar to that of Em - 
peror v. Bhola Singh (1) in which it was 
held, under circumstances whioh wore 
exactly the same as those of the present 
oise, that the accused were guilty under 
S. 325 and not under S. 304. I therefore 
alter the oonviotion to one undor S. 325, 
I. P. C., and reduce the sentence, in the 
case ot each appellant, to one of five 
years rigorous imprisonment. 


v.B./r.k. 


*• U907J 29 All 282=5 O^L. J. i a0 . 


Conviction altered . 
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Richards, O. J. and Banerji, J. 
Sheo Prasad Singh— Judgment-debtor 
—Appellant. 

V. 

Mr. Premma Kuar— Decree-holler— 
Ueapondent. 

nn F ^l A M PP0al 1917 ' folded 

oo 30 t h Novambaf 1 9 17 , f rom order of 

j™ Jud ® 3 ' Ga*a*Pur, D/. 30th Maroh 
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Civil P. C. (5 of 1903). S. 104 (2). O. 21, 
R 90—No second appeal lies against order 
refusing to set aside sale. 

Wbere an application to set aside a sale under 
O. 21, R. 90 is refused under R. 92 of the order 
an appeal lies under O. 43, R. 1 ij) but do se¬ 
cond appeal is allowed frcin the order passed by 
the appellate Court. [P 210 C l) 

Uma Shankar Bajpai —for Appellant. 

Kamla Kanta Yerma —for Respondent. 

Judgment.—A preliminary objection 
has been taken to the hearing of this ap 
peal on the ground that an appeal does 
not lie. The facts are these: Tbe pro- 
perty of the appellant, who was judg¬ 
ment-debtor to a decree, was sold by 
auction. He made an application under 
O. 21, R. 90, to have the sale set aside 
on the gaound of irregularity and fraud 
in the publication and conduct of the 
sale. His application was allowed by 
the Court of hrst iustance but on appeal 
to the lower appellate Court that Court 
allowed the appeal and dismissed the ap¬ 
plication. From the order of the ap- 
late Court the present appeal has been 
filed. S. 104. Civil P. C., sub-S. (2), 
provides that no appeal shall lie from 
any order passed in appeal under the 
section. Cl. (1), sub-S (lj provides that 
an appeal shall lie from an order made 
under rules from which an appeal is ex¬ 
pressly allowed by the rules. O. 43, R. (l) 
Cl. (j), expressly provides an appeal from 
an order under Id. 92, O. 21. That rule 
refers to an order confirming or setting 
aside a sale. The order passed in this 
case was an order refusing to set aside a 
sale. Therefore an appeal lay to the 
Court below unler O. 43, R. 1, Cl (g), 
hut having regard to the provisions of 
S. 104 (sub-S. 2) no further appeal from 
the order of the appellate Court lies to 
this Court. The present appeal is con¬ 
sequently not maintainable. The learned 
vakil for the appellant refers to cases 
under the old Civil Procedure Code, in 
which it was held that an order made 
upon an application to set aside a sale 
on the ground of fraud was an order 
under S. 244 of the Code and therefore a 
second appeal lay. But the present Code 
has made an important alteration in 
this respect and it. -provides in O. 21, 
R. 90 that an application may be made 
to set aside sale on the ground amongst 
others, of fraud in tbe publication and 
conduct of the sale. Under tbe present 
Code therefore an application may be 
made on the ground of fraud and if this 
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application is refused under R. 92, an 
appeal lies under O. 43, R. 1 , and Cl. (j) 
but nc second appeal is allowed from the 
order passed hv the appellate Court. We 
accordingly allow the preliminary ob¬ 
jection and dismiss the appeal with costs. 

V.B./r.k, Appeal dismissed. 
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PlGGOIT, J. 

Ram Nath —Plaintiff—Applicant. 

v. 

Sekhdar Singh —Defendant—Opposite 
Party. 

Civil Revn. No. 46 of 1917, Decided 
on 2ud July 1917, from order of Small 
Ciufe Cou't. Judge. Fateh pur. 

Provincial Small Causes Courts Act (1887), 
Art. 8 —Suit against partner in tenancy for 
recovery of share of rent is cognizable by 
Court of Small Causes. 

Defendant, in consideration of being admitted 
as a partner in the plaintiffs tenancy, agreed to 
pay to tbe latter a certain sum as his estimated 
share of the rent of the holding: 

Held: that the payment was not rent within 
the meaning of Art. 8, so that a suit for its 
recovery was cognizable by a Court of Small 
Causes. IP 210 0 2] 

J. N . Mukerji —for Applicant. 

Bhagwati Shankar —for Opposite 
Party. 

Judgment.—This was a suit for 
money in a Court of Small Causes. That 
Court has refused to entertain it on the 
ground that it is not cognizable by that 
Court, being a suit for rent. It presuma¬ 
bly refers to para (8), Sob. 2, Provincial 
Small Causes Courts Act, 9 of 1887. If 
it were a suit for rent at all it, would be 
cognizable by a Revenue Court under the 
provisions of the Tenancy Act, and the 
Revenue Court has already refused to 
entertain a claim for this money, though 
the defendant is not to blame for this. 
On the plaint as drafted the claim is for 
damages for breach of a contract. I set 
aside the order of the Court below and 
direct the Court to re admit the suit on 
to its file of pending cases and to dispose 
of it according to law. Costs here and 
hitherto will abide the event. 

V.B./R.K. Application allowed . 
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Knox, J. 

Bakhtawar —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 14 of 1918, Deoided 
on 8th January 1918, made by Ses9. 
Judge, Cawnpore, D/- 10th December 
1917. 

^ Workmen i Breach of Contract Act(1859), 
S. 2—Smallness of advance is not justifica¬ 
tion for refusal to perform contract. 

The smallness of the advance is not a reasona¬ 
ble excuse for refusing to perform the contract 
within the meaning of 8. 2 . W hen a man enters 
into a contract, ho must carry out tho terms of 
the contract into which he has entered unless 
ho can show some reasonable exense. One of 
tho terms of the very same contract can hardly 
be afterwards held up as a reasonable excuse for 
non-performance.” [P 211 C 2] 

Judgment.—The learned Sessions 
Judge of Cawnpore has reported this case 
for orders. The case is thus stated by 
him: One Bakhtawar, a workman al¬ 
ready in the seivice of a master, w hoso 
name is nob given, took an advance of 
Rs. 10 and promised to work for 10 
months on the understanding that Re. 1 
was to be deducted each month from his 
wages. Ho worked. for a very small 
portion of tho time and then refused to 
go on working. The Joint Magistrate of 
Cawnpore directed him to perform the 
contract on a bond of Ks 50 with one 
surety in Rs. 50 or in default to undergo 
two weeks’ rigorous imprisonment. The 
learned Sessions Judge considers it ab¬ 
surd to allow an employer to tie down a 
servant to work with him for 10 months 
on a mere advance of a sura amounting to 
Ro. 1 for each month of the service. But 
he apparently feels that the language of 
the Act is too strong for his view, unless 
it can bo held^thab there is some lawful 
or reasonable excuse for refusing to per¬ 
form the contraot. In bis referring order 
be says that Bakhtawar, so he is told is 
perfectly willing to pay back the Ba.'lO 
apd j considers that an offer on Bakhta¬ 
war s part to -pay hack the Rs. 10 would 
constitute a reasonable excuse for refus¬ 
ing performance of the contract. Further 
the learned Judge says that it is not 
dear whether there was any evidence of 
auoh an offer by the appellant as the 
record is summary, and suggests that the 
High Court will be prepared to hold 
that any excuse is a reasonable excuse 
under 8. 2, Act 13 of 1859 for not per¬ 
forming an unreasonable contract. Ap 
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parently the case of C. J. Lucas v. Ramai 
Singh (1) was never brought to the notice 
of the learned Judge. The difficulties 
which occurred to the learned Judge were 
put forward in that case and considered. 
That was a Division Bench case and I am 
bound by the ruling. Over and above 
that I am not prepared to hold that suchi 
a contract is unreasonable or absurd; the! 
more so when the contract is made andi 
breach of it occurs in a town like Cawn¬ 
pore where, unless it is proved to the 
contrary, every workman knows that 
there i9 a law like Act 13 of 1859 and 
enters into a contract voluntarily and 
willingly. When a man enters into a 
contract, he must carry cut the temi 9 of 
the contract into which he has entered 
unless he can show some reasonable) 
excuse. One of the terms of the very 
same contract can hardly he afterwards 
held up as a reasonable excuse for non¬ 
performance. Let the record be returned 
with this expression of opinion from this 1 
Couifc. 

V.B./r.K, _ Record returned. 

A I R 1914 All 108=23 1 C 165=16 ~CTl"J 
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PlGGOTT AND WaLSH, JJ. 

Alt. Salamat-uz zamani Begam — De- 
fondant—Appellant. 


v. 


Masha Allah Khan and others— Plain- 
tiffs—Respondents. 

Second Appeal No. 442 of 1916 Deoi. 
ded on 20th November 1917 

Contract-LiabiHly-Agreement acted 

X K ; EqU,t f y " ,U fu PPort transaction al¬ 
though imperfect. 

Equity will support a transaction though 
clothed imperfectly in these legal forms to which 

,Ln ,Cht9 “ Uer the bargain has bJn 
c (£ 'Transfer of Property Act (ioMS^V 

t 54 *" d 1». Veiling -rf.in'und to A/’ 

dLT.ho'n'., d *o ed r^- ‘'?"*'«ri„g on ..me 

by re 8i*tered deed-Sub- 
■equent agreement between S. and JJ. to re¬ 
transfer properties, thu. each remaining in 

re°" e bv ! °d n eed sV*" ° rigin,1,y 

red by deed — Subsequent tranaaction held 

with S*.*54‘and* 118° * Pile ° f "° n *«*«•»«» 
S. by a duly registered sale-deed sold and 

j5r U on Cr thl *° M ‘ i . nter v al,a - tho in dispute d 
a 5 h ,5 ftn?0 day by anot her duly registered 
■ale-deed sold and transferred to S, inter alii a 
certain shop. Shortly after this JJ. and S agreed 
to re-transfer or to exchange the iwo uronnrtin. 
whioh each had thus purchased from the other 

an A *« b in possession of lb.? £ad 

originally been tramforred by the deeds. AT* 
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heirs sold the shop after M's death to M's widow 
in lieu of dower and thereafter sued S for the 
land in dispute. 

Held : that the transaction had become effect¬ 
ually binding upon the parties inspite of the 
fact that the provisions of Ss. 54 and 118, had 
not been complied with. [P 213 C 1] 

(c) Transfer of Property Act (1882), 
S. 54 — S. 54 does not prohibit vesting of 
title to property unless effected by formal 
transfer. 

Per Walsh, J .—Section 54, is not inconsistent 
with the principle laid down in A. I. R. 1014 
P, C. 27 (PC.), and it does not prohibit the 
vesting of title to or interest in property unless 
effected by a formal transfer. [P 213C 2; P 214 C 1] 

Per Piggott , J .—Where the Statute requires 
that a particular kind of transfer shall be effect¬ 
ed by a particular kind of instrument, the Privy 
Council has enforced such a provision with great 
stringency and cannot be said to have ruled in 
A. I R. 1914 P. C. 27 (P. C.), that there can 
bo a valid transfer of property by way of ex¬ 
change without registration of tbo deed under 
such circumstances as obtain in this case. 

[P 215 C 1] 

lqlal Ahmad —for Appellant. 

Sulaiman —for Respondents. 

Walsh, J. —The facts of this case as 
found in both Courts are simple, hut the 
question of law is one of some impor¬ 
tance. By a duly registered sale-deed, 
the defendant Mt. Salamal-uz zaroani, 
about 4th August 1905, soli and trans¬ 
ferred to one Muhammad Ali Jan Khan 
(inter alia) the 2i biswansis of land now 
in suit. On the same day Muhammad 
Ali Jan Khan, by another duly registered 
sale deed, sold and transferrel to Mt. 
Salamat-uz-zamani (inter alia) a certain 
shop in Bulandshahr. The value of 
tho shop on the said date has been 
found to have been Rs. 125, and the 
value of the land now in suit has been 
found to have been Rs. 100 Shortly 
after these two sale-deeds, Muhammad 
Ali Jan Khan and the defendant verbally 
agreed to re-transfer or to exchange these 
two properties which each had thus pur¬ 
chased from the other, and each remained 
in possession of what had originally been 
transferred by the deeds. Neither pur¬ 
chaser had any property in the district 
in which the property originally trans¬ 
ferred to him by his deed was situate, 
and although it is not found and there¬ 
fore is not material to any point we have 
to decide, it is probable that the original 
inclusion of the two properties in the 
deeds of sale was only with tho object of 
defeating, or technically complying with, 
the Registration law. From the date of 
the agreement to re-transfer or exchange, 
the two remained in possession of their 
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original properties, and treated them as 
their own. Muhammad Ali Jan Khan 
was a Mukhtar. He obtained mutation of 
the other properties purchased by him 
from the lady, but not of the land now 
in suit. He died about five years after¬ 
wards, and at the date of his death the 
shop which he had agreed to take back 
in exchange, being still in his possession, 
was treated as part of his inheritance, 
and in February 1911 was sold by his 
heirs to his widow with the rest of his 
property in lieu of dower. 

In fact everything was done a9 regards 
the property in suit, and the shop which 
it was agreed to exchange for it, as though 
the exchange had been formally carried 
out, as it ought to have heeD, by a regis¬ 
tered instrument under Ss. 118 and 54, 
T. P. Act (4 of 1882), except that there 
was no writing of any kind on either 
side. The plaintiffs, who are some of 
the heirs of Muhammad Ali Jan Khan, 
and who sue in that capacity, now claim 
the land originally 9old and transferred to 
him by the said deed. Both Courts be¬ 
low are in agreement as to the facts 
above stated. The first Court dismissed 
the suit The lower appellate Court re¬ 
versed this decision upon the ground that 
the exchange was "not valid,” or in 
other words, that there was no transfer 
by a registered instrument and no deli¬ 
very of possession. The question which 
we have to decide is whether under the 
general principles of law in this country 
a transaction of this kind, so acted upon 
by the parties, has becomo effectually 
binding upon them, in spite of the fact 
that the provisions of Ss. 54 and 118 
have not been complied with. 

This question turns upon the further 
question whether the diota of the Privy 
Council in Mahmed Musa v. Aghore Ku¬ 
mar (1) apply to this case and other 
similar cases. In England, if the ques¬ 
tion arose under tho analogous case of 
Statute of Frauds, and the contention 
was that no interest in the land had 
passed because the contract not being in 
writing did not comply with the provi¬ 
sions of the Statute, the plaintiffs posi¬ 
tion would be quite untenable. As to 
this the law has been well settled since 
Maddison v. Alderson (2), where Lord 
Salhorne with t he concurrence of the 

1. AIR 1914 P 0 27=42 Cal 891=42 I A 

1=21 I C 910 (P 0). 

2. (1833) 8 A C 467. 
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other members of their Lordship’s House 
said that in a suit founded on perfor¬ 
mance, or part performance, the defen¬ 
dant (in this case the plaintiff) is 

‘ really ‘charged* upon the equities resulting from 
the acts done in execution of the contract, and 
not (within the meaning of the Statuto of 
Frauds) upon the contract itself. If such equi¬ 
ties were excluded, injustice of a kind which the 
Statute caunot be thought to have had in con¬ 
templation would follow.’* 

The cise in the Privy Council above 
mentioned arose cut of some mortgage 
transactions of 1848 and 1871 respecti¬ 
vely. Differences arose between the 
parties. A suit was brought an3 a com¬ 
promise was reached by which the mort¬ 
gage debts were to be paid off and the 
properties were to be legally conveyed 
by the mortgagor to the parties entitled 
to them in certain shares. A decree was 
made that the suit was decided in terras 
of the compromise and 9truck off. No 
conveyances were executed in completion 
of the contract of compromise, nor was 
the compromise registered. But it was 
acted upon by the parties for a period of 
•from thirty to forty years. The Privy 
Council held that though the compromise 
and decree taken together might be con¬ 
sidered defective or inchoate as a validly 
concluded agreement, the acts of the 
parties had been such as to supply all de¬ 
fects/ It was strongly-contended that the 
document of compromise being unregis¬ 
tered was inadmissible, that oral evi¬ 
dence was inadmissible, that there had 
been no transfers and that the a:ts of the 
parties conferred no title. In the judg¬ 
ment of their Lordships, delivered by 
Lord Lhaw, it was jointed out that at 
that date no written conveyance was 
required by the law of India, and that 
the Transfer of Property Act, 1882, did 
not appply. But 


thlrnlf°r th0 J * L 7 nm9nt atfong 1 ? pressed npo 
them tuolr Lordahipa think it right to say’* 

that "the Laws of India and of Englan, 
follow the same rule," and following th 

principle of Maddison v. Alderson (2 
(supra); v 

mhLu. 7j 1 lu Sap r rt w‘ ranJaotloa oloth ed im 

tho8 ° form 3 to Whioh finftlit 
etlaohed alter the barg-iia has been acted upon. 1 

in my opinion this is an aubhoritativi 

statement of the law binding upon th, 
Courts in India, and applicable to the ease 
as the facts have been found, now befor, 
ns. Its binding effect can only he ones 
tioned m so far as it can be shown thal 
there is some express statutory enaot. 


ment inconsistent with it and not pre¬ 
sent to their Lordships mind. In ray 
opinion S 54 is not inconsistent with it, 
and moreover it must have been present 
to their Lordships’ mind. The defen¬ 
dant in this cas9 is not relying upon ai 
document of transfer, but upon the com¬ 
plete performince of a contract for sale 
or exchange. Of the most recent autho¬ 
rities in the country, in which this ques¬ 
tion of principle has arisen, there are 
some in which the view of the Privy 
Council has clearly been acted upon and 
there are none which suggest any speoial 
feature of the law of India which would 
appear likely to have affected their Lord- 
ships’ opinion, if their attention had been 
drawn to it. In Sumsuddin v. Abdul 
Husein (3) Jenkins, C. J , said that the 
chance of an heir-apparent succeeding was 
nob transferable and that it could only be 
bound, if at all, by the application of the 
principles of equity, and that they could 
not be applied because the property in 
question belonged to a category the trans¬ 
fer of which was prohibited altogether. 


In Karalia Nanubhai v. Mansukh - 
ram (4) Jenkins, C. J., had given effect 
to the principle by holding that a judg¬ 
ment-debtor, who had sold certain land 
and delivered possession thereof and been 
paid the purcha30-raoney, had no attacha¬ 
ble interest, although there had beon no 
transfer by him within the meaning of 
S. 54. It follows logically from this de¬ 
cision that if he had lost all interest in 
the land, hi9 purchaser must have ac¬ 
quired it all, though there was no trans¬ 
fer ThU case and the case of Ram 
Bakhsh v. Mughlani Khanam (5) to 
which reference will be made hereafter, 
were definitely said not to be good law in 
the Madras Presidency by the Court 
whioh deoided Ghidavibara Chettiar v 
Vaidilinga Padaychi (6), following the 
so-called Full Bench decision in Madras 
™ Ku r r \ veera reddi w. Knrri Bapireddi 
y). This latter decision was the autho¬ 
rity most relied upon by the respondent 
in tne present appeal. It would there¬ 
fore appear that there is a conflict of opi¬ 
nion, upon the application of the prinoi- 
pies above stated to oases in India bet- 
weeo the Madras and the Allahabaddeoi- 


8 . 

4. 

6 . 

6 , 


19071 31 Bjiu 165 
1900) 24 Bom 400. 

1904) 26 All 266. 

1915) 38 Mdd 519=30 I O 403 


7. (1906) 20 Mad 336 (P B). 
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610D5, and the question really arises whe¬ 
ther the more recent pronouncement of 
the Privy Council has solve! this doubt. 

T::e Madras case was decide 1 by the 
Chief Justice and two Judges. The Chief 
Justice evidently entertained considera¬ 
ble doubt. In that case there was an 
agreement fcr sale, followed by delivery 
of possession to the purchaser an! pay¬ 
ment of the price. It was held that 
S. o4 was imperative and unless complied 
with equity could not uphold the fcraus- 
saction. The Chief Justice referred to 
the considerations of public policy, namely 
the intention of the legislature to mini¬ 
mise the chances of litigation, and the 
opportnities for perjury. These are 
equally applicable, if relevant, to the 
English Statute of Frauds. It is not easy 
to follow the distinction drawn by the 
learned Chief Justice between the Eng¬ 
lish and the Indian law lie takes the 
view that the Courts in Iniia are under 
no obligation to engraft the English deci¬ 
sions upon the Transfer of Property Act, 
and discusses the principles of the inter¬ 
pretation cf Statutes. But the question is 
not one of the interpretation of the Statute. 

There is admittedly no “ transfer '* 
within the meaning of the section. But 
the section doe9 not prohibit the vesting 
of title to or interest in property unless 
.effecte 1 by a formal transfer. The cases 
which have dealt with the matter upon 
the principle that there can be no estoppel 
in the case of a statutory prohibition are 
not open to the same criticism, as the case 
of the defendant before U9 does not rest 
upon the doctrine of estoppel as applied 
to an admittedly invalid transfer. The 
learned Chief Justice point3 out that at 
that date (1904) the Indian authorities 
were in conflict, and it is not there¬ 
fore profitable to examine them in de¬ 
tail. There are ho wever four case3 in 
which the principle now contended for on 
behalf cf the appellant has been applied 
by this High Court; Degam v. Muhammad 
Yakub (8) by a Bench of six Judges (of 
whom one dissented), vide the judgment 
of Edge, C. J. t on p. 350; Ram Baksh v 
Mughlani Kh navi (5), in which it was 
held that S. 54 did not apply, Muhammad 
Talib Husain v. I nay at Jan (9) in which 
the section was not referred to, and the 
recent case of Jhamphu v. Kutramani (10) 

8. (1894) 1C All 344 (F B). 

9. (1911) 33 All 693=11 I C 762. 

10. (1917) 42 I C 713. 


destdej by my brother Tudball and my¬ 
self. la the latter ease there has been'a 
relinquishment by the acts of the parties 
which had originally been attempted to 
be carried out by an unregistered docu¬ 
ment, and adverse possession for the sta¬ 
tutory period. The question was whe¬ 
ther the unregistered document was ad¬ 
missible to explain the possession. The 
same paint had been taken in the Privy 
Council in Mahomed Musa v. Aghore 
Kumar (l). Admittedly there had been 
no transfer, but we held that the docu¬ 
ment was admissible, and that the evi¬ 
dence supported the title of the party in 
whose favour the informal relinquishment 
had i een made and the Statute of Limi¬ 
tation had run. I adhere to the view I 
then expressed tl c t the judgment of the 
Privy Council si. to the law in India was 
decisive upon the point. Although it is 
not customary to refer to the works of 
living authors, I observe that in discus¬ 
sing this question, Dr. Gour, in Edn. 4, 
of the Law cf Transfer,” Yol. 1, p. 602, 
takes the other view, refering to Karalia 
Nanubhai v. Manstikhram (4) and Ram 
Dakhsh v. Mughlani Klianam (5) says 

that the?e are founded on no intelligible 

principle, and if a cept'd, would have tbo effect 
of overriding the clear provisions of the law." 

• 

This is rather severe on the Privy 
Council, aod is supported in the main by 
reliance upon the Madras cases cited 
above. However in the addenda to Vol. 3 
contained in the repriot which brings the 
citation of cases upto 1916, he refers to 
his notes aboverrientioned and says, “but 
see Mahomed Musa v. Aghore Kumar (1) 
indicating that in his view the Privy 
Council has in that case decided other¬ 
wise. From all these authorities it ap¬ 
pears that there is nothing inconsistent 
in India with the rule of law in England 
on this matter, unless it ho S. 54, T. P. 
Act, and that this difficulty has been re¬ 
moved by the dicta of the Privy Council 
which are in my opinion, binding upon us. 
The question of limitation was not raised 
in the case in the Privy Council, and is 
not raised in the suit now under appeal. 
It is clear however from the judgment 
delivered by Lord Shaw that he was deal¬ 
ing with the period which had elapsed 
only as one of the details of the history, 
and not as a matter of principle. In my 
opinion Mahomed Musa v. Aghore Kumar 
(l)in effect overrules Kurriveerareidi 
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v. Kurri Bapiredii (7) and is decisive of 
this appeal 

Piggott, J. — I concur in the proposed 
order. I feel it incumbent on me to say 
that I am unable to apply the dicta of 
their Lordships of the Privy Council in 
Mahomed Musa v. Aghore Kumar (1) to 
the facts of the present case, so as to 
hold that there has been a valid transfer 


Ram Bakhsh v. Mughlani Khanam (5). I 
agree therefore that the decree of the 
lower appellate Court must be set aside 
and that of the Court of first instance 
restored. The plaintiffs will pay all costs 
throughout, including in this court-fees 
on the higher scale. 

By the Court.—The order of the 
Court is that this appeal is allowed, the 


of the property in suit by way of Ex- decree of the lower appellate Court is set 
change. Their Lordships were dealing aside and that of the Court of first ins- 
with a suit to redeem a mortgage, and tance is restored. The plaintiff will pfty 


they held that the mortgage had long be¬ 
fore been extinguished by act of parties. 
It is nowhere laid down in the Transfer 
of Property Act (1882) that redemption 
of a mortgage can be effeotel only by a 
registered instrument. Where the Sta¬ 
tute requires that a particular kind of 
transfer (as for instance ft mortgage) shall 
be effected by a particular kind of instru¬ 
ment, it seems to me that their Lordships 
have always enforced such a provision 
with groat sfcrengency, as for instance in 
the importance attached to the word 
"attested" in S. 59, T. P. Act. I think 
therefore that on the facts as found I 
must regard the plaintiffs a9 being in law 
the owner of the property in suit. It 
does not follow that they are entitled to 
present possession as against the defen¬ 
dants, who are obviously uot mere tres¬ 
passers. There has been a contract of ex¬ 
change, partly executed by what must be 
regarded as equivalent to mutual delivery 
of possession; all that was required for 
complete execution of the contract was a 
registered instrument. There is no reason 
why the law should not hold the parties 
bound by the contract so far as it was 
carried into effect and by the equities 
arising out of their own acts. The con¬ 
tract between the parties clearly involved 
this agreement, that the defendants should 
not be disturbed in their possession of the 
Jafarabad property so long as Muhammad 
Ali Jan Khan or his successors retained 
the Bulandshahr shop, dealt with it as 
their own and did not make it over to the 
defendants. I do not think the plaintiffs 
are by law estopped from oalling them¬ 
selves the owners of the Jafarabad pro¬ 
perty; but I think they are bound, under 
the circumstances, by an agreement, 
which the Court will recognize and en¬ 
force, not to ejeot the defendants from 
the same. The case for the present de¬ 
fendant is stronger than that which found 
favour with a Bench of this Court in 


all costs throughout, including in this 
court fees on the higher scale. 

V.B./r.K. Appeal allowed. 
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Banerji, J. 

Ram Kishan —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revo. No. 674 of 1917, De¬ 
cided on 26th Septemhor, 1917, from 
order of Offg. Dist. Magistrate, Bareilly, 
D/- 23rd Julv 1917. 

Criminal P. C. (1898), Ss. 110 and 123- 
S. 123 doe* not opply when tecurily is fur¬ 
nished. 

Section 123 has referonco to a case where de¬ 
fault is made in furnishing the security required 
but if the security is given the section docs not 
apply and no reference to tho Court of Session i9 
necossary. IP 216 C 1] 

C. <7. A. Tloskitis —(or Applicant. 

S P. Ghosh —for the Crown. 

Judgment.—Ram Kishan was called 
upon under 8. 110, Criminal P. C., to 
furnish security for good behaviour on 
the ground that he wrs a man of a 
dangerous and desperato character. The 
Officiating District Magistrate of Bareilly, 
who tried the case, made an.order under 
S. 118 directing Ram Kishan to furnish 
seourity to be of good behaviour for two 
years. As the security was furnished, he 
did not submit the case to the Sessions 
Judge under S. 123 of the Code The first 
plea taken in the application for revision 
to this Court is that tho learned Magis¬ 
trate acted contrary to law in not com¬ 
plying with the provisions of S. 123, sub- 
S. (3), and not sending tho record for the 
orders of tho Sessions Judge. Having re¬ 
gard to the clear language of 8.123, which 
is to the effect that if a person who has 
been ordered to furnish seourity does nob 
give such seourity the Court may direct 
him to be detained in prison pending the 
orders of the Sessions Judge, the learned 
oounsel for the applioant did nob press 
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the plea. In the case of Rai Isri Per - 
shad v Queen Empress (\) it was ob¬ 
served that the section has reference to a 
case where default is made in furnishing 
the security required, and that if security 
is given, the section does not apply aDd 
no reference to the Court of Session is 
necessary. Security having been fur¬ 
nished in this case, it was net necessary 
to submit the case to the Sessions Judge. 
As the order in the present case was made 
by the Ofliciat ing District Magistrate, I 
have allowed the whole of the evidence 
to he laid before mo by the learned coun¬ 
sel for the applicant. In view of that 
evidence which shows that there are 
specific instances in which the accused 
had been maltreating people,trying to ex¬ 
tort money and had beenextorting money, 
it cannot he held that he ha9 retrieved 
his character. He had already been con¬ 
victed six times and it i9 not satisfac¬ 
torily shown that since his last conviction 
in 1914 he has improved his character. 
On the contrary the evidence goes to 
prove that he is still pursuit g his old 
habits. Under these ciicumstances I do 
not feel that I should be justified in inter¬ 
fering with the order of the Court below. 

I accordingly dismiss the application. 

_ y B /ft-K. Appliention dismissed. 

1. (1890) ‘23 Cal. 621. 

A. I. R 1918 Allahabad 216 (1) 

Knox, J. 

Dooba Tcioari and others —Accused — 
Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 190 of 1918, De¬ 
cided on 3rd Mav 1918, from order of 
Dist. Magistrate, Basti. 

Criminal P. C. (1898), S 106 — District 
Magistrate not as appellate Court but while 
considering question of enhancement of sen¬ 
tence has no jurisdiction to pass order under 
S. 106. 

A District Migfctrate, while CDosidcring an 
application for enhancement of sentence and not 
tr> ing the case bs a Court of appeal, has no juris¬ 
diction to order the accused to furnish security 
under S. 106. IP 216 C 2] 

Salya Chandra Mutcerji— for Appli¬ 
cants. 

R. Malcomson —for the Crown. 

Facts. — Appeal from the following 
order of the District Magistrate, dated 
5th February 1918: “The application to 
have the punishment awarded enhanced 
is dismissed. The Court has no jurisdic¬ 
tion to enhance and the case is certainly 
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not one for sending to the higher Courts 
with a recommendation. I agree, how. 
ever, that it is a case where security 
should he called for under S. 106. Crimi¬ 
nal P. C. I direct that each of the ac¬ 
cused convicted furnish a bond for Rupees 
200 and one security for a like amount to 
keep the peace for one year. The suretiesto 
be to the satisfaction of the trying Magis¬ 
trate. In default of providing security 
the accused will suffer simple imprison¬ 
ment for one year. As regards the omis¬ 
sion of the trying Magistrate to take any 
action in respect of the persons abscond¬ 
ing, this is certainly a matter in which 
there has been a failure of justice. Ap¬ 
parently the Magistrate forgot all aboot 
the absconders, hut such negligence is re¬ 
grettable and it can only lead to general 
contempt of authority if criminals who 
evade service of process are let off punish¬ 
ment altogether. I direct the trying 
Magistrate to take action against the abs¬ 
conders under Ss. 87 and 88, Criminal 
P. C., simultaneously and to see that 
that action is eOective and that these per¬ 
sons are duly brought to trial.” 

Judgment. —This application suc¬ 
ceeds. The District Magistrate had do 
power to direct that each of the accused 
convicted furnish a bond for Rs. 200 with 
one surety for a like amount. At the 
time when he passed the order he was 
not trying the case as a Court of appeal. 
I direct that the order he set aside and 
any security, that may have been fur¬ 
nished, be quashed. Lot the record be 
returned. 

V.B./R.K. Order set aside . 
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Richards, C. J. and Banerji, J. 

Juratvan and others — Judgment-debt¬ 
ors—Appellants. 

v. 

Malialir Dube and another —Decree- 
holders —Respondents. 

Execution Second Appeal No 596 of 
1917, Decided on 2nd January 1918, from 
decree of Addl. Dist. Judge, Gorakh- 
poro. 

Civil P. C (1908), S. 48 — “Subsequent 
order directing payment of money" refer* 
to order of Court passing decree and not of 
Court executing it—Order of Court granting 
time to judgment-debtor does not extend 
time—Civil P. C. (1908), O. 20 R. 11. 

"A subsequent order directing payment of 
money," in S 48 (b), means a subsequent order 
made by the Court which made the decree and 
acting as that Court, and not an order of a Court 
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executing a decree. In all probability tbe section 
conteniplates orders made under 0. 20, R. 11 of 
the Code. 

An order of an executing Court granting time 
to tbo judgment-debtor is not a “subjcquent 
order directmg payment of money" within tbe 
meaning of S. 48 and does not operate to extend 
iho period of limitation for the execution of tbe 
decree. IP 218 C 1) 

(b) Civil P. C. (1908), S. 48—S. 48 does not 
in strict sense provide period of limitation. 

Section 48 does not in a strict sense provide a 
period of limitation. It is an enactment which 
forbids an order for execution upon a decree 
which ie more than twelve years old. [P 218 C 1] 

# (c> Limitation Act (1908), S. 15—Grant¬ 
ing time to judgment-debtor is not order 
•laying execution. 

An order granting time to the judgment-debtor 
is not an order staying execution of the decree 
within tbe meaniug of S. 15. (P 2 lo C 1) 

(d) Limitation Act (1908), S. 15- # Pre«* 
cribed’ refers to periods prescribed by that 
Act and does not apply to Civil P. C. (1908), 
S. 48, 

The word “prescribed" in S. 15,Liin. Act refers 
to periods prescribed by that Act, ond has no 
application to tbo provisions of S. 48, Civil P, C. 

(P 218 C 1) 

Peary Lai Banerji —for Appellants. 

Radha Kanta Malaviya —lor Respon¬ 
dents. 

Judgment. —This appeal arises out of 
oxecution proceedings. The decree was 
dated as far back as 28th Judo 1904. In 
March 1915, an application was made for 
execution by attachment of certain pro¬ 
perty of the judgment.debtor. On that 
application (23rd September 1915), two 
months’ time was granted to the judg¬ 
ment-debtor to pay the balance of the 
decretal amount, he having paid 11s. 22 
on account. No further step appears to 
have been taken on this application and 
it was struck off. On 6th September 
iyib, the present application was made, 
It sought execution in a different way. 
The applicrtion of 31st March iyi5 was 
for execution by attachment of property 
In the application of 6th September 1916 
execution was sought by the arrest of the 
judgment debtor. The judgment debtor 
raised an objection that having regard to 
the provisions of S. 48. Civil P. C.. tbe 
deoree bemg now more than twelve years’ 
oid, an order for execution could not be 
made. The First Court allowed the ob- 
jection. The learned District Judge upon 
appeal held, first, that the application 
was within time holding, that the twelve 
years mentioned in S. 48 ran from 1915 
and seoondly, that the application was 
within time under Art. 179, Cl. 4. Lira. 
Act. The judgment.debtor has appealed. 


The learned vakil, for the decree holder, 
admits that Art. 179, Cl. 4, Lim. Act 
does not apply, but he contends that the 
older cf 23rd September 1915, when the 
judgment debtor was allowed two months 
to pay tbe decree, was a ‘subsequent 
order,” within the meaning of that ex¬ 
pression in S. 48, Cl. (b), Civil P. C., and 
secondly, that in calculating the period 
of twelve }ears mentioned in S. 48, Civil 
P. C. % the two months, which were given 
to the judgment debtor by the order of 
23rd September 1915, should be excluded 
having regard to tbe provisions of S. 15, 
Lira. Act. AmoDgst the authorities cited 
by each side were Ram Naih Tewari v. 
Chatterpaman Tewari (l), Jogobundhoo 
Dass v. Bori Rawoot (2), Balchand v. 
Ragliunath Das (d), Raghunath Prosad 
v. Kashi Prcsad (4), Tata Charlu v. 
Konadala Ramachandara (5) and Peru - 
mal Naickar v. Davood Rowther (6). 
S._ 48, Civil P. C.. is as follows: 

‘ Where an application to execute a decree not 
being a decree granting an injunction bas been 
made, do order for tbo execution cf tbe same de¬ 
cree shall bo made upon any fresh application 
presented after tbe expiration of twelve years 
from (a) the date of the docreo fcughl to bo exe¬ 
cuted, or (bj where the decree or any subsequent 
order directs any payment of money or ti e deli¬ 
very of any properly to be made at a certain dato 
or at recurring periods, tbe date of default in 
making the payment or dolivery in respect of 
which tbe applicant seeks to execute the decree.” 

As already mentioned, it is contended 
that the order of 23rd September 1915, 
giving the judgment-dehtor two months’ 
time, is a subsequent order directing the 
payment of the balance of the money. It 
must be remembered that this order was 
made by the Court executing the decree. 
It may perhaps have so happened in this 
case that it was the same Court which 
granted the deoree of 28th June 1904, 
that was executing the deoree. But if 
the argument put forward by tho decree- 
holder is good, it would equally apply to 
a oase where the decree had been merely 
transferred to another Court for execu¬ 
tion. It would almost seem to follow 
that even an adjournmoot of an applioa. 
tion for execution would give a fresh 
period of twelve years from tho expiry of 
the period of adjournment. After con¬ 
sideration we have come to theconclusion 

1. (1015) 87 AM G.°8=80 I O 621 -- - — 

2. (1889) 16 Cal 16. 

8. (1881) 4 AI1 165. 

4. (1912. 18 I C 88. 

6. (1884 ) 7 Mad 162. 

6. (1916)84 1 0 898. 
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that a subsequent order directing pay¬ 
ment of money in S. 48, Cl. (b), means a 
subsequent order made by the Court 
which made the decree and acting as that 
Court, and not an order of a Court, exe¬ 
cuting a decree. In all probability the 
section contemplates orders made under 
0. 20, R. 11. We may say in passing that 
the order of 23rd September 1915 was not 
made under 0. 20, R. 11. As to the argu¬ 
ment put forward grounded on the pro¬ 
visions of S. 15, Lim. Act, this section 
runs as follows: 

“In computing the period of limitation pres¬ 
cribed for any suit or application for the execution 
of a decree, the institution or execution ot which 
has boon stayed by injunction or order, the time 
of the continuance of the injunction or order, the 
day on which it was issued or made, and the day 
on which it was withdrawn shall be excluded." 

In the first plac6, the order of the23rd 
of September was not strictly an order 
staying the execution of the decree. Fur¬ 
thermore, the Limitation Act itself pres¬ 
cribes periods of limitation for bringing 
suits and periods of limitation fer the 
execution of decrees, and it seems pretty 
clear that the word "prescribed’’ in this 
section refers to periods prescribed by 
the Limitation Act. S. 48, Civil P. C., 
does not in a strict sense provide a 
‘period” of limitation. .It is an enact¬ 
ment which forbids an order for execu¬ 
tion upon a decree which is more than 
twelve years old. Wo must allow the 
appeal, set aside the order the Court 
below and restore the order of the Court 
of first instance with costs in all Courts. 

V.B./lt.K. Order set aside. 
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TUDBALL, AND ABDOD RAOOF, JJ. 

Darshan Das — Opposite Party 
Appellant. 

v. 

Collector of Meerut anl another — 
Petitioners— Respondents. 

Civil Revn. No. 122 of 1918, Decided 
on 4th July 1918 from order of Dist. 
Judge, Meerut. D/- 9th February 1918. 

Civil P. C. (1908), S. 92-Mi*management 
of religious trust—District Judge cannot in¬ 
terfere on application of private person until 
regular suit is filed —Code lays down regular 
procedure for suit. 

The Civil Proccduro Codo dees not give a Dis¬ 
trict Judge any power to interfeio with the 
management of a religious trust unless uDd until 
a regular huit is filed in his Court, when it is 
open to him to exercise all the powers which the 
Code gives him in order to protect the property. 
Ho has no power to interfere and to suspend a 


. Collector of Meerut 1918 

trustee from his post on the application of a pri¬ 
vate person who has called attention to the fact 
that a breach of trust appears to have been com¬ 
mitted. The Civil Procedure Code lays down a 
regular procedure for suits in such cases and 
until the Court is moved in that way, it has no 
power of supervision to interfere and to pass orders. 

IP 219 C 1] 

A. H. C. Hamilton —for Appellant. 

W. Wallach and H. K. Mukerji — for 
Respondents. 

Judgment. —The facts of this case 
may be briefly staled. One Puran Atal 
was the manager of a certain gaddi. It 
is an admitted fact that the gaddi in 
question is a trust for religious purposes. 
Puran A cal was removed from his posi¬ 
tion as trustee by the order of the Dis¬ 
trict Judge of Meerut on 7th May 1909. 
The present appellant Darshan Das was 
appointed in his place and certain direc¬ 
tions were given to him among which was 
one that he should file accounts annually 
in the month of January. In 1913 two 
suits were brought against Darshan Das 
under S. 92, Civil P. C., both of which 
failed. In 1916 Puran Atal filed an 
application before the District Judge call¬ 
ing attoulion to the fact that Darshan 
Das had never filed any accounts and 
making certain allegations against him. 
The District Judge started an inquiry, in 
the course of which the Collector of 
Meerut applied through the Government 
Pleder asking the Court to make some 
arrangements for the better management 
of the gaddi. Notice wa9 issued to Darshan 
Das and efforts were made to bring him 
into Court. For reasons with which wo 
are not now concerned, he did not appear 
and the District Judge made an ox parte 
enquiry and finally passed the order of 
9th February from which the piesent ap¬ 
peal has been preferred. The order wa9 
as follows: 

“Mat ant Darshan Das is prohibited from having 
any further dealings with the property of tho 
gaddi. Proclamation will be made in the villages 
belonging to the pnddi that Darshan Das is pro¬ 
hibited from receiving rents or revenues acting 
in any way on behalf of the gaddi for the future. 

Certain gentlemen appeared and they 
were also appointed as a sorb of committee 
to look after the estate, and the Judge 
suspended Darshan Das from his p^st 
pending the Sling of a regular suit under 
S. 92, Civil P. C. We also note that 
more than five months have passed and 
no attempt whatsoever has been made to 
file any such suit or to obtain the sanction 
which is necessary under S. 92 for 0 
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filing thereof. A preliminary objection is 
taken that no appeal is allowed by the 
Code from the order which was passed. 
As far as wo are able to judge the ordea 
has boon passed without any jurisdiction 
whatsoever. Tho preliminary objection 
thereforo, has force namely, that no appeal 
lies. At tho same time wo are asked to 
treat this as an application in revision 
and we think that in the circumstances 
of tho case we ought to do so. If Puran 
Atal had shown any activity or energy in 
obtaining sanction or in bringing a suit 
under S. 92 wo might have been prepared 
to reject this appeal on the ground that 
no appeal lies and to have refused to 
treat this as an application in revision, 
because in all probability tho matter would 
como before tho Court at a very early 
date in a regular suit, hut it is to the in¬ 
terest of Puran Atal to dolay in bringing 
such a suit and already a delay of some 
five months has occurrod. We therefore, 
think it best that we should take up thi9 
matter in revision. As wo have pointed 
out, tho order is clearly without jurisdic¬ 
tion. There is no suit under 3. 92 pend¬ 
ing before tho District Julge. 

The Code gives him no powers to inter¬ 
fere in this matter unless and until a re¬ 
gular suit is filed in his Court, when it will 
ho open to him to exercise all tho powers 
as to the appointment of a Receiver, etc., 
tho Code gives him in order to protect 
the property. We fail to see that he has 
any powers to iuterforo, as ho has done 
in this case; and to suspend a trustee 
from his post on the application of a 
private person who has called attention 
to the fact that a breach of trust appears 
to havo been committed. Tho Code lays 
down a regular procedure for suits on such 
facts as have heeu brought to the notice 
of the Court and until the Court is moved 
m that way, the Judge certainly has no 
power of supervision to interfere and to 
pass such an order. We. therefore, set 
aside in revision tho order passed by the 
Court below suspending Mahant Darshan 
Pas and prohibiting him from having 
anything to do with the estate. The 
Court below has also passed an order 
direct, Dg that the fees of the Government 
Pleader and the Collector's costs should 
be met from the gaddi funds. We can see 
no justification for such an order. That 
order will also he set aside. The Collector 
wUl have to bear his own costa. We 
think also that in the circumstances of 
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this case, the other two parties to this 
matter should also hear their own costs 
throughout the litigation. 

V.U /R.K. Order set aside. 
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PlGGOTT AND WALSH, JJ. 

Ram hulai i —Defendant—Appellant. 

v. 

Haraw iri Lai and others —Plaintiffs— 
Respondents. 

First Appeal No. 57 of 191G, Decided 
on 15th April 1918, from decree of Sub- 
Judge, Shahjahanpur. 

Limitation Act (1908), Art. 116—Sole- 
deed containing covenant of indemnity— 
Breach of covenant—Suit for damages— 
Time begins to run when actual loss it 
suffered. 

A sale-deed recited that tho property was sold 
freo from all debts or liabilities, and contained a 
covenant that in the event of the vendees having 
to pay some excess amount, that is to say, some 
further charge over aud nbovo the sale considera¬ 
tion set forth in the deed, estate of the vendor 
would be liable to make it good together with 
damages and costs. It subsequently transpired 
that the property was subject to a mortgage and 
on tho basis of that mortgage a decree was passed 
against the vendees alsne with tho original mort¬ 
gagor, In order to savo the property from sale 
uuder that decree, the vendees had to pay up tho 
mortgage money along with interest and costs. 
They then rued their vendor to rocover tho sum 
paid by them under the mortgago decrees : 

Held : that tho plaintifTs wero entitled to rely 
upon the covenant contained in the deed ae a 
covenant cf indemnity and to bring a suit upon 
it, the limitation for which began to run from tho 
date on which they suffered actual less by reason 
of their being compelled to pay off tiie prior 
mortgage charge. IP 221 0 1) 

Tej Bahadur Sapru and Sarat Chan¬ 
dra Chaudliri —for Appellant. 

Baldey Ram Dave — for Respondents. 

Piggott, J.—This is an appeal by the 
defendant in a suit which, as brought, 
was a suit for damages on account of 
the breach of a covenant of indemnity 
contained in a sale deed of 4th July 1901. 
That deed in itself arose out of and formed 
the completion of a transaction embodied 
in a previous deed of 9th January 1899. 
Tho plaintiffs in this case represent the 
transferees of the vendees under these 
two deeds and the defendant the vendor 
in each of these deeds. The vendor pur- 
ports to convey certain property free of 
all enoumbrances, and in eaoh of them 
there is a covenant setting forth what is 
to happen in the event of its being found 
that the property is in fact encumbered, 
and in the event of the vendees being 
disturbed in possession or having to make 
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any payment on account of some pre¬ 
viously existing encumbrance. The matter 
is clearer in the earlier of the two deeds 
but no doubt the point has to be decided 
with reference to the agreement as em¬ 
bodied at the end of the deed of 4th July 
1901, on p. 8 R of the book before us. 
We have only referred to the previous 
document in order to explain the nature 
of the transaction as throwing light on 
the intention of the parties and the foot 
ing on which they were dealing with one 
another. Unfortunately in the deed of 4th 
July 190L there has been a clerical error 
on the part of the scribe in that very 
portion of the document which is most 
material for our purpose. We are not sure 
that this error is really vital to the de¬ 
cision of the question argued before U3, 
but the error is there and it is a9 well 
that attention should be called to it. A 
certain word in the deed may have been 
intended to be written as “Maqabal” or 
as ' Pazil." As the document stands it 
is actually written “Faqabal," which is 
nonsense, but it must be intended to be 
read as one or other of these two words. 
Now, on the reading the one expression is 
correctly translated in our papor bcok by 
the words or if any excess amount is 
charged against them" on the other read¬ 
ing, we may translate “or if they are held 
chargeable with any prior encumbrance." 
The latter of these two readings uould be 
less favourable to the appellant’s case 
and for the purposes of argument we 
may adopt the former. The covenant 
then is that, in the event of the vendees 
having to pay some excess amount, that i9 
to say, some further charge over and 
above the sale consideration set forth in 
the deed, the estate of the vendor will 
be liable to make it good, together with 
damages and costs. Immediately before 
the words above set forth there is a recital 
that the property is conveyed to the 
vendees free from all debts and liabilities 
or claims. Then follows the agreement 
that if any portion of the property passes 
out of the possession of the vendees, or 
they fail to obtain possession or finally 
in the alternative if any excess amount is 
charged against I hem, the other property 
of the vendor will he liable for damages. 

It subsequently transpired that there 
was a prior encumbrance on the property 
conve>ed in the sale of a mortgage in 
favour of the Chatri Lai. A 3uit was 
brought on this mortgage in which the 


present plaintiffs the vendees were im¬ 
pleaded aloDg with the original mortgagor. 
The claim was contested, but resulted 
finally in a decree in favour of Chatri 
Lai, aDd in order to save the property 
from sale under that decree the present 
plaiutilis, the vendees under the deed of 
4th July 1901 had to pay up thesum now 
claimed by then), consisting cf the mort¬ 
gage money due to Chatri Lai along with 
interest and costs. In the Court below 
this claim wa9 resisted upon a variety of 
pleas, some of which are repeated in the 
memorandum of appeal now before us but 
the appeal has been argued upon one 
ground only, namely on the plea of limi¬ 
tation. 

There was an issue on this point in the 
Court below (issue 5), and tbe learned 
Subordinate Judge disposed of it very 
briefly, by pointing out that in hisopinion 
the cause of action accrued to the plain¬ 
tiffs in tho month of May 1915 when 
they bad to pay the money to Chatri Lai 
and that this plaint had been filed with 
great promptitude in the month of July 
1915. He held therefore that it wa9 
deary within time. Curiously enough, 
in the memorandDm of appeal before us 
this finding on the question of limitation 
is not in express terms challenged. We 
have been told however that there has 
been some error or oversight about the 
drafting of the memorandum of appeal 
and that the plea taken in para. 1 was 
intended to read, “that the plaintiffs had 
no subsisting cause of action,"and so raised 
the question of limitation. At any rate 
we have heard the appellant on this 
point, and it was within our discretion to 
do so. The plea is based upon the conten¬ 
tion that the agreement embodied in the 
last paragraph of the deed of 4th July 
1901 was simply a covenant of title, that 
there was a breach of this covenant the 
moment thodeed itself wa3 executed, that 
a cause of action accrued to the plaintiffs 
on that very date and that consequently 
the present suit is barred under the six 
years’ rule of limitation. As subsidiary 
arguments on this point our attention has 
been drawn to the fact that the mortgage 
in favour cf Chatri Lai wa9 a registered 
document, of which it might he said that 
tho plaintiffs had constructive notice, and 
that in any event they had actual notice 
of it when Chatri Lai instituted his suit, 
which was as long ago as the year 1902. 
The argument before us has proceeded 
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upon line9 which evidently were not 
followed in the Court below. Our at¬ 
tention baa been drawn to a number of 
rulings, of which the decision most in 
point is that in Hare Tiwari v. Raghu- 
nalh Tiwari (l). What that case seems 
to us to lay down is that, if the plaintiffs 
in a suit like the present were bound to 
rely solely upon a covenant of title, whe¬ 
ther express or implied, it might he held 
that limitation ran against them from 
the date of the execution of the deed; but 
in that suit itself a distinction was drawn 
and the plaintiffs were held to be within 
time, because they were not suing upon a 
mere covenant of title, and it was held 
that their cause of action arose long sub¬ 
sequently when they were disposed of a 
portion of land then in question. 

Similarly in the presnnt case, it seems 
to us that the plaintiffs are entitled to 
rely upon the words already 6eb forth as 
a covenant of indemnity and to bring a 
suit upon them from the date on which 
they suffered actual loss by reason of 
their boing compelled to pay off the prior 
mortgage charge. The decision of the 
Court below on the issue of limitation 
therefore appears to be substantially 
correct on the ground on which it pro¬ 
ceeds, although the point was not fully 
argued. The appeal therefore fails and 
wo dismiss it with costs. 

V B./r.k. _ Appeal dismissed. 

1. (Ib89) U All. 27 (FB). 
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Richards, C. J. and Banerji, J. 
Kalyan Singh and another— Dfendants 
—Applicants. 


v. 

Allah Di V a — Plaintiff — Opposif 
Party. 

Review Appln. in Letters Patent Ai 
peal No. 99 of 1916. Deoided on 26t 
October 1918. 

Letter. Patent (Allahabad), S. 10-Decr« 
under Review i. not permissible. 

..No application.for review is allowable whei 
the decree sought to be reviewed was given in a 
appeal under S, 10. [p 221 g ] 

J. M. Banerji —for Applicants. 

Hameedullah and S. M. Y. Hasan- 
for Opposite Party. 

Judgment. A preliminary objeotio 
has been taken to the hearing of this ap 
plication that no application for review i 
allowable where thedeoree was given in ai 
appeal under S. 10, Letters Patent. It wa 
so held in the case of Hafiz Muhamma, 


Mohsin v. Sheo Prasad (l). This deci- 
sion is binding on us. We accordingly 
reject the application with costs. 

v.B./r K. _ Application rejected . 

1. (1904) 1 A L J 509. 
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PlGGOTT. J. 

Mansuhh Ram and others —Defendants 
—Appellants. 

v. 

Birjraj Saran Singh —Plaintiff—Oppo¬ 
site Party. 

Civil Revn. No. 229 of 1917, Decided 
on 27th May 1918, from order of Munsif, 
Meerut. 

(a) Agra Tenancy Act (1901), S. 167—Oc¬ 
cupancy tenant cutting down tree, belonging 
to landlord—Suit for damage, held cogniz¬ 
able by Court of Small Causes—Suit i. not 
barred under S 167. 

Defendants, occupancy tenants, cut down two 
trees belonging to the plaintiff-landlord, which 
stood within the boundaries of their bolding. 
Plaintiff filed a suit for damages against the de¬ 
fendants in the Small Cause Court. 

Held: (l) that apart from any provision of 
the Agra Tenancy Act restricting the jurisdiction 
of the civil Courts in such a matter, the plaintiff's 
claim for damages on account of the tortious act 
of the defendants was cognizable by a Court of 
Small Causes [P 222 C 1] 

(2) that S. 1G7 did not debar the plaintiff from 
claiming damages in a civil Court on the simple 
allegation that the defendants had taken advan¬ 
tage of their position as tenants of tho land in 
order to cut down and appropriate to themselves 
tree, which wore tho property of the plaintiff. 

_ [P 222 C 2] 

(b) Agra Tenancy Act (1901), S. 57—Tree, 
on occupancy holding cut down—Act cannot 
be presumed to be detrimental to land. 

The cutting down of trees standing on tho 
holding by an occupanoy tonant does not raise a 
presumption that the act Is detrimental to the 
land within the meaning of S. 57. [P 222 0 1] 

Haribans Sahai— for Applicants. 

M. L . Agarwala —for Opposite Party 

Judgment.— The applicants in this 
case are certain defendants against whom 
a decree for R 9 . 15 as damages has been 
passed in favour of the plaintiff by the 
learned Munsif of Mehrut in the exercise 
of his jurisdiction as Judge of a Court of 
Small Causes. The question raised by this 
application is whether the cognizance of 
the Court below was or was not barred bv 
the provisions of S. .167, U. P. Tenancy 
Act Local Act 2 of 1901. Putting aside 
certain matters of detail no longer in 
controversy, the essential facts may 
be Btated thus: The defendants were ten. 
ants with a right of occupanoy of two 
plots of agricultural land, the property of 
the plaintiff. Somewhere within the 
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boundaries of this agricultural holding 
there stood two trees, which were not the 
property of the defendants but of the 
plaintiff. The defendants cut do*n those 
trees and appropriated the timber thereof 
to their own use. It scarcely requires to 
be,pointed out that, apart from any provi¬ 
sion of the local Tenancy Act restricting 
the jurisdiction of the civil Courts in 
such a matter, the plaintiff’s claim for 
damages on account of this tortious act 
was clearly cognizable by a Court of 
Small Causes and on the facts found, the 
decree in favour of the plaintiff is a pro¬ 
per one. 

The only question therefore is whe¬ 
ther the suit is barred by the provi¬ 
sions of S. 167 aforesaid. This again de¬ 
pends upon the interpretation to be put 
upon certain provisions of Ss. 57 and 65 
of the same Act. The latter of these sec¬ 
tions merely says that, if a tenant is found 
liable to ejectment from his holding on 
any of the grounds specified in CL (b) or 
Cl. (c), S. 57, the Revenue Courts have 
jurisdiction to give the landholder a de¬ 
cree for compensation in lieu of, or in 
addition to the ejectment of the tenant. 
The question theiefore is whether, on the 
facts alleged in the plaint, the defendants 
were liable to ejectment under the pro¬ 
visions of 5. 57 aforesaid. I am unable to 
hold that the cutting down of the two 
trees under the circumstances alleged was 
an act detrimental to the land. There is 
certainly no presumption to that effect; 
on the contrary, in so far as the land is 
used for cultivating purposes, the removal 
of these two trees would presumably be 
calculated to increase its productiveness. 
The only question therefore is whether 
the act of the defendants in cutting down 
these trees could have been proved by the 
plaintiff, in a proceeding in the Revenue 
Courts, to have been an act inconsistent 
with the purpose for which the land was 
let to the defendants. There is no allega¬ 
tion to this effect in the plaint; and I am 
bound to say that in my opinion the 
piaiutiff would have bad considerable diffi¬ 
culty in satisfying a Revenue Court that 
this land had originally been let to the 
defendants under such circumstances as 
would make the cutting down of these 
trees an act inconsistent with the pur¬ 
pose for which the lease was given. If 
any landholder under similar circum¬ 
stances feels himself able to establish 
such a plea by evidence, I would by no 
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means debar him from seeking the pro¬ 
tection of the Revenue Courts, but in the 
present case I find no reason for holding 
that the plaintiff' wa3 in any way debarred 
from claiming damages in a civil Court, 
on a simple allegation that the defendants 
had taken advantage of their position as 
tenants of the land in order to cut down 
and appropriate to themselves two trees 
which were the property of the plaintiff. 
I have been referred in argument to a 
number of ruiicgs supposed to have some 
bearing upon the question in dispute but 
I do not think it necessary to discuss 
them here. Most of them seem to me to 
have no bearing upon the particular point 
to be decided iu thU case. The only one 
about which I should not be prepared to 
say this is the decision of a single Judge 
of this Court in Lachman Das v. Mohan 
Singh (I). That decision, so far as the 
question of jurisdiction is concerned, is 
entirely against the defendants. I take 
the liberty of saying, with all respect to 
the learned Judge of this Court who de¬ 
cided that case, that be has gone some¬ 
what further in the way of affirming the 
jurisdiction of the civil Court todeal with 
matters of this sort than I should myself 
be prepared to do, at any rate, without 
further argument; but as regards the case 
now before me I find no good reason for 
holding that the plaintiff could have ob¬ 
tained appropriate relief for the loss 
which he ha3 suffered by way of any suit 
or application brought or made before a 
Revenue Court. The jurisdiction of the 
learned Judge of the Court of Small 
Causes was therefore not barred and I 
dismiss this application with costs. 

v.b /b.K. Application dismissed. 

1. (1912; 14 I C 582. 
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Rafique, J. 

Drig Pal Singh— Plaintiff—Applicant. 

v. 

Kunjal —Defendant—Opposite Party. 

Civil Revn. No. 194 of 1917. Decided 
on 15th December 1917, from order of 

Sm. C. C. J., Fatehpur. 

Provincial Small Cause Courts Act (9ot 
1887), Art. 31 —Suit for mesne profits ot 
grove wrongfully received by defendant is 
not cognizable. . . 

A suit to recover mesne profits of a grove wDlc 
the plaintiff has been wrongfully kept out oi 
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pofsessiou of by the defendant, falls under Art. 31 
and is not cocuizable by a Small Cause Court. 

[P 223C1] 

Purusottam Das Tandon —for Appli¬ 
cant. 

Mangal Prasad Bliargava — for Op¬ 
posite Party. 

Judgment. —This is aD application in 
revision from the order of the Small 
Cause Court at Fatehpur returning the 
plaint to be presented to the proper 
Court. It appears that the plaintiff-ap¬ 
plicant sued to'recover mesne profits of 
a grove from which he 9aid he had been 
wrongfully kept out of possession for 
three years by the opposite party. The 
learned Judge considered that the claim 
of the applicant fell under Art. 31, Sch 2, 
Small Causes Courts Act, and was not 
therefore cognizable by him. He accord¬ 
ingly returned the plaint for presentation 
to the proper Court. 

He is supported in the view of the law 


Hindu Lav/—Partition—Reopening—There 
is mutual right of indemnity in respect of 
paramount claim by third person throwing 
burden of loss unfairly upon one party— 
Discovery of mistake—Partition can be re¬ 
opened to apportion loss. 

Where parlies arrive at a partition either by 
arreement. cr by a decree, which is only a more 
solemn and binding form of agreement, there is 
an implied and mutual right of indemnity or 
contribution in respect of any paramount claim 
by a third person which throws the burden of a 
Joss not contemplated in the partition proceed¬ 
ings unfairly upon one of the parties. If the 
original decision bas been arrived at by a com¬ 
mon mistake, which in the case of a decree bas 
been adopted by the Court making the decree 
the mistake can be set right pro Canto, i. o., the 
partition can be opened up in so far as is neces¬ 
sary to apportion the loss which arises out of 
the discovery of the mistake. IP 225 C 2} 

Guitari Lai —for Appellant. 

Surendra Nath Sen —for Respondents. 

Piggott, J.—This is an appeal by a 
plaintiff whose suit for partition has been 


he has taken by a case of this Court, i. e., 
Sheo Bodh v. Surjan (l), as also by 
several cases of the Bombay and the 
Madras High Courts. For the applicant 
reliance is placed on the Full Bench 
ruling of Kunjo Behaty Singh v. Madhub 
Chandra Ghcse (2). The view taken by 
the Calcutta High Court seems to have 
been adopted by this Court about eigh¬ 
teen years ago in the case of Prasadi Lai 
v. Imdad Busen (3) The facts of that 


case are not quite the same as those c 
the present case. In the case of Prasad 
Lai v. Imdad Husen (3) the plaintiff ha 
sued for damages for wrongful evictior 
In the present case the plaintiff is suin 
for the meBDe prohts of the propert 
from which he was kept out of possessio 
for three years. The case of Prasadi La 
v. Imdad Husen (8) does not apply t 
the present case. The application fail 
and is dismissed with costs. Let th 
original plaint be returned. 

_ V B - /?- K * Application rejected. 

1. 119131 19 I C 427, -- 

2. (1896) 28 Cal 884 (F B). 

8. (1898) A W N 10. 
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Piggott and Walsh. JJ. 
Ganeshi Lai— Plaintiff-Appellant. 


Babu Lai and 
Respondents. 


v. 

osiers—Defendants— 


? Peal No ; “f of 1916 > decided 

Rnh 5 ^ n\ ry I 91 ® 1 from de °™° oi 

Bub,Judge, Dehra Don. 


dismissed by the Court of the Subordidate 
Judge of Debra Dun and Mussoorie. One 
of the pleas taken in the written state¬ 
ment was that that Court had no juris¬ 
diction to try the suit at all. So far as 
we can gather from the judgment of the 
learned Subordinate Judge, he seems to 
have found that he had no jurisdiction 
to try the whole suit but had jurisdiction 
to try part of it, and he has therefore 
proceeded to try what he regards as a 
preliminary question sufficient to deter¬ 
mine that portion of the suit which he 
conceived himself to have jurisdiction to 
try. The conclusion we have come to is 
that the Court below either had jurisdic¬ 
tion to try the entire suit, or had no 
jurisdiction to try any part of it. Fur¬ 
ther, we are of opinion that the decision 
pronounced with regard to a portion of 
the plaintiff’s claim proceeds upon erro¬ 
neous principles of law and is calculated 
to make it impossible for the plaintiff in 
any event to litigate a possibly just claim 
any further. We must therefore set aside 
the decree of the Court below and re¬ 
mand the case to that Court under the 
provisions of O. 41, R. 23, Civil P. C. 
In so doing however we must make it 
quite dear that we do not feel able on 
the materials before us finally to deter, 
mine the question of jurisdiction. We 
leave that question still open and the 
Court below, after receiving this order of 
remand, should again take that point into 
consideration at once and pass appropriate 
orders, according as to whether it finSe 
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that it has or that it ha9 not jurisdiction 


to try the suit. 

The said suit arises out of the follow¬ 
ing state of facts. Ganeshi Lal the plain¬ 
tiff and Babu Lal the principal defen¬ 
dant are brothers. They were almittelly 
up to the year 1910 members of a joint 
undivided Hindu family. In the year 
1910 Babu Lal brought a suit for parti¬ 
tion against Ganeshi Lal. The specifici- 
tion of the property sought to be parti¬ 
tioned given at the foot of the plaint sets 
forth a number of houses situated in the 
town of Pilkhna in the Meerut district, 
and the suit was accordingly filed in the 
Court of the Munsif of Ghaziabad, with¬ 
in whose territorial jurisdiction the said 
property was situated. In his defence 
Ganeshi Lal raised a question as to whether 
the plaint contained a complete specifi¬ 
cation of the property which ought to be 
brought under partition. He pleaded 
that Babu Lal and himself were the joint 
owners of a shop at Landhour, the Can- 
tonment of Mus9oorio, that this 9hop wa9 
an ancestral business carried on for the 
benefit of both parties, that it had not 
been doing well and that there were heavy 
liabilities attaching to the business. His 
written statement implies, if it do93 not 
actually state, that this shop or business 
at Landhour wa9 in the possession and 
under the management of Ganeshi Lal, 
and it is suggested that Babu Lai’s object 
in suing f^r the partition of the joint 
family property at Pilkhna, while omit¬ 
ting all mention of the Landhour busi¬ 
ness, was to saddle his brother Ganeshi 
Lal with all the liabilities of that busi¬ 
ness while taking for himself his full 
half 9haro in the joint property, some 
of which it was contended had been 
purchased out of the profits of that busi¬ 
ness at a time when such peofits were 
available. 

This pleading obviously raises questions 
of fact and of law which the Court con¬ 
ducting the partition would have had to 
determine before any decree could be 
passed; but as a matter of fact the case 
was settled by a compromise between 
the two brothers. The precise effect of 
that compromise as regards the business 
at Landhour is a matter of controversy 
in the present suit; but it is sufficient to 
note that its result was to partition the 
immovable property at Pilkhna in a 
particular manner. One large bouse was 
divided between the brothers in equal 
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shares, the eastern portion being assigned 
to Bibu Lal and the western portion to 
Ganeshi Lal. Certain other houses were 
assigned, some to one brother and some 
to the other, and in respect of one house 
it was provided that it should continue 
in the joint possession of both parties. 
A decree was passed on 2l9t December 
1910 in the terra3 of the compromise. 
In the year 1914, one Khairati Lal, a 
cousin of the parties, instituted a suit in 
which he claimed to recover possession 
of one half share of the whole of the 
property which had been dealt with in 
the partition of 21st Deeember 1910, 
alleging him9elf to be the owner of the 
same and asking that his moiety might 
be divided by metes and bounds from the 
rest and he be put into possession. This 
suit was contested by both the brothers, 
who denied that Khairati Lal had any 
right or title in respect of any share 
whatever in this property ; but the suit 
was decreed in Khairati Lai's favour 
on 3rd February 1915. The result of 
this decree was that the western portion 
of the largest of the houses in question, 
that is to say, the portion which had 
beeu assigned to Ganeshi Lal at the parti¬ 
tion of 1910 was awarded to Khairati 
Lal ; and along with this one smaller 
building described as a shop with a 
kuchcha house appertaining thereto and 
another kuchcha built house wore awarded 
to Khairati Lil out of the property al¬ 
lotted to Bibu Lal in 1910. The plain¬ 
tiff claims that in consequence of the 
success of Khairati Lal s suit he is en¬ 
titled to re-open the question of the dis¬ 
tribution of the joint family property and 
more particularly of the immovable pro¬ 
perty, effected at the partition of 1910. 

We must take it that at that time 
Ganeshi Lal and Babu Lal honestly be¬ 
lieved themselves to be the sole owners 
of the property in their possession which 
they then partitioned amongst them¬ 
selves. There was therefore a bona fide 
mistake on the part of both parties to the 
partition and that mistake has now become 
apparent and his produced inequitable 
results because of the success of Khairati 
rial’s suit. There is good authority for the 
proposition that under such circumstances 
the party to the partition who finis him¬ 
self prejudiced as a consequence of tho 
common mistake is entitled to have the 
question of the partition re-opened. A 
very clear case on this point is that of 
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Maruti v. Rama (]). We agree with the 
principles laid down by the learned Judge 
who decided that case and we think that 
they to apply the case now before us. 
Ganeshi Lal however has chosen to com¬ 
plicate the question in two ways. lie 
wishes to re open not merely the ques¬ 
tion of the division effected of the house 
property at Pilkhna by the partition of 
1910, but also the question then raised 
by him as to the respective rights and 
liabilities of himself and his brother in 
connexion with the business at Landhour. 
Believing apparently that he could do 
this more effectually by means of a suit 
instituted iu the Court within whose 


territorial jurisdiction this Cantonment 
is situated, he has brought the present 
suit not in the Court of the Munsif of 
Ghaziabad, but in that of the Subordinate 
Judge of Debra Dun and Mussoorie. The 
question whether that Court has any 
jurisdiction to enteraain this plaint de¬ 
pends simply on whether or not any im¬ 
movable property sought to be partitioned 
is situated within the territorial jurisdic¬ 
tion of that Court. The provisions of 
S. 16. 01. (b), Civil P. C.. are qaifce clear 
in their application to the present case 
and inasmuch as the defendant Babu 
Lal does Dot live or carry on business 
within the jurisdiction of t he Subordinate 
Judge of Dehra Dun aod Mussoorie, no 
possible question arises as to the effect of 
any subsequent section of the same Code. 
Either the Court below had jurisdiction 

to entertain the whole of this suit or it 
bad no jurisdiction to entertain it at all 
and this depends on what the parties 
meant in that Court when they spoke of 
the shop" situated at Landhour. The 
wording of the plaint suggests that they 
were speaking only of a “business” pos¬ 
sibly carried on in a hired shop ; but it 
has been pressed upon us on behalf of the 
plaintiff that this point is not made clear 
beyond dispute by the record as it now 
stands before us and that there is room 
for further inquiry in the Court below. 

I he only other substantial point in the 
case turns on the wording of the compro¬ 
mise of 1910 and the decree passed in ao- 
cordance therewith. We are not sure 
that we have all the materials before us 
for pronouncing a final opinion on this 
point and it is not advisable that we 
should endeavour to try this question on 
the me rits before the question n t iunsdic- 
1# (1897)21 B jeq 838, - 
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fcion has been finally determined. Ac¬ 
cording to the defendant the effect of the 
compromise decree of 1910 was nob merely 
to assign the business at Landhour with 
it.3 assets and its liabilities whatever these 
might be entirely to the share of Ganeshi 
Lal ; but- it did this independently alto¬ 
gether of the partition of the joint pro¬ 
perty effected bv the other portion of the 
compromise. Virtually the contention 
for the defendants is that the decision 
arrived at between the parties on their 
own compromise in December 1910 
amounted to a decision that this Land- 
hour business did not form part of the 
assets of the joint family but was entirely 
a matter for which Ganeshi Lal alone 
was responsible. Tins is a question which 
may yet have to be determined between 
the parties and it is possible that further 
evidence may be required before a deci. 
sion can be pronounced. The point seems 
worth mentioning in order to make it 
clear that in saying that Ganeshi Lal is 
in our opinion entitled to have a reparti¬ 
tion of the joint family property made in 
consequence of the success of Khairati 
Lai’s suit we are nob pronouncing any 
opinion one way or the ether as to whe¬ 
ther the assets or the liabilites of the 


uananour ousiness should or should not 
he taken iufco account in connexion with 
such .re-partition. Our order therefore 
is that we remand this case to the Court 
below under O. 41, R. £3, for ro-fcrial 
subject to the remarks we have made. 
We leave all costs of this appeal to be 
costs in the cause. 

Welsh, J.— I entirely agree. I only 
wish to add one word on the point arising 
on the merits which was substantially 
argued before us. I agree with the deci¬ 
sion in Maruti v. Rama (l), but I think 
that there is danger in stating as a general 
principle that proof of such matter en¬ 
titles the party to re-partition. I do not 
think that it entitles him to open up the 
previous deoision except in so far as is 
necessary to apportion the loss which 
arises out of the new fact. The right is 
based simply upon this principle that 
where parties arrive at a partition either 
by agreement or by a decree (which after 
all is only a more solemn and binding 

form of agreement), there is an implied 
and mutual right of indemnity or oon-i 
tribution in respect of any paramount! 

fhA K.iL a bl ) lrd . P0r9On whioh throws! 
the burden of a loss not contemplated in 
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the partition proceedings unfairly upon 
one of the parties. If the original deci¬ 
sion has been arrived at by a common 
mistake, which of course in the case of a 
decree is adopted by the Court making 
the decree the mistake can be set right 
pro tan to. 

V B /r.k. Case remanded . 
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Richards, C. J. and Tcdball, J. 

Ramzan —Plaintiff—Appellant. 

v. 

Bhukhal Dai and others —Defendants 
—Respondents. 

Second Appeal No. 1101 of 1916, De¬ 
cided on 19th July 1918, against decree 
of Dist. Judge, Gorakhpur. 

Agra Tenancy Act (1901), S, 20 — Illegal 
usufructuary mortgage of occupancy tenancy 
— Suit to redeem held maintainable. 

Plaintiff purported to make a usufructuary 
mortgage of an occupancy ‘tenancy, which was 
illegal having regard to the provisions of S. ‘20. 
He then brought a suit to redeem the property: 

Held : that the suit was maintainable and that 
the plaintiff was entitled to get back the pro¬ 
perty on payment of the mortgage money. 

1 ’ 1 ' [P 226C2] 

• J. N. Misra and Bhagawati Shanker 
—(or Appellant. 

Surendra Nath Sen—tor Respondents. 

Judgment. —In this case it appears 
that the plaintiff purported to make a 
usufructuary mortgage of an occupancy 
tenancy, which was illegal having regard 
to the provisions of S. 20, Agra Tenancy 
Act. The present suit was instituted by 
the plaintiff in effect to redeem the pro¬ 
perty. The Court of fir9t instance de¬ 
creed the claim. The lower appellate 
Court reversed the decree of the Court of 
first instance and dismissed the plaintiff s 
suit upon the ground that the mortgage 
was null and void. It seems to us that 
this decision is wholly wrong and ine¬ 
quitable. It might bo that if the plain¬ 
tiff came into Court and asked to get 
back his property without payment of the 
mortgage money at all on the ground of 
the illegality of the transaction that tho 
Court would put him upon terms of pay¬ 
ing tho mortgage money. Even this 
view is not universally taken, for one 
learned Judge at least has held that in 
such a case the owner of the occupancy 
tenancy could get hack the property with 
out paying the mortgage money. How- 
ever in tho present case theplaintifl very 
honestly comes in offering to pay the 
mortgage money. In our opinion ho is 


clearly entitled to get possession on so 
doing. We allow the appeal, set aside the 
decree of the lower appellate Court and 
restore the decree of the Court of first in¬ 
stance with this modification that, we de¬ 
cree the plaintiff s costs in all Courts,and 
that we decree that tho time for payment 
he extended for six months from this 
date. 

V.B. R.K. Decree modified. 
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Richards, C. J. and Banerji, J. 

Sripat Narain Rai —Opposite Party— 
Appellant. 

v. 

T i rbe ni M isra —Petitioner—Respon- 
dent. 

Execution Second Appeal No. G86 of 
1917, Decided on 2nd March 1918, from 
decree of Dist. Judge, Gorakhpur. 

Civil P. C. (1908), O. 21, R. 7 and O. 22, 
R. 6—Decree against dead man is nullity. 

No Court can make a decree against a dead 
man and a decree so made is a nullity. No 
question of the jurisdiction of tho Court to make 
the decree arises in such a case. It is a good ans¬ 
wer to an application for execution against tbo 
alleged representatives of a judgment debtor to 
show that tbe judgmeut-debtor was dead at the 
time the decree was made and that such a dccreo 
is void and incapable of execution as against tho 
deceased. IP 227 C 2] 

Haribans Sahai —for Appellant. 

Iswar Saran — tor Respondent. 

Judgment —Thi9 appeal arises out of 
execution proceedings. It appears that a 
decree for pre-emption was obtainod 
against three persons, ono of whom was 
Bindeshri. It is alleged, aDd it is possibly 
correct, that all the three persons consti¬ 
tuted a joint Hindu family. The ques¬ 
tion of jointness is not now before us. 
Bindeshri died and the present applica¬ 
tion was for execution against the sur¬ 
viving defendants and also against the 
sous of Bindeshri a9 his legal representa¬ 
tives. It was objected that Bindeshri 
had died before the .decree was made. 
Having regard to the order of the Court 
below and to what happened when this 
case was before us on a previous occasion, 
we intend to deal with the case on tho 
assumption that Bindeshri was dead at 
the time the decree was made against 
him. The lower appellate Court has dis¬ 
missed the application for execution as 
against tho sons of Bindishri as his legal 
representatives. This Court has held in 
t,hp case of Jvulad Ali v. Japan Lai (1) 

1. littJOJ IV All 
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■that it is a good answer to an application 
for execution against the alleged represen¬ 
tatives of a judgment debtor to show that 
the judgment debtor was dead at the 
time the decree was made, and that such 
.a decree is void and incapable of execu¬ 
tion as against the person so dead. This 
is an authority which we think we ought 
to follow unless it can be shown that it 
is no longer law. It is contended that 
{there has been a change in the new Civil 
Procedure Cede by tiie omission from 
O. 21, R. 7 of the word “jurisdiction.” 
We think that this alteration in no way 
modifies the authority of the case to 
which we have referred. No question of 
“jurisdiction” of the Court to mako fcho 
decree arises because no Court can make 
a decree against a dead man; and a decree 
so made is a nullity. In this view wo 
think the decision of the Court below 
was correct. It is suggested that as the 
family is joint it was sufficiently repre¬ 
sented by the members of fcho family who 
were alive when the decree wa 3 made, 
and it is unnecessary that the sons of 
Bindeshri should be named as judgment- 
debtors. A good deal might be said for 
this contention particularly if the pre¬ 
emption money is accepted by the joint 
family, but we have not to .decide this 
matter in the present appeal. We ex¬ 
press no opinion as to what the effect of 
the execution of the decree against the 
surviving defendants will he. But we 
fchiDk the Court below was justified in 
dismissing the application for execution 
against fcho son9 of Bindeshri as his legal 
representatives. The result is that the 
appeal fails and is dismissed with costs. 


v.u./n.K. 


Appeal dismissed . 
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Richards, C. J. akd Tudball, J. 
ourajtali Singh and others — Defen¬ 
dants—Appellants. 

v. 

Mohammad Nasir and others— Plain- 
fcitis Respondents. 

Second Appeal No. 557 of 1917, De. 

of DU?VJ th l U]y 1918 * from adecr0e 

°I Uist. Judge, Azatngarh. 

V“' en JP t ‘ on - Cu.tom—Entry i n wajib- 
.i<£ed °“ “• Pr °° f ,hou,d be 

tJU"? con8, darJng tho exUUnco or non-exis- 
tonce of a custom of pre-emption the laneuaoe 
outr y ,n the wajib-nl-arz which la 
, Up , 0n 08 apro01 the custom should be 
taken into consideration. Where a wajib-ul-arz 


provided that when a stranger had obtained pro¬ 
perty under a sale or a mortgage, the oshaiers, 
in a certain order, were entitled to take the 
property in the case of a sale it sixteen years* 
purchase aud in the case of a mortgage at 
eight : 

Held : that the entry was wholly insufficient 
to prove a custom of pre-emption. [P 2*2S C 1] 

Tej Bahadur Sapru— for Appellants. 

S. A. Haidar and lta icl All— for Res- 
pondents. 

Judgment.—This appeal arises out cf 
a suit for pre emption. The plaintiff al¬ 
leges that a custom of pre-emption pre¬ 
vailed and adduce! in evidence an extract 
from tho wajib.ul arz of 1872. This is 
the only evidence adduced on behalf of 
the plaintiff oi the existence of the cus¬ 
tom. One has only to peruse the entry to 
come to the conclusion that it was almost 
impossible that this could have been a 
record of a custom. It provides amongst 
other things that as soon as a stranger 
has bought or mortgaged the property, 
the cosharers in a certain order are en¬ 
titled to take the property in the case of 
a sale at sixteeu years’ purchase and in 
the case of a mortgage at eight. It fur¬ 
ther goes on to record a right of a person 
to redeem a mortgage in which he has no 
interest whatever. As against this piece 
of evidence (if it oan be so called), the 
defendant vendee adduced a decree of tho 
year 1878. 

In that litigation the plaintiff, who 
now seeks pre-emption, had purchased a 
share in the village as a stranger. A suit 
was brought against him for pre-emption, 
tho then plaintiff basing his claim upon 
this very entry in the wajib-ul-arz. The 
present plaintiff (then vendee) pleaded 
that there was no custom and that the 
reoord in the wajib-ul-arz was merely 
the record of a contract, which was not 
binding on his vendor, because it had not 
been verified by him. Reading tho jud«- 
“ 6 ? fc khe Previous litigation tho then 
plaintiff and his advisers apparently 
hardly thought it possible to rolv upon 
the entry in the wajib ul-arz as the re. 
cord of a custom. It was relied upon 
chiefly as the reaord of a contract. Had 
it been possible for the then plaintiff to 
rely upon it as a custom, it would have 
been greatly to his interest to do so 
because he would have been saved from 

that ?h ° r 9U u Pr , 03Qd obIi Gation to prove 

til then wa,,l V uUr T z hRd b °en verified by 
the then vendor. It may be mentioned 

iu passing that the wajib-ul-arz was then 
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only about six years old. and presumably 
many of the persons who had verified it 
were still living. The lower appellate 
Court has found in favour of the plain¬ 
tiff. In doing so the learned Judge has 
not discussed, or apparently considered, 
the language in the record in the wajib- 
ul-arz. The language of that document 
ought certainly to have been taken into 
consideration when considering the exis¬ 
tence or non-existence of the custom. In 
dealing with the previous litigation the 
learned District Judge says : 

"The only documentary evidence urged on be¬ 
half of the appellants is a copy of a judgment 
of the Subordinate Judge of Azamgarb, dated 
31st May 1378. It appears that the plaintiff to 
this suit was a vendee in that case and that it 
was dismissed on a finding that a contract or 
custom of pre emption was not proved. I think 
a solitary judgment does not rebut the presump¬ 
tion raised by the record of custom of pre-emp¬ 
tion iu the wajib-ul arz." 

From these remarks it would appear 
that the learned District Judge comple¬ 
tely lost sight of the significance of the 
fact that the person who was now seek¬ 
ing to get the property had actually 
pleaded in the year 1878 that there was 
no right of pre emptiou founded either 
upon custom or contract and that he had 
been successful in this plea. In our opi¬ 
nion thero was no trial of the issue by 
the lower appellate Court on the evidence 
and we are entitled to deal with the evi¬ 
dence ourselves. As already pointed out, 
the solo evidence in support of the exis¬ 
tence of tht* custom was the entry in the 
wajib ul-arz, which (as we have already 
said) on the very face of it almost dis¬ 
proves that it is the record of a custom ; 
while on the other hand we have the 
plaintiff coming to this village as a 
stranger in the year 1878 after pleading 
successfully that there was neither cus¬ 
tom nor contract. In our opinion the 
evidence was wholly insufficient to esta- 
blish the existence of a custom. iVe ac¬ 
cordingly allow the appeal, sot aside the 
decrees of both the Courts below and 
dismiss the plaintiff’s suit with costs in 

all Courts. ; 

V.B./h.K. Appeal allowed. 
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TUDBALL, J. 

llatan Singh — Plaintiff. 

v. 

Kliem Karan —Defendant. 

Stamp Ref.. Decided on 8th January 

1917. 


Bhagwant i9jg 

.- C ?.V rl * e, |* Acl ( 187 °), Sch. 2, Art.. 5 and 
17 (in)—Suit for declaration of occupancy 
rights fall, under Art. 5 and not under 
Art. 17 (Hi). 

A suit for a declaration of occupancy rights 
under S. 95. U. P. Tenancy Act, falls under 
Art. 5, Sch. 2, and the plaint in such a suit 
should bear a court fee of eight aunas. 

[P 228 C 2] 

Article 17 fiii), Sch. 2, of the Act has no ap¬ 
plicability to such a suit. (P 223 C 2] 

Judgment.—This is an appeal in a 
suit brought by the appellant for a de¬ 
claration, under S. 95, Tenancy Act, that 
he has occupancy rights in a certain hold¬ 
ing. The suit is purely a declaratory 
suit. The question i9 what is the court- 
fee payable on the appeal. Priraa facie 
the suit falls clearly within Sch. 2, Art. 5, 
Court-fees Act, which lays down that on 
a plaint or memorandum of appeal in a 
suit to establish or disprove a right of 
occupancy a court-fee of eight annas 
should he paid. The only difficulty in the 
case arises by reason of two previous 
Judges of this Court having in similar 
cases directed that a fee of Rs. 10 was 
payable. In neither of these decisions 
was Sch. 2, Art. 5. apparently considered. 
The suit is not one to which Art. 17 (iii), 
Sch. 2, Court-fess Act, is applicable. As 
I have said above, it is purely a declara¬ 
tory suit, and nothing more, in which the 
plaintiff seeks to establish that he has a 
right of occupancy. In my opinion the 
law is plain and th9 appeal is governed 
by Sch. 2, Art. 5, Court-fees Act.aud the 
court feo payable i9 eight annas according 
thereto. I so direct. 

V.B./R.K. Order accordingly . 

A. I. R. 1918 Allahabad 228 (2) 

PlGGOTT, J. 

Emperor. 

v. 

Bhagwa n i —Accused. 

Criminal Revn. No. 158 of 1918, Deci¬ 
ded on 16th March 1918, from order of 

Sess. Judge, Gorakhpur. 

Criminal P. C. (1898), S*. 423 and 439- 
Trial of two accused for kidnapping—On 
Appeal by one conviction set aside and com¬ 
mitment to Sessions ordered — Case of other 
referred to High Court—Pending reference 
order of commitment passed against both 
accused — Order held to be illegal. 

Two persons were tried and convicted by a 
Magistrate for an offence under S. 363, Penal 
Code. On an appeal by ono of them, the Ses¬ 
sions Judge set aside tho conviction and sentence 
and oidered the appellant to bo committed for 
tnal on a properly framed chargo under S. 360, 
Penal Cede. The case of tho other accused was 
referred to tho High Court for the oxerciso of its 
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revisional jurisdiction. While the reference was 
pending before the High Court, the Trial Magis¬ 
trate proceeded to pa«s an order of commitment 
against both the accused. 

HehU that tho Magistrate had no jurisdiction 
to pass the order of commitment while the con¬ 
viction and sentence against one of the accused 
on his trial under S. 3G3, Penal Code remained 
standing, and that the order was therefore illegal 
aDd must ho set aside. [P 229 C 1] 

Judgment. — The learned Sessions 
Judge has been quite right to refer this 
case. The proceedings in the Magistrate’s 
Court have been distinctly irregular. Two 
persons were ssnt up for trial, Achuta 
and Mt. Bhagwani, in connexion with an 
alleged offence of kidnapping under S. 363, 
I. P.C. The Magistrate framed the charge 
under that section, convicted both ac¬ 
cused and sentenced them to rigorous im¬ 
prisonment for eighteen months. Achuta 
appealed against his conviction, but Mt. 
Bhagwani did not. The learned Sessions 
Judge had jurisdiction to deal with the 
case of Achuta under S. 423, Criminal 
P. C. and he accordingly set aside tho 
conviction and sentence and ordered 
Achuta to bo committed for trial on a pro¬ 
perly framed charge under S. 366 I. P.C. 
ho being of opinion that the offence dis¬ 
closed by the evidence, if committed, fell 
under that section and was exclusively 
triable by tho Court of Session. The case 
of Mt. Bhagwani, who had not appealed, 
could only bo referred to this Court for 
the exeroiso of its revisional jurisdiction. 
In the meantime, while the reference of 
the learned Sessions Judge was pending 
before this Court, the Magistrate has pro¬ 
ceeded to pass an order of commitment 
against both Achuta and Mt. Bhagwani 
which he had not jurisdiction to do whilo 
the conviction and sentence against that 
accused person on her trial under S. 363, 
I. P.C, remained standing. Taking up 
the matter now in revision I set aside 
the conviotion and sentence against Mt 
Bhagwani under S. 363, I. P. 0 I also 
set aside aside as irregular the commit¬ 
ment order which has been passed against 
this accused but I direct that, she be 
committed to the Sessions Court for trial 
so that she may be tried along with the 
other accused Achuta on a properly fram- 
oi charge under S. 366 or 366/109.1. P. C. 
V.B./r.k. Commitment ordered. 
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PlGGOTT, J. 

Khurshed Alam Khan and others 
Plaintiffs—Applicants. 

v. 

Rahmat Ullah Khan and another 
Defendants—Opposite Parties. 

Civil Revo. No. 21 of 1917, Decided 
on 28th July 1917, from order of Dist. 
Judge, Gorakhpur. 

Civil P. C. (1908), 0.47, Rr. 7 and 1— 
Appeal from order granting review on alle¬ 
gation that review application was made 
after expiry of period of limitation—Before 
allowing appeal Court must come to finding 
that application was made beyond time with¬ 
out sufficient cause. 

The Legislature does not intend that the dis¬ 
cretion of a Court in the matter of granting a 
review of its own judgmont should be interfered 
with in appeal, except on the specific grounds 
set forth in O. 47, R. 7. IP 280 0 1] 

An appellate Court is not entitled to reverse 
an order of the lower Court granting roview of 
its owu judgment without coming to a finding 
that the conditions laid down by O. 47, R. 7, 
have been completely fulfilled. [P 231 C 1] 

Where an appeal is preferred from an order 
granting review of judgmeut on the grouud that 
the application for review was made after tho 
expiry of tho period of limitation prescribed 
therefor, the appellate Court before allowing tho 
appeal must come to a finding that tho applica¬ 
tion for review was mado beyond time without 
sufficicQticause. (P 231 C 1, 2] 

S.M. Svlaiman for Iqbal Ahmad —for 
Applicants. 

Harnandan Prasad for Iswar Sarayi 

for Opposite Parties. 

Judgment. —This i9 an application in 
revision against an order of the Distriot 
Judge of Gorakhpur admitting an appeal 
presented under O. 43, R. 1 (a), and 

O. 47, R. 7, Civil P. 0., against an order 
of the Subordinate Judge of Basti grant¬ 
ing an application for review of a certain 
judgmont and deoreo of his own Court. 
No second appeal lies against the order of 
the Distriot Judge and the only question 
which I have to ’consider is whether the 
applicants now before me, who were the 
plaintiffs in the suit, have brought their 
case within the purview of S. 115, Civil 

P. C. The faots of the case are some¬ 
what peculiar. The plaintiffs’ olaim was 
one for possession of oertain property 
together with mesne profits and oertain 
other sums of money claimed as due to 
the plaintiffs under their cause of notion. 
Ihe claim was partly decreed and partly 
dismissed, and, as a matter of faot. the 
plaintiffs took out execution of the decree 
to the extent to whioh it was in their 
favour. They subsequently applied for 
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loview of judgment and their application 
was allowed. The result of the review 
' va9 that a declaration in their favour in 
lesj ect of a certain item of property was 
substituted for the order dismissing their 
claim in respect of that property alto- 
pet ner which appeared in the original 
decree. Consequent upon this order there 
was a further decree in favour of the 
plaintiffs for a certain sum as mesne 
profits. There was also added to the 
decree an award in favour of the plaintiffs 
in respect of auother small item of money, 
their claim to which had been dismissed 
in the decree as originally framed. It 
must ho remembered that the defendants 
had a right of appeal against the amended 
decree: if that decree was wrong in law, 
or inequitable on the facts, the error 
could have been set light by the District 
•Tudgein a regular appeal from the decree. 
The defendants however, elected to exer. 
cise their alternative right of appeal 
against the order granting review of 
judgment. 

Now this right has been rigidly limited 
by the provisions of O. 47, R. 7, Civil 
1 \ C., to certain very narrow grounds. 
The reasons for the limitations thus im¬ 
posed upou the right of appeal from an 
order granting a review of judgment are 
obvious. A C)urt presumably only re¬ 
views a previous judgment of its own 
when it is satistiei that it9 previous 
judgment was wrong and unfair to one 
of the parties. If the judgment as passed 
upon review is in error, an appeal lies 
against it, a9 has already been pointed 
out. Consequently the Legislature does 
not intend that the discretion of a Court 
in th9 matter of granting a review of its 
own judgment should be interfered with 
in appeal, except on the specific grounds 
sot forth in O. 47, R. 7, Civil P. C. The 
petition of appeal presented to the Dis¬ 
trict Judge did not challenge the order 
granting review of judgment on any of 
the grounds set forth in Cl. (l) (a) and 
(h), R. 7, O. 47, Civil P. C. There was a 
plea that the application for review had 
been presented to the Subordinate Judge 
after the expiration of the period pres¬ 
cribe! therefor. There was also a plea 
that the first Court had granted review 
of its judgment without sufficient cause; 
but it seems to me that it is at least open 
to question whether the memorandum of 
appeal presented to the District Judge 
can be regarded a3 challenging the order 
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granting review of judgment on the 
ground that 'the application had been 
made after the expiration of the period 
of limitation prescribed therefor and 
that it had been admitted without suffi¬ 
cient cause. That seems to be the mean¬ 
ing of Cl. (c), O. 41, R. 7 (1), Civil P. C. 
At any rate the District Judge has not 
decided this point. The question of limi¬ 
tation has not been dealt with in a very 
satisfactory manner by either of the 
Courts below. The learned Subordinate 
Judge merely takes note of the fact that 
the defendants have challenged the appli¬ 
cation for review of judgment on the 
ground of its having been presented after 
the expiration of the prescribed period of 
limitation, and he remarks that there is 
no force in this objection. 

I think the learned Subordinate Judge 
was of opinion that because the applica¬ 
tion for review had been presented after 
90th day from the date of the decree 
under the provisions of Art. 4, Sch. 1, 
Court-fees Act, 7 of 1870, no question 
of limitation could be raised in respect 
of it. I think this point is a very argua¬ 
ble one I should feol considerable hesi¬ 
tation in holding that the plain words 
of Art. 173, Sch. 1, Lim. Act 9 of 1903 
couid be interpreted subject to anything 
contained in the Court-fees Act. On the 
other hand, nothing in the Limitation 
Act can be treated as limiting the in¬ 
herent power of a Court to amend its 
own manifest errors, which is now ex¬ 
pressly recognized by Ss. 151, 152 and 
153, Civil P. C. As a matter of fact the 
application for review presented to the 
learned Subordinate Judge raised two 
distinct points. It called attention to 
what was unquestionably a mistake or 
error apparent on the face of the record, 
in that *the decree as originally framed 
operuted to dismiss the plaintiffs' claim 
for a certain small sum of money in res¬ 
pect of which the defendants had admit¬ 
ted liability in their written statement. 
In the second place, it raised a more 
debatable question in that it asked the 
learned Subordiuato Judge to re-cor.sider 
his decision dismissing altogether the 
plaintiffs’ claim in respect of one of tho 
items of immovable property specified at 
the foot of the plaint. That order of 
dismissal had been passed on tho express 
ground that tho plaintiffs claimed posses¬ 
sion of a specified share of the 9aid pro¬ 
perty, and had not sought either a decree 
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for joint possession to the extent of their 
share or relief by way of declaration. 

The plaintiffs now took leave to point 
out to the Court that its decision appar¬ 
ently overlooked a paragraph of the plaint 
in which there was a general prayer for 
such alternative relief as the Court might 
consider suitable to the ascertained facts. 
The plaintiffs at the same time drew the 
attention of the Subordinate Judge to a 
reported decision of this Court, in which 
a decree for a declaration of title and for 
mesne profits had been granted on a state 
of facts substantially similar to those 
which the plaintiffs had established in 
the present suit. The learned Subor¬ 
dinate J;idge granted a review on both 
points. It is certainly arguable that the 
latter of these two points cannot, without 
some straining of language, be regarded 
as a mistake or error apparent on the 
face of the record. As the same time the 
[discretion conferred upon a Court by the 
words “for any other sufficient reason” 
in 0. 47, R. 1, Civil P. C., is a wide one, 
and R. 7 of the same order does not pro¬ 
vide for a right of appeal against the 
exercise of such discretion. In the pre¬ 
sent cise moreover the learned Subor¬ 
dinate Judge found himself compelled to 
make one alteration in the decree passed 
by him, and he may well have considered 
that being thu3 seized of the whole matter 
he was entitled to take a liberal view of 
the extent of his jurisdiction in respect 
of the other question raised. The learned 
District Judge in appeal seems to have 


assumed that the first Court hal entirely 
overlooked the provisions of Art. 173, 
Soh. 1, Lim. Act. He has remarked that 
the application for review wa9 clearly 
beyond time uuder the provisions of that 
Article and has treated this finding as 
disposing of the entire question. 

On behalf of the defendants it has now 
jbeen contended before mo that I ought 
|not to interfere with the decision of the 
[Court below merely on the ground that 
Jit seems to me to have taken an erroneous 
|view of the question of limitation. To 
jthis I should bo prepared to accede; but 
the objection to the decision of the 
learned Judge is that he has reversed the 
order of the first Court without coming 
to a finding that the conditions laid down 
by O 47. R. 7. Civil P. C, as justifying 
interference in appeal with an order 
granting a review of judgment were com- 
pletely fulfilled. He has not considered 


at all the question whether the applies- 
tion for review was or was not made 
after the expiration of the prescribed 
period without sufficient caus9. I think 
that oq this ground I should b3 justified 
in setting aside the order of the Court 
below and sending back the appeal to be 
disposed of on the merits. After hosvever 
having hoard the parties at some length 
and fully examined the recor 1 before me, 
it seems to me useless to do this,^ and 
that the question of the order of tho 
Subordinate Judge granting review of 
judgment should in the interests of the 
parties concerned be disposed of now once 
and for all. 

As a matter of fact there hal been an 
error committed by the first Court in the 
passing of its first decree, which was 
imminently calculated to give trouble at 
a subsequent stage in tho evout of any 
question of limitation being raised. Ac- 
cording to the order sheet in the case, 
the learned Subordinate Tulge delivered 
hU judgment in tho presence of the par¬ 
ties on 2nd December 1914, and an ap¬ 
plication for a copy of the julgment and 
decros was actually presentei on the 
following day. In the meantime how¬ 
ever the Court seems to have come to 
the conclusion that something furthg^ 
required to be done, or some documoQ$ 
require 1 to be inspected, before a tingj 
decroo was passed, and it fixed 23W 
December 1914 for further consi iernti<Jfc 
of the case. On that date it reaffirmed 
tho judgmeut previously delivered and 
directed a decree to be prepired accor¬ 
dingly. The lesult was that two decrees 
seem to havo been drawn up. At any 
rate I find two decrees on the record: ono 
dated 2nd Docember 1914 and the othor 
dated 23rd December 1914. Such a pro¬ 
cedure was obviously calculated to mis¬ 
lead the plaintiffs and to lead them into 
error ns to the period available to them, 
either for presentation ol an appeal or 
for presentation of an application for a 
review of judgment. 

If they could be allowed to calculate 
the period of limitation from 23rd 
December 1914, and at the same time to 
add to the period necessary for obtaining 
a copy of tho deoree, the interval between 
3rd and 23rd December 1914, during 
which their application for copy pre¬ 
maturely presented was lyiug in the 
copying department of the Court, they 
would actually bring themselves within 
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the limitation period, I do not say that 
this could be permitted; but it does seem 
to me that this was a case for the appli. 
cation of the provisions of S. 5, Lim. Act 
which, let it be observed, refer to an ap. 
plication fcr review of judgment as well 
as to appeals. If the learned Subordinate 
Judge, in admitting the application for 
review, had relied on S. 5 above men- 
tioned, I do not think any question of 
limitation could possibly have been raised 
at any subsequent stage That ho did 
not do this in express terms may possibly 
have been due to the fact that he thought 
it unnecessary, and was more probably 
due to the view he took of the law of 
limitation applicable to an application 
for review of judgment stamped with the 
full fee payable. At any rate he did 
admit the application, and as there were 
in my opinion clearly sufficient grounds 
for its admission on the date on which it 
was presented, I do not think that any 
good purpose would be served by allow¬ 
ing this question of the review of judg¬ 
ment to be further litigated between the 
parties. 

I only wish to add that, if the defen¬ 
dants should be advised oven now that an 
appeal is maintainable against the decree 
as amended, or against any part of that 
decree, on any valid plea of law or of 
fact, I think that any Court to which 
such petition of appeal is presented would 
be well advised to take a liberal view of 
the provisions of S. 5, Lim. Act a3 ap¬ 
plicable to the particular circumstances 
of this case, aud as far as possible allow 
the defendants an opportunity, should 
they desire it, of having the more deba¬ 
table of the two questions raised by the 
application fcr review of judgment finally 
decided on the merits. Subject to those 
remarks, I set aside the decree of the 
Court below and in lieu thereof pass a 
decree dismissing the appeal against the 
ordor of the Subordinate Judge granting 
review of judgment, with costs in this 
and in the lower Appellate Court. 

V.B./lt.K. Order set aside. 
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TudbalTj, J. 

Abinash Chandra — Appellant. 

v. 

Shekhar Chandra and others —Respon¬ 
dents. 

Stamp Ref. in First Appeal No. 293 of 
1910, Decided on 26th January 1918. 


Court fees Act (1870). S. 7 (i) «* n d (vi)- 
Suit to pre-empt five villages on payment of 
Rs. 2,500 —Suit decreed in respect of Iwd 
villages on payment of Rs. 2.100 and dis¬ 
missed as to remainder—Appeal is divisible 
in two parts—Appellant must pay ad valorem 
as to part relating to two villages on amount 
sought to be reduced—As to other it is to be 
paid under S 7 (vi). 

Plaintiff sought to pro-empt five villages on 
payment of R«. 2,500, allegiug that the sum of 
R>. 41,000 entered in the sale-deed was the os¬ 
tensible amount of consideration. The suit was 
dismissed in respect of the villages and decreed 
in respect of the rem lining two on payment of 
Rs 21,000. The plaintiff appealed: 

Held : (1) that tbeappeal being divisible into 
two parts and the sole question which arose in 
the part relating to the two villagos being a ques¬ 
tion of consideration, the appellant must pay an 
ad valorem court-fee on the amount by which he 
was seekiug to reduce the amount made payable 
by the lower Court. IP 233 C 2) 

(2) that us regards the rest of the claim as 
the right to pre-empt was in dispute, the court- 
fe® in re-pect thereto must be calculated accord¬ 
ing toS. 7 (vi). [P 233 C 2] 

Taxing Officer's Report— In this case 
the plaintiff claimed the right of pre-emp¬ 
tion iu certain 8hare9 of fivo villages on 
payment of Rs. 2,500, the actual consi¬ 
deration alleged being Rs. 44,000. Iu 
regard to three villages the claim was 
dismissed, and in regard to the other two 
it was decreed on condition of the pay¬ 
ment of Rs. 21,000, thesumof Rs. 44,000, 
being accepted a9 the true consideration. 
In appealing the plaintiff pays a court-fee 
based on fivo times the revonue of the 
villages. Office suggests that as regards 
the two villages Pakariar and Cheontaha, 
in the case of which the sole question now 
at issue is the amount of consideration, 
the court fee should bo paid ad valorem 
on the difference between the considera¬ 
tion claimed and that accepted by the 
lower Court. Both office and the learned 
vakil for the appellant rely on the Full 
Bench ruling in Hafiz Ahmad v. Sobha 
Rami 1). It is there laid down that when 
an appeal is preferred on the grounds- 
that right to pre-empt has or has not 
been established, as the case may be, no 
matter what other pleas may bo taken, 
the value of the subject-matter in dispute 
for the purposes of the Court-foes Act 
must he determined as provided ia 
Cl. (vi). S. 7 of the Act. But were the* 
question in appeal relates solely to the 
amount to be paid by the pro emptor, 
there it should be calculated ad valorem 
on the difference between the amounts 
alleged as the sale pries on the ons side 
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and on the other. The appellant main¬ 
tains that it is impossible to split up this 
appeal, that the whole consideration is 
one, and that the first part of this ruling 
must apply to the whole. Office on the 
other hand contend that the nature of 
the appeal i3 quite different as regards 
the villages Parkariarand Cheontaha, and 
that the appeal as regards them must be 
taxed as laid down in the second part of 
the ruling quoted. I think that office is 
right, but as there appears to be no clear 
ruling as to whether an appeal, which 
like this has two distinct parts with two 
different naturesowing to the form of the 
decree of the lower Court, can be practi¬ 
cally treated as two different appeals for 
court-fee purposes, I refer the question 
for your decision. 

Judgment. —The facts are fully set 
out in the referring order of the Taxing 
Officer. The present appeal is divisible 
into two parts. In regard to the three 
villagers Rxmpur, Lachmipurand Jotepur, 
the suit has been dismissed and it has 
been held that the plaintiff has no right 
of pre emption in those villages. In re¬ 
gard to Parkariar and Cheontaha the 
Court below has held that the right to 
pre-empt exists and it has directed the 
plaintiff to deposit the sum of Rs. 21,000 
as the value thereof. The whole sale- 
deed purported to be for the sum of 
Rs. 44,000. The plaintiff sought to pre¬ 
empt the whole property upon the pay¬ 
ment of Rs. 2,500. The Court below has 
held that Rs. 44,000 is the correct amount 
and in respect of the two villages Paka- 
riar and Cheontaha it has directed the 
payment of a proportionate part, namely, 
the sum of Rs. 21,000. The appellant 
claims to be allowed to appeal on the 
payment of court-fee based upon five 
times the revenue of all five villages. The 
Taxing Officer's opinion is that the appeal 
being divisible into two parts and the 
sole question whioh arises in one part of 
the appeal respecting the two villages 
being a question of consideration, the ap. 
peliant must pay an ad valorem court-fee 
as laid down in the rnling in Hafiz Ah - 
mad v. Sobha Bam (1). In regard to the 
three remaming villages, as the right to 
pre-empt is m dispute, the oourt-fee in 
respect thereto must be calculated ao- 
cord.ng to S. 7, Gl. (vi). Court-fees Act. 

l . boha f °. f the appellant it is urged 
that the question of consideration arises 
on the whole appeal and as that is not 
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the sole question, inasmuch as the right 
of pre-emption is in dispute in respect to 
at least three villages, under the ruling 
quoted he need only pay court-fees on 
five times the Government Revenue as 
mentions 1 above, on the whole estate. Id 
my opinion the .appeal is divisible into 
two clear and distinct parts and the re¬ 
port of the fixing Officer is correct. In; 
regard the two villages of Parkariar and! 
Cheontaha, the court fee will be calcula¬ 
ted ad valorem on the difference between, 
21/41 of Rs. 2,500 anl Rs. 21,000. The 
court-fea in respect of the other three 
villages will be calculated according to ( 
S. 7, Cl. (vi), on the bcasis of 5 times the 
Government Revenue. If the appellant 
so pleases he may amend his plaint of 
which notice will havo to be given to the 
other side, and the office will calculate 
the court fees after the amendment has 
been made. I allow three weeks for the 
making of the amendment and after it 
has been made, a necessary period will, 
be allowed for the payment of any defici¬ 
ency that may then be found due. 

V. B./R.K. Order accordingly * 
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Richards, C. J. 

Bam Samlhart Tewari —Applicant. 

v. 

Rajman Naik and others — Opposite 
Parties. 

Criminal Ref, No 118 of 1918, Decided 
on 26fch February 1918, made by Sess. 
Judge, Gorakhpur. 

Criminal P. C. (1898), S. 438-Acquittal— 
No appeal by Governmentbut revision filed by 
complainant— Reference by Sessions Judge 
for re-trial to High Court—Re- opening held 
inadvisable due to long lapse of time. 

Eleven persons were triol by a Magistrate of 
the First Class for oftoncos under S. 147 read 
with S. 847, Penal Code and woro acquitted on 
14th Decomber 1916. No appeal was preferred 
by the Government but tho complainant filed a 
revision in tho Court of tho Sessions Judge who 
observing that the Magistrate had not said 
what respeot he oonsidered the prosecution story 
tc be exaggerated held that the caso was one 
whioh should be re-tried and by his ordor of 
referonco to the High Court dated 4th January 
1918 recommonded that tho case 9hould bo re¬ 
tried: 

Held: that as the Govornmont did uot ap¬ 
peal it was inadvisable to op?n up tbo matter 
again having regard to the long lapso of timo 
between tho ordor cf acquittal and tho order of 
reference. [P234 0 1] 

W, Wallach for Opposite Party. 

Facts. Eleven persons were charged 

with and tried of offenceg under Ss. 147 
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and 347, Peual Code by a Magistrate, 
who came to the conclusion that the 
case against the accused was very doubt- 
ful one and that the prosecution story 
was exaggerated. He accordingly acquit¬ 
ted the accuse 1 on 14th December 1916. 
The r.iocal Government did not appeal 
against the acquittal but the complainant 
filed a revision before the Sessions Judge. 
The latter observing that the Magistrate 
had failed to point out on what ground 
and in what respect he considered the 
prosecution evidence to he exaggerated 
rererred the case to the High Court by 
his order dated 4th January 1918, recom¬ 
mending that a re trial should beordered. 

Judgment.—It appears that eleven 
persons were tried and acquitted for of¬ 
fences under S. 147 read with S. 347, 

I. P. C. The order of acquittal is dated 
as far back as 4th December 1916. Govern¬ 
ment did not appeal against tiio order of 
acquittal and 1 think having regard to 
the long lapse of time that it would he 
inadvisable to opeu up the matter now. 

|I accordingly direct that the record he 
returued. 

V.B /lt.ic. Record relumed. 
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Richards, C. J. and Banerji, J. 

Mt. Amtul Habib — Decree holder— 
Appellant. 

v. 

Mahomad Yusuf — Judgment-debtor 
— Respondent. 

Execution Seccud Appeal No. 14S3 of 
1916, Decided on 4th December 1917, 
against decree of Dist. Judge, Saharan- 
pur, D/- 16th August 1916. 

Execution—Decree— Interest ceases from 
date of deposit of portion—Interest. 

Where in execution of a money decree a por¬ 
tion of the decretal amount id paid into Court 
interest coases to run on such amount from tbc 
date of deposit. [P 234 C 2; P 235 C 1] 

M. L. Agarwcila and S. M. Yusuf 
Ihisan —for Appellant. 

Nihal Chand —lor Respondent. 

Judgment—This is an appaol arising 
out of execution proceedings. A decree 
was obtained for dower for a sum of 
Rs 5,000 with interest and costs, to be 
recovered from the estate ot her deceased 
husband in the hands of the heirs. The 
decree holder sought to execute her decree 
anl was met with an objection that she 
herself, being one of the heirs and entitled 
to one fourth of the estate the decree 
could only bo executed for three-fourths 
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of the amount. When making this ob¬ 
jection the judgment-debtors deposited 
three-fourths of the amount of the decree, 
principal, interest and costs. Thisobjec- 
tion was allowed in the Court of first 
instance. There was an appeal to the 
District Judge who held that the decree 
being for Rs. 5.000 it must be executed 
for that amount. The High Court upheld 
this ruling. The execution proceedings 
then continued, but the decree-holder 
claimed interest on the full amount of 
the decree up to 14th August 1915 that 
is until three months after the decision 
of the High Court. The judgment-deb¬ 
tors claimed that interest should not be 
charged saver on the difference between 
the amount which they had deposited 
in Court and the full amount of the 
decree that is to say that they should be 
relieved from paying interest on so much 
as they had deposited from the date ol 
the deposit. This contention found 
favour with both the Courts below. The 
decree holder comes here in second ap¬ 
peal. 

The matter is not altogether free from 
difficulty. O. 24, Rr. 1, 2 and 3 provide 
that in the case of a suit the defendant 
may pay into Court such sum of money 
as he considers as satisfaction in full of 
the claim. Notice of the deposit is given 
to the plaintiff who is entitled to draw 
the money out whether he takes it in full 
discharge or not and no interest i9 allow¬ 
ed to the plaintiff upon the amount of 
the deposit. There is no correspond¬ 
ing provision as to payment out of Court 
and the cessation of interest in execution 
matters but there does not seem to be 
any reason why the same thiug should 
not happen in execution proceedings a3 
in tho case of suits. In the present case 
the plaintiff had admittedly a decree 
which could be executed for at least the 
sum which had been deposited by the 
judgment debtors. We think that there 
can be very little doubt that if the 
decree holder had asked the Court execu¬ 
ting the decree and in whioh the money 
had been deposited to pay out this money 
at the same time stating that the taking 
of the money out was without prejudice 
to the question raised by the pending 
appeal the Court would have allowed 
the decree-holder to withdraw the money 
just as the Court would have allowed a 
plaintiff in a suit to withdraw money 
deposited by the defendant although the 
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plaintiff does not take it in full discharge. 
We are borne out in this view by a 
circumstance which happened in this very 
case. After the money had been deposited 
a third party who had a decree against the 
decree-holder attached a portion of the 
money which had keen deposited in 
Court and the same was paid out with¬ 
out objection. To hold that the Court i9 
nob entitled to pay out to a decree-holder 
in part discharge of his claim in a case 
like the present would mean that tho 
money deposited should lie in Court of 
no use to either party while all tho time 
interest would be running up against the 
judgment-debtor in the event of the 
Court deciding that theie was r greater 
liability on foot of tho decree. Even the 
decree-holder would not profit because if 
tho case was eventually decided against 
him he would not have had the benefit of 
the money which had been deposited by 
the judgement-debtor. We think that in 
this case we ought to apply the analogy 
of tho rules which relate to payment in¬ 
to Court of money by tho defendant in 
a suit and that in this view the decisions 
of the Courts below wore correct and 
should be affirmed. 

Wo accordingly dismiss the appeal 
with costs in all Court9 including in 
this Court fees on the higher scale. 

V.b./r.K. Appeal dismissed. 
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PlGGCTT AND WaLSH, JJ. 

Hamid Hussain — Plaintiff— Appel¬ 
lant. 

v. 

Kubra Degam — Defendant—Respon¬ 
dent 

Second Appeal Nq. 616 oM916, De¬ 
cided on 24th January 1918, from deoreo 
of Diet. Judge. Saharanpur. 

Husband and wife— Restitution of con¬ 
jugal rights Parlies found on bad terms— 
Husband suspecting wife’s fidelity and bring- 
ing civil and criminal cases against her— 
Plaintiff is not entitled to decree. 

In a suit for restitution of conjugal rights it 
appeared that tho parties had been on bad torms 
for a considerable period, that the husband sus¬ 
pected tho wife’s fidelity and that he had beon 
bringing civil and criminal cases against her: 

Heidi that tho wifo bad reasonable grounds 
for believing that her health aud safety would be 
•endangered if she returned to her husband's cus¬ 
tody and that the plaintiff was not therefore en¬ 
titled to a decree. [P 237 0 2; P 238 0 1 ] 

S. M. Sulaiman —for Appellant. 

Tej Bahadur Sapru and Kailas Nath 
.Katju—tor Respondent. 
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Order —This was a suit for restitution 
of conjugal rights by a Mahomedan hus¬ 
band. It was decreed by* tho Court of 
first instance; but has been dismissed by 
the learned District Judge of Saharanpur 
in appeal, on the ground that the plaintiff 
"had treated bis wife in such a way that he 
has lost 3 II right to claim restitution of conjugal 
rights." 

We are of opinion that the findings of 
fact recorded by the lower appellate Court 
are not specific enough to dispose of tho 
suit. The principles of law applicable 
tc a defence of legal cruelty” raised in a 
case of this sort were laid down by their 
Lordships of the Privy Council in Moon- 
shei Buzloor Tiuheem v. Shumsoonissa 
Begam (I). We may refer also to two 
decisions of this Court, viz., Tlusaini 
Begam v. Muhammad Rustavi Ali Khan 
(2) and Khurshcdi Begam v. Khursed 
Ali (3). We remit the following issues 
for determination by tho Court below,on 
tho evidence already on the record: (i) Is 
it proved that tho defendants has in tho 
past been subjected to ill-treatment, 
physical or mental, by tho plaintiff? The 
finding on this issue should bo as specific 
as possible at regards time, circumst inces 
and the nature of tho ill-treatment found 
(iij On the case as a whole, is the Court 
of opinion that the defendant has reason¬ 
able grounds for helioving that her health 
and safety would be endangered if she re¬ 
turned to her husbands’s custody ? Ten 
days will be allowed for objections after 
tho return of findings. The lower appel¬ 
late Court submitted the following: 

Findings —Tho issues remitted here 
are: (l) Is it proved that the defendant 
has in the past been subjected to ill-treat¬ 
ment. physical or mental, by the plain¬ 
tiff? (2) On the case as a whole, is the 
Court of opinion that the defondaut has 
reasonable grounds for believing that her 
health and safety' would ho ondangered if 
she roturued to her husband’s custody? 
The story which tho defendant put for¬ 
ward in an application sent by her to tho 
Collector of Muzaffaruagar and Saharan¬ 
pur was that tho plaintiff was really only 
her agent, but that by some cunning he 
had made himself out to be her husband; 
that he wanted hor money and with tho 
assistance of a vakil named Liaqat Husain 
tricd to induce her to trausfor her 

1. (1866-07) 11 M I A 551 (P. 0.). 

2. (1907) 29 All 222. 

8. A I R 1911 All 452=25 I C 213. 
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property to the plaintiff’s name; and 
that when she refused to comply took 
her to Kasha Kairana and kept her a 
prisoner for ]i years in the vakil’s 
house, after pretending that ho was tak¬ 
ing her to Meerut to have false teeth 
made; that in order to extort property 
from her he prevented her relations from 
coming to her; that she was beaten by 
Liaqat Husain, and treated in a manner 
in which prisoners in jail are probably 
not treated. The result, she said, was 
that she suffered from facial paralysis 
and palpitation of the heart. She wont 
on to say that plaintiff and Liaqat Husain 
compelled her by deception to transfer 
property in their favour, and had got her 
thumb impression on some paper. That 
the plaintiff told her that the house at 
Kairana was that of a robber and knifer. 
That Jawad Husain (son of -the other 
defendant Zahib Husain) her sister’s 
daughter’s son came and called out her 
name. She ran to see him, hut Liaqat 
Husain scolded his servants for letting 
him in. That Jawad Husain tol l her that 
the house (in which she was imprisoned) 
was Liaqat Husain’s and not that of a 
robber, that Litqat Husain did not allow 
her to say anything more. 

That plaintiff then took her from Kai¬ 
rana to S.irsena, and then from Sarsena 
to Kalear, where she was made to execute 
a 9ale deed in favour of the wife of one 
Ashiq Husain and register it before the 
Sub- Registrar. That this document was for 
Rs. 20.000or Rs 21,000 of which Rs. 7,000 
werepaid before the Sub-Registrar. Of 
this plaintiff deposited Rs. 6,000 with the 
hanker Jagmandar Das and kept Rs. 500 
himself. Rs. 500 had been taken by him 
previously as earnest money. That plain¬ 
tiff then put her in the train with his 
servant to take her back to Kairana. He 
did not however toll her where she was 
to go. When the train arrived at Saha¬ 
ran pur, she saw Jawad Husain on the 
platform, jumped out and embraced him, 
and asked him what station it was. On 
his telling her she went home with him. 
She said also that she had fever wheu she 
executed the sale deed and that in addi¬ 
tion to the Rs. 7,000 above mentioned, 
plaintiff took from her her boxes con¬ 
taining ornaments to the value of Rupees 
2,000. That plaintiff was a pauper, he used 
violence to her and robbel her of her 
money. Jawad Husain corroborates this 
story as far as his going to Kairana is 
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concerned, and says that he received a 
letter from the defendant complaining of 
ill treatment; he however met her at 
Saharanpur by chance Sabir Husain, who 
went with him to Kairana, also coro- 
borated. Examined in Court, defendant 
added that when she was at Saharan- 
pur^ with him (before she was taken 
to Kairana) plaintiff beat her very much, 
that sometimes she aches even now 
from tho wounds. After marriage, he 
sometimes used to dine out, and was al¬ 
ways quarrelling with her, and abusing 
her anl her parents, saying that she was 
of loose behaviour, demanded money of 
her, sometimes Rs. 2,000 and sometimes 
Rs. 3,000. 

She adds that she has transferred her 
property to Jawad Husain, her child, who 
is now owner of the property. When 
defendant took up her residence in Zahid 
Husain’s house, plaintiff made an applica. 
tion to the Magistrate under S. 552, 
Criminal P. C. asking that the police 
should order the release of his wife. Then 
he brought a complaint under S. 498, I. 
P. C against Zahid Husain saying thatho 
had enticed her away was and keeping her 
as his wife. Tho Joint Magi9tiate dis¬ 
missed this on 18th March 1915, and it 
was absurd enough complaint, defendant 
is about 50 years of age, and is said to 
have lost all her teeth. Plaintiff then 
filed the present suit. The plaintiff’s evi¬ 
dence shows him to bo probably without 
property, although ho 9ays that property 
entered in Liaqat Husain’s name belongs 
to him, he has had no residential house 
for ten years; Liaqat Husain is helping 
him in this suit by “money and advice,” 
he now lives in Liaqat Husain’s house. 
He admits having kept the defendant 
“aloof” so that no relations might carry 
her off. The plaintiff has called wit¬ 
nesses to prove that though they live 
close to where he lives, they never heard 
any sounds as if plaintiff wa9 ill-treating 
the defendant. So far as direct evidence 
is concerned, the case is really one of tak¬ 
ing the wife’s word against the husband 
or vice versa. 

The defendant’s married life has been 
peculiar. In 1902, or 1903, she appears 
to have run away with one Diwan Shah. 
The plaintiff lodged a complaint under 
S. 522. and lost it. In 1904 ho instituted a 
suit for restitution of conjugal rights and 
appears to have been supported iu that 
suit by Zahid IIu3ain, the present second 
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defendant. In her defence in the suit 
she totally denied having been married 
to the plaintiff, and further charged 
Zahid Husain with the intention of tak¬ 
ing away her property in favour of his 
son. The suit was decreed, and as defen¬ 
dant declined to submit to the decree, 
she was put into jail for some months. 
She had sued the plaintiff unsuccessfully 
for dower, and had executed a deed of gift 
of all her property in favour of Diwan 
Shah. When she got out of jail and 
joined the plaintiff the latter caused her 
to bring a suit against Diwan Shah to 
cancel the deed of gift in his favour and 
for possession of her property. In this 
suit she was successful, and in 1906 she 
conferred upon the plaintiff the rights~to 
manage her property though not to alie¬ 
nate it or raise money upon it. After 
that 6he seems to have lived with the 
plaintiff to outward appearance peacefully 
until the year 1914, when the execution 
of the sale deed of the 18th May was 
immediately followed by her leaving her 
husband. 

According to the written statement in 
this case she ha9 now transferred the 
wholo of her property to Jawad Efusain, 
hut in her ovidenoe she alleges that it is 
etill hers. It is in Jawad Husain’s name 
but she maintains that her son has no in¬ 
terest in it during her lifetime. Jawad 
Husain, of course, contends that accord¬ 
ing to the deed of gift ho is owner of the 
house. 


As I have intimated, both plaintiff ai 
defendant are well strickon in years a. 
it seems clear that the defendant is in t! 
unfortunate position of a woman wi 
property which is desired by a neec 
husband on the one hand and needy rel 
tions on the other. The learned Subord 
nate Judge thinks that plaintiff at oi 
time heat her, but he says that any hu 
band would do that to a wife whose fid 
hty he suspected. On the whole the ev 
donee that plaintiff has ill-treated the d 
fendant physically, except if it be e 
exception • to this extent, is not satisfa 

!n *li Wher J 6mng her evidence si 
al eged merely fchat he abused her, and tl 

nlarhA 0 ^ ^ b £ r wrifcfcen Petitions a] 
pear hardly to be made out. That si 

has been ill-treated by him in other wai 

that is to say, mentally is however re' 

eonably likely; he admits having proven 

Sr h hA at i°u 8 -f r ? m havin * eeeess f 
ber, he did not hesitate to keep her fc 


months in jail and she selected to stay in 
jail rather than return to him: and it is 
not likely that she voluntarily suffered 
him to deal with her property. Simi¬ 
larly there appears to be reasonable 
ground for supposing that her health and 
safety would be endangered if she were 
compellei to return to him. He and she 
are on the worst possible terms, and there 
can be no natural lcve or affection bet¬ 
ween them, and in his house she would 
he completely in his power. There i3 too 
much reason for supposing that the plain¬ 
tiff’s desire in pressing the 9uifc is to get 
hold of defendant’s property rather than 
to have her to live with him and a9 she 
haB executed a deed disposing of this pro¬ 
perty it is more than likely that ho would 
subject her to distress to induce her to 
cancel the deed in his favour. It is con- 
tended on plaintiff’s behalf that defen¬ 
dant is really an unwilling tool in the 
hands of her relations and is * being op¬ 
posed by them. That i9 of course a 
possibility, hut there is no evidence to 
enable me to say that it is in fact the 
case. 

There is every reason to suppose that 
she left the plaintiff voluntarily and that 
so far at any rate she was in no way 
coerced by her relations If she is ill 
treated by them in future, she will have 
only herself to thank. It seem9 to mo 
fchat it could not be safe, having regard to 
all that ha9 happened to order her to be 
delivered over to the plaintiff. 

Judgment — This was a suit by a 
Mahoraedan husband for restitution of 
conjugal rights in which by our order of 
8th August last, we thought it necessary 
to remit certain issues for more specific 
findings by the lower appellate Court. 
Those findings have now been returned 
and we are satisfied that they cannot be 
successfully assailed on the grounds taken 
in the petition of objections filed by the 
plaintiff-appellant. We desire to refer 
to case of Armour v. Armour (-1) as lay- 
ing down sound principles of law, wbioh 
we accept and propose to apply to the 
facts found in this case by the learned 
Distnot Judge. We think the findings 
of the learned District Judge proceed 
upon evidence and are not vitiated by anv 
erroneous view of the law. We must 
accept his finding that the defendant has 
reasonable grounds for believing that her 
hgalth and safety would be endans«r fl d u 
4. (1901) l A L J sis;- - - 1 
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she returned to her husband’s custody 
and in our opinion this finding disposes 
of the appeal. We dismiss the appeal 
accordingly with costs. 

Y.B./r.K. Appeal dismissed. 
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Richards, C. J. and Banerji, J. 
Kir pa Devi —Plaintiff—Appellant. 

v. 

Ham C'handcr Sarup— Defendant—Res¬ 
pondent. 

First Appeal No. 42 of 1917, Decided 
on 7th November 1917, from order of 
Assistant Collector, First Clas3, Meerut, 
D/- 17th January 1917. 

(a) Agra Tenancy Act (1901), S. 175 — 
S. 175 applies to appeals whether to Civil 
or Revenue Court. 

Section 175 applies to all appeals, \vhether 
they be appeals to the Revenue Court itself or to 
the civil Court. [P 233 C 2] 

(b) Agra Tenancy Act (1901). S. 177- 
Order staying or refusing to stay suit under 
para. 18,Sch. 2, Civil P. C. is not decree and 

no appeal lies. 

An order of a Revenue Caurt staying or refu¬ 
sing to stay a suit under para. 18, Sch. , Civil 
P. C. is not a "decree” within the moaning cf 
S. 177 and no appeal therefore lies against such 
order to the civil Court. (P 233 C 2) 

Surendra Nath Sen —for Appellant. 

Nihal Chand —for Respondent. 

Judgment. —This and the connected 
Appeal No. 18 of 1917 arise out of two 
suits which wero instiuted in the Revenue 
Court by the same plaintiff against the 
same defendant. The suits were suits for 
profits. The amounts in dispute were such 
that if decrees had been made appeals 
would have lain to the civil Court. 
During the pendency of the suits it is 
allowed that the matters in dispute were 
referred to arbitration. One of the suits 
was pending in Revenue Court at Meerut 
and the other suit was pending in the 
Revenue Court at Bulandshahr. An ap¬ 
plication was made by the defendant at 
Meerut to stay the suit pending the arbi¬ 
tration under Sch. 2. para. 18, Civil P. C. 
The Meerut Court granted a stay. An 
exactly similar application was made to 
the Bulandshahr Revenuo Court. That 
Court took an exactly opposite view to that 
taken by the Meerut Court and refused to 
stay the suit. This was a most unfortu¬ 
nate situation for all concerned and will 
work groat hardship and has prolonged a 
useless litigation. The plaintiff appealed 
against the decision of the Bulandshahr 
Court. Tho defendant raises a prelimi¬ 
nary objection against the plaintiff s ap- 


1918 

peal that no appeal lies. In the connected 
appeal an exactly similar preliminary ob¬ 
jection is taken by the plaintiff. We 
think that the preliminary objection has 
force. S. 175, Tenancy Act expresslyl 
provides that do appeal shall lie from! 
any decree or order passed by any Court 
under this Act except as thereinafter pro¬ 
vided. This section obviously applies to 
all appeals, whether they bo appeals to 1 
tho Revenue Court itself or to tho Civil 1 
Court. S. 177, deals with appeals which 
lie to the Civil Court and a right of ap¬ 
peal i3 only given against a “decree”, and 
then only in cortaiu class of cases. No ap¬ 
peal is given against an order. It seorm 
to us clear that neither the order 
staying tho suit in the Revenue Court 
at Meerut nor the order refusingto stay 
the suit in Bulandshahr is a “decree" 
within the meaning of S. 177. It 
is contended on bohalf of the appellant 
that S. 193, Tonancy Act incorporates tho 
Civil Procedure Code, and in tho present 
Civil Procedure Code it is provided that 
an appeal shall lie against an order stay¬ 
ing or refusing to stay proceedings (Sch. 2 
para. 18). We do not think that this 
argument has force. At mo9t it would, 
mean that by incorporating tho Civil 
Procedure Code an appeal is given in the 
Revenue Court. It certainly cannot 
mean that au appeal is given to the civil 
Court. We have been invited to say 
whether or not an appeal lies in the Re¬ 
venue Court. We do not think that this 
Court ought to take upon itself to decide 
this matter which is not before it; if wo 
did decide tho matter the Revenuo Court 
would not bo bound by our decision. Tho 
result is that wo allow tho preliminary 
objection and dismiss the appeal with 
costs, which will includg court-feos on 
the higher scalo. 

V.B./R.K. Appeal dismissed. 
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Bankrji, J. 

Madho and another —Accused. 

v. 

Emperor —Opposite Party, 

Criminal Revn. No. 57G of 1917, Deci¬ 
ded on 13th August 1917, from order of 
of Soss. Judge, Allahabad. 

Pena Code (1860 ),S. 332—' In discharge of 
duty as such public servant'' means in dis¬ 
charge of duty imposed by law in particular 
case — Constable purporting to act under 
order of Magistrate no longer in force asking 
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accused to give up latbis Accused refusing and 
assaulting cannot be convicted under S. 332. 

The words "in tbe discharge of his duty as such 
public servant” in S 322, I. P. C. t mean in tbe 
discharge of a duty imposed by law on such pub¬ 
lic servant in the particular casc. [P 239 C 2] 

A constable purporting to act under an order 
of tho District Magistrate which bad ceased to have 
force asked tho accused to 'give up their lathis. 

The accused refused to do this and assaulted 
the constable; 

Held : that (he accused could not be convicted 
under S. 332. I P. C., inasmuch as the constable 
was not acting in tbe discharge of his duty as a 
public servant. [P 240 G l] 

Peary Lai Banerji —for Accused. 

Lalil Mohan Banerji —for the Crown. 

Judgment.—The two applicants, Ma¬ 
dho and Ramanand, have been convicted 
under S. 332, I. P. C., for having caused 
simple hurt to a constable named Ram 
Partifc and each of them has been sen¬ 
tenced to nine months’ rigorous impri¬ 
sonment. They have also been bound down 
to keep the peace for one year under 
S. 106, Criminal P. C. The facts as found 
are these. Tho two men with a third man 
named Mataphal were returning from the 
Cantonment Magistrate’s Court and when 
they were nearing pontoon bridge tho 
constable Ram Partit, who was on duty, 
found that they wore all armed with 
what tho Magistrate calls formidable 
lathis. The constable inquired who they 
were and on being told that they were 
servants of a pragwal, ho asked them to 
give up their lathis if they were not pre¬ 
pared to go to the thana. The men re¬ 
fused to surrender their lathis. The con¬ 
stable then told them that he would not 
allow them Jo proceed. Thereupon Madho 
attacked him with a lathi and struck him 
several times. Ram Partit rushed at Ma¬ 
dho and seized him by the waist and the 
two grappled with each other. Ramanand 
then struck Ram Partit with his fists 
until another constable appeared on the 
6cene. Ior this offence the two applicants 

have been convicted and sentenced as 
stated above. 


, 1 fc 0 i8 o C o°,? te ? ded thafc fche conviction 
d0r fK S - 33 \ I-*-0., is illegal, inasm 
as the constable Ram Partit who was 
doub.edly a public servant was not in 
discharge of his duty as such publio serv 
when hurt was caused to him. It appe 

thQ Di9tri0fc 

trate of Allahabad issued an order (wb 
appears to have been published in Decern 
1914;, to the effect that no pragwals 

w® er . v “ t ! carry lathis wit 

the Municipal limits of Allahabad or 


Cantonment or the riverside and that tho 
police had instructions to seize any lathi3 
or dandas found in the possession of prag¬ 
wals or their servants. It is in pursuance 
of this order that the constable is said to 
have been acting. If the order was a 
legal order and was in force at the tirno 
when the occurrence in the present case 
took place the applicants have been rightly 
convicted. The only authority as far as 
I am aware (and I have not been referred 
to any other) under which the order could 
legallv have been passed, is para. 3, S. 114 
Criminal P. C., being an order issued to 
to the public generally and not to any 
individual. Under para, o of the same 
section no order passed under the section 
shall remain in force for more than two 
months from the making thereof, unless 
in certain cases the Laeal Government by 
notification in the official Gazette other¬ 
wise directs. If the order in the present 
case was made under S. 144, it ceased to 
to have operation after tho expiry of two 
months from the date of it. It has not 
been stated or shown on behalf of the 
Crown that this order was repeated at 
any subsequent time and therefore I must 
take it that it ceased to have force at the 
time when tho offence in the present case 
was committed. In the case of Queen- 
Empress v. Dalip (1), which was in some 
respects similar to the present case, it 
was held that the words ‘in the discharge 
of his duty a9 such public servant” in 
S. 332, I. P. C., mean in the discharge of 
a duty imposed by law on such public ser- ; 
vant in the particular case. If the order; 
issued by the District Magistrate in 
August 1914 ceased to have effect after 
the expiry of two months from the date 
of issue, tho constable in carrying out: 
the order could not be said to have beon> 
acting in the discharge of the duty im-t 
posed by law on him. Tho learned Gov.| 
ernment pleader has referred to S. 23, 1 
Police Act (5 of 1861) .and has contended 
that it was the duty of the constable to 
obey and carry out tbe order issued by 
tho Distriot Magistrate, no matter whe¬ 
ther that order was justified by law or 
not. 

The answer to this contention is 
afforded by tho language of S. 23 itself, 
whioh providos that it shall be tho duty 
of every police officer promptly to obey 
and execute all orders and warrants law- 
fully issued to him by^ any competent 

1. UbSOJ 18 All 246. 
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authority. The word ’lawfully” governs 
both orders” and "warrants.” so that an 
order which a subordinate police officer 
is hound to obey mu9t he an order which 
was lawfully issued. If the order passed 
by the District Magistrate could not be 
lawfully issued by him, it was not the 
duty of the constable to obey that order. 


is entitled to remain in possession of the mort¬ 
gaged property until such time as that property 
is brought to sale in due course of law. In a 
suit on a simple mortgage, therefore, the Court 
has uo power to appoint a R;ciiver during the 
pendency of an appeal from the preliminary 
dooree. (P 240 C 2] 

Panna Lil— for Appellants. 

S N. Sen —for Respondents. 


Therefore whoa he was carrying out that 
order he cannot be said to have been dis¬ 
charging his duty as a public servant. 
The case of Queen-Empress v. Nand Ki - 
shore (2) was referred to but that case 
seems to be distinguishable. In my opi¬ 
nion the constable in calling upon the 
•accuse 1 to surrender their lathis was not 
acting in the discharge of his duty as a 
public servant an 1 therefore the accuse! 
could not be legally convicted under 
3. 332, I. P. C. They were certainly 
guilty of causing simple hurt and were 
liable to conviction under S. 323 I. P. C. 


Judgment. —This appeal arises under 
the following circumstances. A mort¬ 
gage suit was brought and a preliminary 
decree obtained for sale of the property 
on 25th of September 1915. The plaint¬ 
iffs were puisne incumbrancers and the 
prior incumbrancer (to whom a largo sum 
was due) was also made a party. The 
decree directed that the plaintiffs were to 
discharge the prior incumbrancer within 
the time named in the decree and that 
thereupon they would be eutitlol to sell 
the property for the amount which they 
had to pay the prior incumbrancer as well 


Having regard to the character of the as the amount due on their own morfc- 


men whocommittel the assault on the 
constable and the necessity of having pro¬ 
per control over mecof thiscUs9specially 
when they commit assaults on police con¬ 
stables who are entitled to protection, I 
think that a somewhat severe sentence 
was called for. The sentence of nine 


gage. The mortgaged property seems to 
he shares in ginning factory. The plaint¬ 
iffs did not pay the prior incumbrancer 
within the time allowed. They obtained 
one or more extension of time but even 
then they failed to pay off the prior in¬ 
cumbrancer. The plaintiffs have hied an 


months’ rigorous imprisonment is how¬ 
ever unduly severe for a simple assault 
of this kind. I therefore alter the convic¬ 
tion from one under S. 332, to one under 
S. 323, I. P. C , and reduce the sentence 
to one of four (4) months, rigorous impri¬ 
sonment. The order pissed under S. 106, 
Criminal 1\ C. t binding down the appli¬ 
cants to keep the peace will stand. The 
applicants must surrender to their hail 
and serve out the remainder of their sen¬ 
tence. 

V U . l R.K. _ Conviction altered . 

2. (1S92) A W N 1. 
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RiCHAllDS, C. J. AND BaNKBJI, J.* 

Govind Horn and osiers—Defendants 
—Appellants. 

v. 

Jwala Pershad and others— Plaint¬ 
iffs—Respondants. 

Firsc Appeal No. 59 of 1917, Decidel 
on 7th November 1917, from order of 1st 
Addl. Sub-Judge, Aligarh, D/- 12th March 
1917. 

Civil P. c. (1908), O. 40, R. 1—Suit on 

•imple mortgage —No receiver can Le ap¬ 
pointed even pending appeal by mortgagor. 

I Iu tbo case of a simple moxtgage the uun^oc 


appeal against the decree in this Court, 
alleging that they have boon ordered to 
pay too much to the prior incumbrancer. 
This appeal is pending. In this state of 
facts an application was made to the 
Court below to appoint a Receiver. The 
Court below did appoint a Receiver, abd 
it is against that order that.the present 
appeal has been preferred. The Court in 
its order states that the security is not 
sufficient for the amount of the incum- 
brances and that the machinery is wear- 
ing out from use, and ths learned Judge 
seems to have considerel that these cir¬ 
cumstances justified the appointment of 
a Receiver. In our opinion a Receiver 
could not have been appointed under the 
circumstances of the present case. A 
mortgagor, where the mortgage is a simple 
mortgage, is entitle! to remain in posses¬ 
sion of the mortgaged property until 8Uoh| 
time as that property has been brought 
to sale in due course of law. U. 4U K. i. 
provides for the appointment of a Kecei- 


bv the Court. , 

t has enacted that where it appears to 
Court to lie just and convenient a Ra¬ 
rer may be appointed. Cl. -< 
t nothing in the rule shall authorise 
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the Court to remove from the possession 
or custody of property any person whom 
any party to the suit has not a present 
right so to remove. It seems to us abun¬ 
dantly clear that neither the plain till nor 
the prior incumbrancer has any present 
right to remove the mortgagor from pos. 
session of the mortgaged property. Fur¬ 
thermore. the mortgaged property is only 
a fractional share, and the Receiver could 
only bo put into receipt of the profits of 
the mortgaged 9hare. He could not take 
upon himself the management of the fac¬ 
tory. We allow the appeal, set aside the 
order of the Court below and dismiss the 
application for the appointment of a Re¬ 
ceiver with costs in all Courts. If the 
Receiver ha9 secured aoy profit, he must 
pay the money received by him to the 
appellants in respect of their share. 

V,B./r.k« Appeal allowed. 
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Tuduall and Abdol Raoof, JJ. 

Narain Das —Plaintiff—Appellant. 

V. 

Het Singh and others — Defendants — 
Respondents, 

Second Appeal No. 1022 of 1916, De¬ 
cided on 11th May 1918, from decree of 
Dist. Judge, Budaun. 

# Specific Relief Act (1 of 1877), S. 9— 
Suit based upon title wrongly dealt with at 
suit for poiaession under S. 9 — Appeal lies 
against decision--Appellate Court should re¬ 
mand case for trial on merits. 

Where a suit which is based upon title is 
wrongly doalt with by tho trial Court as a suit 
under 8. g an appeal lies against the decision 
of the trial Court. The appellate Court in such 
i\ caso is not entitled to dismiss the suit in toto 
but should send it back to tho trial Court to bo 
dealt with as a suit based upon titlo, to have tho 
proper issues framed and to bo decided on tho 
mer J^' [P 242 0 1, 2] 

M. L. Agarwala —for Appellant. 

Tej Bahadur Sapru—ior Respondents. 

Judgment. This appeal arises out of 
a suit brought for possession of property 
and damages. The plaintiff in para. 1 of 
his plaint stated that Mt. Gulabo, de- 
fendant 2, was the zamindar and owner 
of 9 high as and 19 biswas of land in a 
certain village, that she and her husband 
defendant 1 , mortgaged the same with 
possession to the plaintiff for a period of 
five years under a registered mortgage, 
deed for.Rs. 600 on certain conditions, 
one of which was that the principal mort¬ 
gage-money should be deposited in the 
month of Jeth before the property could 
1918 A/81 & 82 


be redeemed. He went on to state that 
he, the plaintifT, obtained possession of 
the property and had itcultivated through 
his sub-tenants. In para, l of the plaint 
he stated that .on 1st September 1915 the 
two principal defendants mentione 1 above 
ejected his sub-tenants, who were made 
pro forma defendants to the suit, and 
without paying the mortgage money un¬ 
lawfully took possession of the property, 
and that they were still in such possession; 
that they had refused to deliver posses¬ 
sion to the plaintiff or to pay him his mort¬ 
gage money or to pay him the damages 
which he had sufiered. lie dated his 
cause of action as 1st September 1915, 
the date of the trespass. In para. 3 of 
his plaint he merely stated that he had 
impleaded the sub-tenants as pro forma 
defendants. 

In para. 4 of the plaint he stated that 
the suit for the purposes of jurisdiction 
and payment of court-fees was valued at 
Rs. 600 the mortgage money, plus Rupees 
114 the amount of damages, but with re¬ 
gard to the claim being under S. 9, 
Specific Relief Act. the court-fee had 
been paid on half the mortgage-money and 
the entire amount of damages, that the 
village was within tho local iimits of the 
jurisdiction of tho Court, hence the suit 
was cognizable by tho Court. The follow¬ 
ing reliefs were prayed for: (1) that the 
plaintiffs rights may be declared and the 
principal defendants may be dispossessed 
and the plaintiff as mortgagee may be put 
into possession of the 9 bighas 19 biswas 
of land numbered as below, situate in 
Mauza Bhursaya; . (2) that Rs. 114 due 
on account of damages for 1323 Faslimay 
be awarded to the plaintiff as against the 
principal defendants; (3) the costs of 
the suit may be awarded; (4) that any 
other relief to whioh the plaintiff may 
be entitled may also be granted. It will 
be noticed that it is only in para. 4 of the 
plaint that the plaintiff mentions S. 9, 
Specific Relief Aofc, and he only mentions 
it to show why he paid court fees on half 
the mortgage money. In their defence 
the defendants urged that the olaim was 
one based on title and, therefore could not 
be brought under S. 9, Speoifio Relief 
Act. They pointed out that the olaim 
for damages along with that for posses¬ 
sion could not be maintained under S 9 
Speoifio Relief Act. They then went 'on 
to deny the allegations of faot and raised 
other points in defenoe. When the oasa 
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came on fcr trial the learned vakil for the 
plaintiff amended the plaint by striking 
out in the first relief the words the 
plaintiffs right may be declared,’* and re¬ 
taining the following words: 

"the principal defendants may be dispossessed 
and the plaintiff, as a mortgagee, may be put 
in possession of the 9 bighas and 19 biswas 
pukhta of land.” 

The claim for damages wa9 allowed to 
remain. The learned Munsif thereupon 
treated the suit as a suit under S. 9, 
Specific Relief Act; he d that the suit was 
Dot barred by limitation; held that no 
claim for damages could be joined with 
the suit claiming possession under S. 9, 
Specific Relief Act; dismissed the claim 
as to damages and gave the plaintiff a de¬ 
cree under S 9 for possession of the pro¬ 
perty without going into the merits of 
the other defences at all. The defendants 
appealed to the District Judge. Objec¬ 
tion was there taken that no appeal could 
lie in a suit brought under S. 9, Specific 
Relief Act. The Judge treated the suit 
as a suit based on title. Ho held it to be 
of that nature but instead of remanding 
it to the Court of first instance for de¬ 
cision on the merits, he held that in view 
of the decision of this Court in flJazir 
Ahmad v. Abtd Ali (l), he was bound to 
dismiss the suit in toto. He accordingly 
dismissed it. There are two pleas raised 
before us in the alternative. The first is 
that the suit being a suit under S. 9, 
Specific Relief Act, no appeal lay to the 
Court below. The second is that if it 
was not such a suit, then the first Court 
ought to have remanded it to the Court of 
first instance for decision on the merits. 
The facts are a9 stated above. The first 
question before us i9 whether or Dot the 
suit as it stands is really a suit based on 
title, or is one under S. 9. Specific Relief 
Act. As pointed out above the only men¬ 
tion of S. 9, Specific Relief Act. is to be 
found in para. 4 of the plaint, and it was 
mentioned more as an exchse or an ex¬ 
planation of the amount of court-fees paid 
on the plaint. 

Even after the amendment made, that 
is, after thestrikingout of the words “the 
plaintiff’s right may be declared,” it 
seems to us that the suit is clearly a suit 
based upon title and that in so bolding 
the Court below was correct. There re¬ 
mains the point as to whether the lower 
appellate Court was justified, hy the 

~X. (1911) 11 I 0 38* 


rulingquofed above, in dismissing the suit 
in toto. We do not think that that ruling 
is any authority for the decisiou at which 
the lower appellate Court has arrived. 
In that case really what this Court de- 
cided was that the suit as brought was a 
suit based on title in which an appeal did 
lie to the lower appellate Court and that 
the lower appellate Court had rightly dis¬ 
missed the suit on the merits. In the 
present case the suit being really a suit 
based upon title the Munsif wrongly dealt 
with it as a suit under S. 9, Speci6c Relief 
Act. The case ought to have been sent 
back to that Court to be dealt with as a 
suit based upon title, to have the proper 
issues framed and to be decided on the 
merits. We therefore, allow this appeal. 
We set aside the decree of the Court below, 
we direct that the record be sent back 
through the lower appellate Court to the 
Court of the It a neJ Munsif, to be restor¬ 
ed to its number upon the file aod to be 
heard and decided according to law. The 
costs of this appeal will be costs in the 
cause and will abide the result. 

v.b./r.K, Appeal allowed. 
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Richards, C. J. and Banerji, J. 
Raghunandan Lai and others —Decree- 
holders—Appellants. 


v. 

Badan Singh and others —Judgment- 
Debtors—Respondents. 

Execution First Appeal No. 307 of 
1917, Decided on 7ih January 1918, 
against the order of First Addl. Sub- 
Judge, Aligarh. D/- 27th April 1917. 

Civil P. C.'5 of 1908). O 21. R. 11 (2)— 
Application fulfilling requirement* of R. 11 
— Application is good if copy of decree is 
subsequently filed and saves limitation— 
Limitation Act (9 of 1908), Art. 182. 

Where an application under R. 11 (*2), O. 21, 
fulfils all the r« quiremenis of R. 11 Deceeeary 
for an application for sale of property mortgaged 
in execution of the mortgage-decree but is unac¬ 
companied by a copy of the decree, which is 
filed subsequently, tbo application is in accor¬ 
dance with law and 6aves limitation. 

fontoml 


Banna Lai —for Appellants. 

A. H. C. Hamilton—(or Respondents. 

Judgment. —This appeal arises out of 
an application for execution of a mort¬ 
gage decree. An application was made on 
1st March 1916, and it is admitted that 
if this application was an application for 
execution “in accordance with law, thft 
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present application is within time. The 
application was in writing and seems to 
have complied wioh all the provisions of 
O. 21, R 11. It being an application for 
the'sale of immovable propert y under a 
mortgage-decree, the provisions of Rr. 12, 
13 and 14 do not apply. The application 
however wa3 unaccompanied by an affi¬ 
davit, a recipt of inspection of the Regis- 
tration Office and copies of the khewat 
and decree. The Court granted time to 
the applicant to file these documents and 
all the documents were subsequently filed 
except a copy of the decree. Tim not 
being done, the application was sfcrock 'off 
on 30th March 1916 The Court below held 
that under these circumsrance9 the appli¬ 
cation could not be deemed an application 

in accordance with law/' and so time 
would run from the previous application 
for execution and the present application 
in such ca9e was admittedly beyond time. 
It seems to U9 that the view taken by 
the Court below was not correct. No 
doubt under the provisions of O. 21, R. 11 
(Cl. 3), the Court i9 entitled to require 
the applicant to produce a certified copy 
of the decree, and if the applicant does 
not do so the Court is entitled to reject 
the application; but the applicaticn in 
the present case when made fulfilled all 
the requirements of R. 11 necessary to 
an application for sale of property mort¬ 
gaged in execution of the mortgaged 
deoree. 

It was only after the application had 
been presented that the Court made its 
order that the applicant should produce 
a oertifiel copy of the decre. This being 
so, it seems to us that the application 
was in accordance wiih law" and saved 
limitation. We allow the appeal, set 
aside the order of the Court below and 
remand the case to that Court with direc¬ 
tions to re.admifc the application and 
proceed to hear and determine the appli¬ 
cation according to law. As we think that 
the decree.holder ohght to have had the 
necessary documents before the Court 
and that the present appeal is due to his 
carelessness, we direct the parties to pay 
their own costs of this appeal. 


V.B./r.k. 
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Richards, C. J. and Banerji, J. 
Tilak Earn —Applicant. 

v. 

Dalip Singh —Opposite Party. 
Criminal Revn. No. 1022 of 1917, De¬ 
cided on 25th January 1918, from order 
of Addl. Sess. Judge, Meerut, D/. 3rd 
November 1917. 

Criminal P C. (1898), S. 195— Sanction 
granted i. given by Court which fir.l grant, 
it and not by Court which lubiequently re¬ 
fuse. to revoke it. 

A sanction granted under S. 195 is " given ” 
by the Csurt which first grants it, and not by 
the Conrt which substquently refuses to revoke 
jt. Hence the period of six months mentioned 
in S. 195, Cl. (6), for which the sanction is to 
remain in force, must be computed from the day 
ou which it is " given ” by the Court which first 
grants it. and not from the date of the refusal of 
a superior C urt to revoke it. (P 244 C 1, 2] 
A. H C. Hamilton —for Applicant. 
Nihal Chand —for Opposiie Party. 
Judgment. —In this casa it appears 
that sanction was granted to a litigant in 
the Revenue Court to prosecute the op¬ 
posite party for alleged offence under 
S 471 and other sections of the Penal 
Code. The sanction was grantod on 1st 
November 1915 by an Assistant Collec¬ 
tor. On 11th May 1916 this sanction 
was set aside on the technical ground 
that the Assistant Collector who had 
granted sanotion had no jurisdiction to 
do so. The High Court held that the 
Additional District Judge was wrong and 
sent the case back, with the result that 
the Additional District Judge held that a 
prima facie oase had been made out why 
the opposite party should be prosecuted 
and he accordingly refused the applica¬ 
tion to revoke the sanction given by the 
Assistant Collector. A considerable time 
had elapsed in the meantime and in July 
iyi/ a criminal complaint was lodged 
This was met with the objection that the 
sanction was out of date and that there¬ 
fore the Court could not take cognizance 
of the offence. This objection found fa¬ 
vour with the- Court before which the 

filed buti the Sessions 
Judge held that the sanotion was still in 

nW^~ WhereUp0D the Party ap¬ 

plied in revision to this Court. ' A 

learned Judge considering the matter of 
some importance has referred the ques¬ 
tion to a Benoh of two Judges. S 195 

Sstfs p - ° : ’ provide8 ‘ tbat °°oJS 

comml^V 08n J 2aD ° e ° f oortain otteuoea 
oommitted under certain oiroumstanoea 


Appeal allowed • 
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without the previous sanction therein re¬ 
ferred to. Cl. (6) is as follows : 

“ Any sanction given or refused under this 
section may he revoked or granted by any 
authority to which the authority giving or refus¬ 
ing it is subordinate and no siuction shall re¬ 
main in forco for more than six months from the 
date on which it was given, provided that the 
High Court may for good cause shown extend 
the time." 

in the present case the High Conrt ha3 
never been asked, nor has it granted any 
extension of time. The question which 
we have to decide is whether under the 
circumstances of the present case it can 
be said that the sanction was sti 11 in 
force. If we hold that the sanction was 
“ given ” on 1st November 1915 it is 
clearly long since out of date. On th9 
other hand if we hold that the sanction 
was ‘ given ” after the case had gone 
back to the Additional District Judge and 
he had refused the application to revoke 
the sanction granted by the Assistant 
Collector, then the prosecution was begun 
within time. Wo think it is impossible 
to hold on the clear meaning of the words 
of Cl. (6), S. 195, that the sanction can 
possibly be said to have been “ given M 
by the Additional District Judge. The 
application before him simply was an ap¬ 
plication to revoke sanction which had 
been previously granted and his order 
was to refuse to revoke that sanction. 
It may bo said that the opposite party 
by taking proceedings can always use up 
the whole six months in applications to 
the Court and thus make the sanction of 
no avail. There are two answers to this. 
In the first place if a party to whom 
sanction has been given choose to take 
advantage of that sanction and lodges his 
complaint, then he will be able to con¬ 
tinue the prosecution notwithstanding 
any applications that the other side may 
make. It is possible that the Court 
might stay the prosecution pending the 
decision of an application to revoke the 
sanction, but the prosecution would 
nevertheless have been begun within 
time. In the second place there is an 
express power given to the High Court to 
extend the time for good cause shown. 
Our attention has been called to two 
oases of the Madras High Court. In In 
re iluthukudam Pillai (1) a Bench of 
two Judges expressly hold that the sanc¬ 
tion in a case like the present is "given” 
by the Court who first grant ed it, a nd 

1. (1903) 2G Mad 190=2 Wofr 200. 


not by the Court who subsequently re¬ 
fused to revoke the sanction. A differ¬ 
ent view was taken by a Bench of the 
same High Court in Aluthuswami Muda- 
li v. Veeni Chetti (2) and in a more re¬ 
cent ‘case. Public Prosecutor v. Raver 
Unithiri (3). We prefer to follow the 
earlier ruling of two Judges. The result 
is that wo allow the application set aside 
the order of the Sessions Judge and res¬ 
tore that of the Court of first instance. 

V.B./r.K. Application allowed . 

2. (19071 30 Mad 382=6 CrLJ 102 <FB). 

3. A I R 1914 Mad 50=15 Cr L J 409=24 I C 

145. 
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Knox, J. 

Shyam Lal and others — Plaintiffs — 
Appellants. 

v. 

Ram Charan and others —Defendants— 
Respondents. 

Second Appeal No. 1128 of 1917, De¬ 
cided on 30th November 1917, against 
decision of Sub-Judge, Cawnpore, D/- 4th 
July 1917. 

(a) Practice—Appeal—Evidence not com¬ 
mented upon does not prove that it was 
ignored. 

Tbo mere fact that a Court ha*? not made any 
observation on a particular piece of ovidonco is 
not enough to show that the Court wholly ignored 
it. - [P 245 011 

(b) Civil P.C. (5 of 1903), 0.13, R. 4- 

Document produced must be endorsed by 
Court whether proved or admitted —It cannot 
otherwise form part of record. 

Where documentary ovidonce is producod in a 
case, tho Judgo is required by O. 13, R. 4, to 
endorso with his own hand a statomont on each 
dooument that it is proved against or admitted 
by the person against whom it is used and until 
this is dono tho document should not be filed as 
part of the record. IP 245 C 1] 

Tho more production of a document and tho 
handing it over to some officor of tho Court to 
put it on the file is not sufficient. [P 215 0 1, 2) 

K N. Katju —for Appellants. 

Judgment. —With reference to the 
three pleas taken in the memorandum of 
appeal in this case, tho third may be at 
once omitted inasmuch as the lower ap¬ 
pellate Court clearly says that it believes 
and acts upon the evidence given on be¬ 
half of the respondents. It cannot there¬ 
fore be said that tho decree is basei purely 
upon conjecture. No argument has been 
addressed to moon the first plea. With 
regard to the second plea that the lower 
appellate Court has acted illegally in 
wholly ignoring and not considering the 
voluminous documentry evidence, consis- 
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ting of village papers and deeds which 
conclusively negative the theory of ex¬ 
change, put forward by the defendants, 
merely because the Court has not made 
any observation upon this evidence, is not 
sufficient to satisfy me that the Court 
wholly ignored and did not consider it. 
The Court, as I 6aid previously in this 
judgment, has believed and acted upon 
tbe evidence given by the respondents, and 
the finding is a finding of fact which must 
be accepted by this Court as final. I note 
that in this case the lower appellate Court 
has not taken care to observe the rules 
regarding the placing of evidence upon the 
record. The endorsements upon the docu¬ 
ments appear to be as follows:— Ex 12 
admitted against defendants.” S. 141, 
Civil P. C., 1882, direots that there shall 
be endorsed on every document which has 
been admitted in evidence in a suit cer¬ 
tain particulars. One of those particulars 
is a statement of the documents having 
been admitted in evidence. At first sight 
those words may seem ambiguous; but 
the Privy Council in their letter dated 
3rd Maroh 1884, addressed to this High 
Court of Judicature explain the view they 
take of these words. They say that the 
Judge shall then endorse with his own 
hand a statement that it was proved 
against or admitted by, as the case may 
be the person against whom it was used. 

The document shall then be filed as 
part of the record. These were the words 
used in the Code of 1877, repeated in the 
Code of 1682, and reproduced in the Code 
of 1908, under O. 13, R. 4. The Judge 
is required to endorse with his own hand 
a statement on each document that it 
was proved against or admitted by the 
person against whom it was used, and 
until this has been done the document is 
not to be filed as part of the record. This 
aas not been done in the presont case. 
The practice adopted by the learned Mun- 
sif is one which their Lordships of the 
Privy Council have characterized in Sadik 
Husain Khan v. Hashim Ali Khan (l) 
as being illegal as well as slovenly and 
embarrassing.” There is nothing in the 
present case to show that these docu¬ 
ments uiarked exhibits were ever tendered 
in evidence and then proved against or 
admitted by the party against whom they 
were tendered. The mere production of 
a document and the handing it over to 

'• = m k i oTof § o’r s " iU H,=19 0 ° 195 
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9ome officer of the Court to put it on the 
file is not sufficient. There is no guarantee 
that such document has ever been shown 
to tho opposite side as a document on 
which the producer intends to rely, and 
in some cases docurnentsare produced and 
afterwards found so embarrassing for the 
party producing them that it is little 
wonder if he abstains from tendering 
and proving tho said documents. Any¬ 
how no Court should lay its doors open 
to the stigma of illegal, slovenly and em¬ 
barrassing procedure. The appeal is dis¬ 
missed. 

V.b./r.K. Appeal dismissed . 
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Richards, C. J. and Tddball, J. 

Chiranji Lai and another —Plaintiffs 
—Appellants. 

v. 

Behari Lai and others —Defendants— 
Respondents. 

Privy Council Appln. No. 3 of 1918, 
Decided on 25th July 1918. 

Civil P. C. (1908), S. 110— Cross* ap¬ 
peals lo High Court—High Court affirming 
part of decree and reversing part—Leave can¬ 
not be granted in respect of part affirmed if 
no question of law is involved. 

Plaintiff's suit was decreed in part by the trial 
Court. There were cross-appeals to the High Court 
and the latter dismissed the plaintiff's appeal and 
accepted that of tbe defendant. The plaintiff ap¬ 
plied for and obtained leave to appeal to the 
Privy Council against thedeoree by which the de¬ 
fendant's appeal had been accepted. Ho then ap¬ 
plied for leavo to appeal against the-decree by 
which his own appeal had been dismissed and the 
trial Court's decree had to that extent been con¬ 
firmed: t 

Heidi that no substantial question of law be¬ 
ing involved in tho caso aud tho trial Court’s do- 
croe having been confirmed, leavo to appeal to the 
Privy Council could not bo granted. [P 446 C 1] 

B . E . 0 Conor aud Tej Bahadur Sapru , 
— for Appellants. 

S. M. Sulaiman , Baldev Ram Dave 
and Haribans Sahai t —for Respondents. 

Judgment. —This i9 an application for 
leave to appoal to HU Majesty in Council. 
It appears that the Court below decided 
partly in favour of the plaintiff and partly 
against. Both parties appealed. In so 
far Q8 the Court below decided in favour of 
the plaintiff, this Court set aside the de- 
oree of the Court of first instance and dis¬ 
missed the plaintiff's suit. There has 
been an application to this Court for leave 
to appeal against this deoree of tho High 
Court and by our order this day delivered 
we have given the usual certificate. The 
present application is for leave to His 
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Majesty in Council against the decree of 
this Court which affirmed the decision of 
the Court below and dismissal the plain¬ 
tiff s suit. It has been argue! that inas¬ 
much as both the appeals arose out of the 
samesuitau 1 that thisCourtdid not affirm 
in its entirety the decree of the Court of 
first instance,leave should be grantei to 
appeal to His Majesty. It seems to us that 
inasmuch as thedecree, which it is sought 
to appeal agvinst, confirms the decision of 
the Court immediately below this Court, 
we have no power to grant acertific vte un¬ 
less we can certify that the appeal involves 
some substantial questionof law. In the 
present case we are unable to certify that 
iny substantial question of law is involved 
and it was not contended that any such 
question was involved. The proposed res¬ 
pondents appear and oppose the applica¬ 
tion, contending that they ought not to be 
put to the expense of a second appeal un¬ 
less the plaintiff is entitled to appeal usa 
matter of right. For the reasons stated 
above, we are unable to certify that the 
case fulfils the coniitions prescribed by 
S. 110, Civil P.C.,and we reject the appli¬ 
cation with cast9. 

V.B./ft.K. Application rejected. 
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PiGGOTr and Walsh, JJ. 

Ram Baran Rai and others —Plaintiffs 
—Appellants. 

v. 

Har Scwak Dube and others —Defen¬ 
dants— Respondents. 

Secon 1 Appeal No. 1145 of 1916, Deci¬ 
ded on 20th Fehruarv 1918. 

Bengal Regulation 11806), S. 8 — Mortgage 
by way of conditional aale —Forecloaure pro¬ 
ceeding*—Notice of service—Record of pro¬ 
ceeding* under Regulation cannot be accepted 
at proof of service, 

Iu order to prove tha‘< the equity of redomptiou 
of mortgage by way of conditional sale his been 
extinguished by proceedings taken under S. 8, 
Regn. 17 of 1806, the mortgagee must establish 
that he caused the mortgagor or his Icgil repre¬ 
sentative to be sorved with a copy of his own 
written application for foreclosure and also with 
a notico or perwana under the seal and official 
signature of the District Judge, warning him that 
the mortgjigo would bo finally foreclosed io tho 
event oi his failing to redojm within a period of 
one year. IP 246 C 2] 

Too records of the proceedings taken under tbo 
Regulation cannot be accepted as pri na facie 
proof of tbo fact of service of notico. (P 216 C 2] 

P L. Banerji —for Appellants. 

Banbans Sahai and Lakshmi Narain 
Tewari —for Respondents. 


v. Har Sewak 1918 

Judgment.—This was a suit in which 
the plaintiffs claim redemption of a mort¬ 
gage by conditional sale effects 1 on 27th 
December 1863. The plaintiffs are the 
son and the grandsons of the original 
mortgagor, and the defendants are the 
sons and grandsons of the original mort¬ 
gagee The fact of the mortgage is ad¬ 
mitted, and we find that it was never 
plea led that the said mortgage, if redeem¬ 
able at all, w 19 redeemable only for a 
larger sum than that tendered by the 
plaintiffs. The defendants however con¬ 
tended that the equity of redumption had 
been extinguished by reason of certain 
proceedings taken in the year 1876 hythe 
mortgagee under S. 8. Regn. 17 of 1806. 
Both the Courts below have found in 
favour of the defendants on this pointand 
have added a finding that the present suit 
i9 barred by limitation. Thi9 latter find¬ 
ing, as it stands is difficult to accept. The 
suit was one for redemption and was 
brought within the statutory period of 
limitation. Either the equity of redemp¬ 
tion ha9 been extinguished or it has not. 
Of course if it has been extinguished, the 
suit fails not by reason of any bar of 
limitation, but because the plaintiffs have 
failed to prove their oauseof action, name¬ 
ly, a subsisting right to redeem. If on the 
other hand the equity of redemption has 
not been extinguished, the suit i9 obvi¬ 
ously within time. The essential ques¬ 
tion for determioation i9 whether the pro¬ 
ceedings taken by the mortgagee in the 
year 1676 had the effect of extinguishing 
the equity of redemption. This must 
depend in the first instancsupon whether 
the mortgagee caused the mortgagor, or 
his legal representative, to boservedwith 
a copy of his own written application for 
foreclosure and also with a notice or per¬ 
wana under the seal and official signature 
of the District Judge, warning him that 
the mortgage would be finally foreclosed 
in the event of his failing to redeem with¬ 
in a period of one year. 

The evidence by which it is sought to 
prove this fact consists of certain records 
of the proceedings of the Court of the 
District Judge of Gorakhpur. There is 
abunlant authority to support the pro¬ 
position that such records cannot be ac¬ 
cepted as prima facie proof of the fact of 
service. It has been contended before U9 
on behalf of the respondent that most of 
the decisions on the point were pronounced 
in cases in which the mortgagee hadcotno 
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in Court asking fora decres for possession 
or a decres declaring his proprietary title 
after he had taken the requisite proceed¬ 
ings under Regn. 17 of 1806. There is 
however a Bench decision of this Court in 
which the same principles have been ap¬ 
plied to a suit for redemption exactly on 
all fours with the suit now before us. We 
refer to the case of Badal Ram v. Taj 
AH (l). Wo have been askel to re-con- 
sider the decision in that case; but we do 
nob ourselves see any adequate reason to 
di93ent from it, and in anycase we prefer 
to follow it on the principle of stare deci¬ 
sis. The evidence relied upon by the 
learned District Judge, a3 proving that 
the equity of aedemption was extin¬ 
guished by reason of the proceedings taken 
in 1876 was not evidence which could be 
accepted as establishing the facts sought 
to be proved on behalf of the defendants, 
and the decision of the District Judge on 
this point is based upon an erroneous view 
of the law and is open to interference by 
this Court under S 100, Civil P. C. We 
may note that the Bench case to which 
reference has already been made was also 
decided in second appeal. ThUoonsidera- 
tion is sufficient to dispose of the present 
appeal. We set asile the decrees of both 
the Courts below and in lieu thereof we 
give the plaintiffs a decree for re ^e option 
to be drawn up in the form prescribed by 
O. 24, R. 7, Civil P. G., allowing redemp¬ 
tion of the property in suit on payment 
of the sum of Rs. 393-1-0 (rupees threo 
hundred and ninety three and anna one 
only) on account of principal aud interest 
within three mouths from this date. The 
pliintiffs will be entitled to their costs 
in all three Courts. 

^•B./r.K. Dtcrpe* set aside. 

1. (.907) 4 A L J 717. 
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Tudball, J. 

Lachhmi Narain - Applicant. 

v- 

Bindraban —Opposite Party. 

Criminal Revn. No 1029 of 1917, De¬ 
cided on 29th January 1918 from order 
of District Magistrate, Bareilly. 

Criminal P. C. (1898) S. 195—Accused 
charging B under Penal Code, S. 406- 
Complaint dismissed—B applying for aanc- 
tiou to prosecute for per jury—Application 
dismissed—Accused bringing civil suit against 
B-While suit was pending B aopealing to 
District Magistrate against order refusing 
anction—District Magistrate dismissing ap¬ 


peal temporarily till civil suit was decided 
and after its decision granting sanction 
Order is illegal for there is no such thing as 
temporary dismissal of appeal. 

Accused preferred a charge under S. 40G, Penal 
Code, agaioso one D which wa« dismissed, B then 
applied lor sanctiou to prosecats accused fnr per¬ 
jury, but that applic uion was reiected lathe 
meantime accused brought a civil suit to recover 
the aura of money ia respect of which he had pre¬ 
ferred the charge in the criminal Coart. That 
suit was pending, when B appealed t** the Dis¬ 
trict Magistrate agiinst the orler refusing sanc¬ 
tion to prosecute. The latter dismiss'd the appeal 
till the docision of the civil suit, but after its 
determination granted the sanction: 

Held: (l)that tho order of the District Magis¬ 
trate granting sanction was illegal, ioasmuch as 
the Magistrate became fuoc*us officio when he 
passed his order dismissing the appeal, there be¬ 
ing no such thing known to law as a temporary 
dismissal of an appeal. 

(2) that tho propor proce a ure for tho District 
Magistrate would have been to have postponed the 
decision of the appeal till the decision of the 
civil suit. IP *243 0 1] 

Sital Prasad Ghosh —for Applicant. 

M. L. Agarwala —for Opposite Party. 

Judgment. — Tho applicant ia this 
oase oq lab September 1916 pre¬ 
ferred a charge under S. 406, I. P. G., 
agiinst Bindraban in a criminal Court. 
He was given sufficient opportunity of 
producing preliminary evidence but he 
failed to do so and finally in the beginning 
of January the complaint was dismissed. 
He at ones put in a fresh compliant and 
finally the oase was tried by a Bench of 
Honorary Magistrates who dismissed it 
again in the presence of the accused. Bin¬ 
draban then applied to the Bench for 
sanction to prosecute Lachhmi Narain for 
tho offence of perjury. Tho Bench of 
Magistrates did nob think ic advisable to 
grant sanction and rejectsi the applica¬ 
tion. In the meantime Lachhmi Narain 
had brought a suit in the civil Court to 
reoover the sum of money in respect of 
which he had preferred the charge in the 
criminal Court. That suit was pending 
when Bindraban appealed to the District 
Magistrate against the order of the Bench 
refusing sanction to prosecute. The Dis¬ 
trict Magistrate wrote a strange order. 
It run9 as follows: 

"The appellant admits that tho respondent has 
got a civil suit now pending to reoover tho money 
he allegos ho paid to appellant, about whioh ho 
filed his complaint, under S 406, l P. O, which 
was dismissed It would be obviously improper 
to grant sanction to a prosoeutbn for a falso oase 
at this stage. If when the olvil suit is finished 
the appellant still thinks that he has good 
ground for asking for a proseoution, he oau apply 
again to this Court for a revision of the lower 
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Court s order. Till that time this appeal stands 

dismissed.” 

Oq 14th September 1917, Bindraban 
again applied to the District Magistrate, 
the civil suit in the meantime having 
come to an end. It had been dismissed 
and he furnished the Court with copies 
of the judgments of the first Court and 
the appellate Court in that suit. Notice 
was issued by the District Magistrate to 
Lachhmi Narain and then the District 
Magistrate passed the following order: 

“Having now soon the judgments of the lower 
and appellate civil Courts in this matter, in both 
of which Courts the respondent in this case en¬ 
tirely failed to substantiate his claim I think this 
is a proper case in which to grant sanctiou to 
prosecute, as apart from the personal enmities 
between the parties, the interest of the estate de¬ 
mand < that such prosecutions, on biased and un¬ 
reliable evidence, should be stopped. I set aside 
the order of the lower Court aod grant the sanc¬ 
tion asked for,” 

Lachhmi Narain has come to thisCourt 
in revision against this latterorder. Such 
things as temporary dismissals of appeals 
are unknown to law and so far as the ap¬ 
peal is concerned, practically the District 
Magistrate was functus officio when he 
pissed his order of 22nd September. His 
proper course would have been to have 
postponed the decision of the appeal until 
the decision of the civil suit. The case, 
however appears to be one in which soma 
action might be taken as regards Lachhmi 
Narain and his witnesses but in which 
the prosecution should not be left in the 
hands of a private person, a9 it would 
simply be used as a weapon of extortion. 

I therefore allow thi9 application and set 
aside the order of the District Magistrate 
of 22nd September 1917. I direct the re¬ 
cord to be returned to the Magistrate with 
direction that, if he thinks tit, he may 
take up the case suo motu and issue 
notice and if necessary, direct the prose¬ 
cution of Lachhmi Naraiu and his wit¬ 
nesses so as not to leave the prosecution in 
the hands of a private person. The Dis¬ 
trict Magistrate will understand that I do 
not seek to fetter his discretion in any 
way. 

v B./r K. Order set aside . 
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Rafique, J. 

Devi Prasad —Applicant. 

v. 

J . A. 11. Lewis —Opposite Party. 

Civil Rovn. No. 10 of 1917, Decided 
on 18th January 1918. 


. Lewis (Rafique, J.) 1918 

P-^l Insolvency Act (3 of 1907). S 16 
c . "I nCor pe of insolvent can be appropriated 
for benefit of creditors—That amount must 
not be arbitrarily fixed. 

Section GO. Civil P. C . read with S. 16, sub- 
S. (2), Provincial Insolvency Act, provides for an 
appropriation of the income of the insolvent for 
the benefit of his creditors and a Court has no 
jurisdiction to fix any arbitrary amount which 
can be thus appropriated. [P 249 C 1] 

Laht Mohan Danerji —for Applicant. 

Judgment.—Thi9 is an application in 
revision by one of the creditors calling 
in question the order of the Court below 
dismissing his application made under 
S. 16 of Act 3 of 1907. It appears that 
the opposite party, J. A. H. Lewis, was 
declare! an insolvent on 21st February 
1910 by the Small Cause Court Judge of 
Cawnpur. No Receiver was appointed by 
the Court to take possession of the pro¬ 
perty of the insolvent. The reason pro¬ 
bably was that there was hardly any 
property to bo made over, only a few 
mondhas, I am told, were available at the 
time. The insolvent left Cawnpur soon 
after. 

The applicant says that in 1916 when he 
went to Calcutta he learnt that the in¬ 
solvent was employed in the Government 
Printing Press. On his return from Cal¬ 
cutta the applicant presented a petition 
to the Court of Small Causes, Cawnpur r 
on 15th April 1916, praying that half 
the pay of the insolvent bo attached and 
realized for the benefit of the creditors* 
A notice seems to have been issued on 
the application, to which the insolvent 
replied by a letter to the Court dated 
15th May 1916. In that letter he ex- 
plained that he was a European, had a 
largo family, was living in Calcutta and 
his pay was not sufficiently large to ad¬ 
mit of half of it being attached. The 
learned Judge, without fixing a date for 
hearing and giving notice to the creditor, 
rejected the application on 20th May 
1916, saying that the creditor wa9 ab¬ 
sent, the insolvent was an European and 
his pay was not large enough that half of 
it should be attached. The applicant 
went in appeal to the District Judge who 
upheld the order of the first Court. In 
his application for revision to this Court 
the applicant contends, and I think 
rightly, that the reasons given by the 
Courts below are no reasons at all for 
rejecting hisapplication made under S. 16* 
Act 3 of 1907. When an appropriation 
of the income of an insolvent is made for 
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the benefit of the creditors, the Court 
usually acts on the principle of giving to 
the creditors the surplus after allowing 
sufficient portion of the income for pro¬ 
per maintenance of the insolvent accord¬ 
ing to his position in life. The Statute- 
Law, in this country, has ITowever fixed 
this proportion by S. 60, Civil P. C.,read 
with S 16 sub S. (2), Act 3 of 1907. 
There is no rule under which such an 
order as passed by the Courts below can 
be passed or upheld. I may here mention 
two cases which hear out the contention 
lof the applicant, Ram Chandra Neogi v. 
Shama Cham Bose (1) and Tulsi Lai v. 
H . Girsham (2). 

I therefore set aside the order of the 
Courts below and direct the Court of first 
instance to attach half the pay of the 
insolvent. Costs are allowed to the ap¬ 
plicant. 


V.B./r k. Application allowed. 
IT (1913) ‘21 I O '960l 
2. (1917) 88 I C 410. 
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Tudball and Abdul hAOOF, J J. 
Mata Badal Singh and another —De¬ 
fendants—Appellants. 


Gourish Narain Singh and another — 
Plaintiffs—Respondents. 

Second Appoal No. 961 of 1916, Do 
oidedon 7th June 1918, from decree o: 
Dist. Judge, Benares. 

A r* T , en * ncjr Aci ° f i9Qi ). s - iso- 

Holder of perpetual i.timr.ri le»« i. pro 

P t! K to re.time muafi. 

Tbo holder of a perpetual istimrari lea.o of a 

i.' l l ag0 . 8rOD , t * d b y, tbe zemindar, by which tb< 

n .L r tm erS ‘° th ® le8?Ca a11 r '8 b ts of all sorts 
‘ h ® age> MWving to himself only an 

““““f 1 pajabl ° 88 ront with the right to 

re enter in case of default of pavment is a pro- 

S 1 lBO 1 a! t mahal withiD tho loaning ol 
Agro Tenancy Act, and is entitled to re¬ 
sume a muafi comprised In tho mahal. 

n i • t- , . [P 249 C 2; P 250 0 1] 
Gulzan Lai—lor Appellants. 

Gokul Prasad-for Respordentg. 
ud g ment This second appeal arises 

nf a rl. a fi U , U^ r0De - fc { ° T tbe ^mption 

by bSh a thi P “'f'k , 11 hasbeen de ° re0d 

of firtt in B f C ° U b6 , OW - In the Court 
!L nr ^“ nC L fla p,ea was taken that 
the plaintiffs had no right to sue for 

resumption That plea was decided in 

favour of the plaintiffs. The defendants 

appealed to the District Judge but in 

that appeal did not again raise this point. 

In this second appeal this point has again 


been raised before us. For the decision 
thereof it is necessary to state a few 
facts. Tho zemindar of this village is 
His Highness the Maharaja of Benares. 
The plaintiffs are persons to whom a 
monthly payment in cash used to be 
made by His Highness as grant of some 
sort or other. They approached him and 
asked him to substitute for this grant in 
cash a grant of land which they might 
hold and possess and, if possible, develop 
and improve. Accordingly the Maharaja 
gave to the plaintiffs a perpetual istira- 
rari lease of the village in question. 
He transferred to them all rights of all 
sorts reserving only to himself an annual 
sum payable as rent with the right to re¬ 
enter in case of default of payment by 
the plaintiffs. In the body of the lease 
there is specific mention of the muafi 
khidmati and other classes of muafi. By 
the terms of the deed the plaintiffs were 
given full powers over this land. The 
plea taken on behalf of the defendants 
is that under the term9 of S. 150, Ton- 
an y Act, tho only person who can sue 
for resumption is the proprietor of a 
mahal or a portion of a mahal, that the 
proprietor is the Maharaja and the plain¬ 
tiffs are not proprietors and therefore 
have no right to sue under this section. 

The reply on behalf of the plaintiffs is 
that the Maharaja s rights under S. 150 
as proprietor having been transferred 
to the plaictiffs, such a transfer is not 
illegal or oontiary to law, and as that 
proprietary right now vests in tho plain¬ 
tiffs, they, in the circumstances of the 
present case, must be held to be pro¬ 
prietors of the muafi for the purposes of 
S. 150. There can be no doubt that the 
legislature in S. 150 used tho word “pro¬ 
prietor * and not “land-holder," and it 
is highly probable that the legislature in¬ 
tended that the right to resume should 
be only in the proprietor and nobody 
else. We may assume this for the pur¬ 
poses of our decision. The question is 
whether in the circumstances of the pre¬ 
sent case this part of the proprietary 
right is vested in the plaintiffs or not by 
the terms of the lease. A9 we have men¬ 
tioned above the lease is a perpetual one 
and all that the Maharaja reserved to 
himself was the right to receive an 
annual payment from the plaintiffs to¬ 
gether with the right to re-enter in case 
of default. He clearly transferred to 
hem all the other rights which go to 
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make up the bundle of rights which con¬ 
stitute proprietorship. We think there 
fore that in the circumstances of this 
case the plaintiffs, for the purposes of 
S. 150, must be deemed to be the pro¬ 
prietors of the raahal. It must not be 
taken for grantol that we hold that this 
would be the case in every .instance of 
a lease granted by a proprietor. The 
rights of a lessee are defined by the terms 
of the lease and in each case the Court 
will have to look to the terms of the 
deed and see what rights were vested in 
the lessee. The only other point which 
is raised in the case has no force and re¬ 
quires no discussion. The deores of the 
Court below 19 . in our opinion, correct. 
We dismiss this appeal with costs, 
v b./r.k. Appeal dismissed. 
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Tudball. J. 

Nirbhay Lal and others —Plaintiffs — 
Appellants. 

v. 

Kalian and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 1211 of 1916. Deci¬ 
ded on 23th January 1918, from decree of 
l9t Addl. Judge, Aligarh, D/- 3rd May 
1916. 

(•) Civil P. C (1908), S. 60 (f)-Decree on 
mortgage executed by agriculturist—H juie 
not appurtenance of holding it liable to be 
•old in execution of decree. 

The house of an agriculturist is liable to sale 
in execution of a decree on foot of a mortgage 
made by him. when such house is not an appur- 
tenanco of his holding which he is forbidden by 
law to tranter. IP 2SI 0 9] 

The manager of a Hindu joint family, which 
owned a house in a town and lived bv cultiva¬ 
tion of an occupaocy holding, execut d a mo»t* 
gago of the house ia favour of ti*» plaintiff. Tbe 
mortgagor died and the plaintiff brought a suit 
for the s%le of the house agaiost the remaining 
members of the pint family, who contended tnat 
as they and their ancestors were cultivates and 
the house in dispute was u<ed in connexion with 
their cultivation, its hypothecation could not bo 
valid according to law and no decree cmld be 
passed in respect thereto: 

Held : that the hou?e being situated in a town 
and there being nothing to show that it passed 
to the defendants as an appendage or adjunct of 
the tenure or that there was any connexion 
whatsoever between the two, it could not bs held 
to bo appurtenant to their occupaocy holding. 

r IP *251 C 21 

(b) Hindu Law—Debts— Coparcener-An¬ 
tecedent debt incurred by brother in position 
of manager is not binding on coparceners 
unless incurred for family necessity. 

In a joint Hiudu family consisting of brothers 
and their families, an antecedent debt incurred 
by a brother in the position of a manager is not 
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binding upon his other coparceners, unless it can 
b> sqowq t* have been incurred forfamily neces¬ 
sity. It is not the pious duty of brothers or 
nepbe wq to pay debts incurred by their brothers 
or uncles. [P 251 C 1] 

Panna Lal —for Appellants. 

Mohan Lal JSandal —for Respondents. 

Judgment. — This is a plaintiff’s ap¬ 
peal. The suit was decree! by the Coart 
of first instance. In was dismissed hy 
the Court below. The ficts are simple. 
There wa9 a joint fanilyof which the 
managing members were Kanhaiya and 
Rim Sirup. This family owne l a house 
in the town of Riba Pura in the District 
of Bulandshahar. The family lived by 
cultivation in the year 1905, being the 
owners of an occupancy tenure. On 31st 
July 1905 Kanhiiya an! Ram Sirup exe¬ 
cuted a mortgage bond in favour of the 
plaintiffs for the sum of Rs. 200 and in 
that bon 1 they mortgaged the house in 
the abovementioned to vo in which the 
family lived. Of the Rs. 200. Rs. 100 was 
paid in cash on behalf of the family to the 
landlord as rent due on the holding, the 
other R 9 . 100 is entered in the bond as 
being an antece lent debt due from the 
family. The debt not having been paid, 
the suit was brought. The present de¬ 
fendants are the remaining members of 
the joint family, Kanhaiya and Ram 
Sarup having died. They denied the exe¬ 
cution anl the alleged consideration. 
They farther pleaded that they and their 
ancestors were cultivators and that the 
house in dispute was used "in connexion 
with their cultivation," hence its hypothe¬ 
cation could not be valid according to law 
and no decree for sale could be passed in 
resoect thereto They farther pleaded 
that the consideration of the bon 1 had 
not been ohtainel for any family neces¬ 
sity such as was binding upon them. The 
Cjurt of first instance held that the house 
was not an appurtenance to the holding. 

It held the execution and consideration 
proved. It also held that the loan had 
been taken for family necessity. On ap- 
peil the Adlitional District Judge of 
Aligarh held that the execution was duly 
proved and also the consideration. Ho 
further held that Rs. 100 that had been 
paii to the zamindar as rent had been 
borrowed for family necessity, but there 
was no evidence to show tbit the other 
Rs. 100 ha l been taken for family neces¬ 
sity. He then went on to hold for cer¬ 
tain reasons stated in his judgment that 
the house was an appurtenance to the 
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holding and that therefore it could not he 
mortgaged or sold, as the occupancy hold¬ 
ing also could not be mortgage! or sold. 
The suit was brought in 1915, so no money 
decree could be passed. The Judge there¬ 
fore dismissed the suit. 

Two points are pleaded before me: 

(1) that the evidence on the record accep¬ 
ted by the Court below taken in its entirety 
does not establish the fact that the house 
is appurtenant to the holding, and that 
its mortgage is perfectly a legal act and is 
binding upon the defendants. Next it is 
plea led that the Rs 100 which was an 
antecedent debt is binding upon the de¬ 
fendants 9imply because it was an antece¬ 
dent debt. In regarl to the latter point 
which I fcaks first, little neei be said. 
Kanhaiya an! Ram Sarup were not the 
fathers of the present defendants. They 
were two out of four brothers who with 


their families formed the joint family. 
An antecedent debt incurred by a brother 
in the position of a manager i9 not bind¬ 
ing upon his other coparceners unless it 
can be shown to have been incurred for 
family necessity. This is not the caseof 
a father and son9. It is not the pious 
iufcy of one brother or of nephews to pay 
jtbo debts incurred by brothers or uncle 3 . 
In regard to the 6rst point it is quite 
clear to my mind that the lower appellate 
Court is quite wrong. The judgment runs 
as follows: ' 

4 'The last question argued is whether tho house 
is liable to B^Ie or QQt, In order to deoide this 
point, it u necessary to settle another question, 
as to whether the house is appurtenant to the 
occupancy holding of the defendants. Patwari 
Gang* Prasad, who was examined by the plain¬ 
tiffs oloarly states that the defendants own only 
ono house, that is the house in suit. He also 
Baya Is men rilikar kheti k'xrte /mV (They live 
in it and cultivate land!. Further on he doposea 
that their oat:!*, plmghs. etc., are also kept in 
house The defendants’ witnesses also say 


that this is the only house in which iho defen 
dant resided and kept their cattle. All the plain 
tiffs witnesses dooose that the defendants at 
ocoupanoy tenants and the Patwari stye tba 
the holding is 29 bighas odd in area Under th 
clronmstancoj I have no hesitation in holdin 
that the hou<e is appurtenant to tho occupanc 
holding of tho defendants”. 


I have no hesitation myself in holding 
that these circumstances in no way 
prove that the house i9 appurtenant to 
the holding aud that the lower Court’s 
deduction from these circumstances is 
erroneous and bad. The house in question 
is situated in a town. The defendants 
no doubt earn their livelihood by culti¬ 
vating land. Theymnst live in a house 


just a9 other people who follow other pro¬ 
fessions live in houses. There is nothing 
to show that the house in question had 
any connexion in any way with the hold¬ 
ing which the defendants occupy as 
tenants. A man may be a labourer to day 
and a cultivating tenant to morrow. He 
may desert his tenure and follow a pro¬ 
fession and may again take up a fresh 
tenure. There is nothing to show that 
this house passed to the defendants as an 
appendage or adjunct of the tenure or that 
there wa9 any connexion whatsoever bet 
ween the two. It is not even a house 
standing upon the holding. It is situated 
within the town. On these facts alone 
to hold that the house is an appurtenance 
to the holdiog is a very bad mistake id 
law. The Additional District Judgequotes 
from a ruling at p. 190, (.4. L. ./.) Vol. 8 
[Ramdial v. Narpat Singh (l)], in the 
head note of which there is a remark 
that 

" th9 dwelling house of an agriculturist may bo 
deemed to be an appurtenanco to hi9 holding.” 

It seems to me that in every case it is 
a question of fact whether or not it is 
appurtenant to the holding. Tho question 
w*9 considered in Bhola Nath v. Eishori 
(2), in which a majority of the Judges 
who constituted tho Bench held that the 
house of an agriculturist is liable to sale 
in execution of a decree on foot of a morb 
gage made by him, when such house is 
noc an appurtenance of his holding which 
he is forbidden by law to transfer. In 
the present case the lower Court has 
clearly made a distinct error. There is 
no evidence on the record to establish 
the fact that the house is appurtenant 
to the holding. In this view the appeal 
must be allowed, but only to the extent 
of Rs. 100 out of the prinoipal of Rupees 
200 secured by the bond. The plaintiffs 
will have a decree for Rs. 100 plus in. 
terest according to the terras of the bond 
from the date thereof up to the date fixed 
for payment by sale of the house in ques¬ 
tion. I allow six months from to day’s 
date for payment. Future interest after 
the date of payment will be six per cent, 
simple. The parties will pay and re¬ 
cover costs in all Courts in proportion to 
success and failure. Costs in this Court 
will include fees on the higher scale. 

V.B./R.K. Appeal allowed. 

1. (1011) 39 All 136=9 I O 931----— 

2. (1911J 34 All 26=11 1 0 646 
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Piggott and Walsh, JJ. 

Jahangir a —Defendant—Appellant. 

v. 

Karrar Husain — Plaintiff — Respon¬ 
dent. 

Second Appeal No. 495 of 1916, Deci¬ 
ded on 19th January 1918, from a decree 
of Di9t. Judge, Meerut. 

(a) Agra Tenancy Act (1901), S. 10 — De¬ 
fendant, joint-propietor in mahal, mort¬ 
gaging his.<M>and khudkasht lands to plain¬ 
tiff and then entering into agreement to pay 
certain rent in respect of those lands—Assis¬ 
tant Collector accepting that rent as fair 
rent under S. 36, U. P. Land Revenue Act— 
Plaintiff suing for rent on basis of that 
agreement—Defendant is estopped from ob¬ 
jecting that other cosharers should have 
joined in suit —It was competent to Assistant 
Collector to accept agreement of rent bet¬ 
ween parties — U. P. Land Revenue Act 
(1901). S. 36. 

Defendant, a proprietor in a mabal, mortgaged 
his entire share, including his sir and khud¬ 
kasht lands, to the plaintiff, and then entered 
into a contract of lease with the latter by which 
he undertook to bold the sir and kbudkafbt lands 
as tenant of the plaintiff and agreed to pay a 
certain rent therefor. The rent agreed upon bet¬ 
ween the parties was accepted by the Assistant 
Collector as a fair rent under S. 36, U. P. Land 
Revenue Act. The plaintiff sued for rent on the 
basis of that agreement and the defendant re¬ 
sisted the claim on the ground?: (1) that the right 
to sue vested in the entire body of cosbarers in 
the mabal to which the lands in suit appertained, 
(2) that the agreement to pay a certain rent con¬ 
travened the provisions of S. 10, Agra Tenancy 
Aet: 

Held: (1) that the defendant having admitted 
the plaintiff to have held the demised laDds in 
severalty and having covenanted to occupy them 
as bis tenant and to pay him rent therefor, it 
was not open to him to object that the other co¬ 
sharers should have joined in the suit; (2) that 
it was competent to the Assistant C ollector acting 
under S. SG. U. P. Land Revenue Act, to accept 
the agreement of rent ccme to between the par- 

tic*. IP*»C1] 

(b) Agra Tenancy Act (1901), S. 10 S. 10 

fixes maximum rent but there is nothing 
in it to prevent parties from contracting 
lower rent, provided it is accepted by Col¬ 
lector. 

Section 10 fixes a maximum rent and there is 
nothing to prevent the parties concerned from 
contracting for the payment of a lower rate, or 
from coming to an understanding amongst them¬ 
selves as to what the prevailing rates of rent are 
and what advantages the ex-proprietary tenant 
is likely to get under the section. Such an agree¬ 
ment is not enforceable in Itself and cannot be 
sued upon as it stands. Wbat is wauted is an 
order under S. 10 (5) fixing the rent to be paid 

by the ex-proprictary tenant, bat the law dees 
not lay down that this order cannot lawfully 
be based upon an agreement come to by the jar- 
tics, still less that in passing it the Collector 
must not take into account the terms of such 
an agreement. LR 233 c 2 1 


Bhagwati Shankar —for Appellant. 

Sital Prasad Ghosh —for Respondent. 

Piggott, J. —These are three connected 
appeals by a defendant in three connected 
suits for arrears of rent. It appears that 
the defendant, being a. proprietor in a 
mahal, mortgaged his entire share with 
possession to the plaintiff. At the time 
of the mortgage the defendant was per¬ 
sonally occupying certain plots of land 
in the mahal as his sir or khudkasht. The 
lands so occupied by him fell naturally 
into three classes. There ware the sir 
lands strictly so called, there were khud¬ 
kasht lai.d9 which the defendant had 
held for the full statutory period of 12 
years, and to which therefore in law all 
the incidents of sir attached although 
they were not yet recorded as such, and 
finally there were khudkasht lands which 
the defendant had occupied for le98 than 
the statutory period. Having mortgaged 
his share with possession the defendant 
entered into a contract of lease with the 
plaintiff. By this contract he undertook 
to hold all the lands of each of the three 
descriptions referred to above as tenant 
of the plaintiff at a certain specified rent 
for each class of land. The present suit 
i9 to enforce the terms of that agree¬ 
ment. It has been resisted on a variety 
of grounds; bat we are concerned 
only with the points raised by the peti¬ 
tions of appeal before U9. One of the 
pleas taken is that the decrees of the 
lower appellate Court are not in accord¬ 
ance with the judgment inasmuch as the 
total sum decreed in favour of the plain¬ 
tiff in the three decrees is in excess of 
the total of Rs. 165 awarded by the judg¬ 
ment. Wo have looked into this point 
and are satisfied that there is no force in 
it. The judgment clearly intended to 
award interest, at least up to the date of 
the institution of the suit, at the statu¬ 
tory rate of twelve per cent, per annum 
of the sum of Rs. 165, and this interest 
is sufficient to account for tho difference 
between Rs. 165 aod Rs 196 1-0, which 
is the total of the three decrees, including 
interest to date. Two other points have 
been argued in this case: one is that the 
plaintifi is not entitled to sue at all, be¬ 
cause the right to collect the rents of 
these lands is not vested in the plaintiff 
alone but in the entire body of cosharers 
in the mahal to which the lands in suit 
appertain. In our opinion the defendant 
is estopped from raising this plea. He 
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entered into a rent-agreement with the 
plaintiff in respect to these particular 
lands. If the plaintiff in enforcing his 
rights under that agreement is trenching 
on the rights of the other proprietors in 
the mahal, tho latter have their remedy, 
either by way of a suit for settlement of 
accounts or by way of an application for 
partition. At any rate this defendant has 
admitted this plaintiff to have held these 
particular lands in severalty and has 
covenanted to occupy them as his tenant 
and to pay him rent therefor. The de¬ 
fence that other cosharers should have 
joined in this suit is not open to him. 

The next point argued, although it is 
not easy to see how it is raised by any 
specific plea taken in the petition of ap¬ 
peal to this Court, ha9 been that the rent 
agreement between the parties is unen¬ 
forceable, being in contravention of the 
provisions of S. 10, Local Tenancy Act 
(No. 2 of 1901). This contention, of courgo 
affects two of the suits only, nameiy, 
those in whioh rent is claimed in respect 
of the sir and of the khudkaght of twelve 
year's standing or over. Uhder the pro¬ 
visions of S. 10 aforesaid the defendant 
became an ex-proprietary tenant of these 
lands and entitled to the privileges of 
such tenant. The law required that his 
rent should be fixed by tho Collector 
under S. 36, N. W. P. and Oudh Land 
Revenue Act of 1901. When these appel¬ 
lants wore first before this Court the 
facts were nob as clear as they should 
have been made, but they are establi¬ 
shed now by the findings whioh have been 
returned on the issues remitted by this 
Court. It is certain that there was a pro¬ 
ceeding purporting to be under S. 36 afore¬ 
said, by which the rent payable by the de¬ 
fondant to the plaintiff for these particular 
lands was fixed at the amounts specified 
in the agreement come to by the parties 
themselves.. There is nothing in law to 
prevent the Revenue Court from accept¬ 
ing such an agreement. No doubt it is 
the duty of the Revenue Courts—and the 
reported decisions of the Board of Re¬ 
venue show that that duty is jealously 
| 0r [° ri ™ Q d—“to see that the provisions of 
S. 10, Tenancy Act (No. 2 of 1901). are 
not evaded and that a reckless and im¬ 
provident proprietor is not permitted to 
contraot himself out of them. At the 
same time all that the law has said on 
this subject of rent is that the ex-pro 
pnetary tenant is entitled to hold at a 


rate which shall be four annas in the 
rupee less than the rate generally pay¬ 
able by the non-occupancy tenants for 
lands of similar quality and with similar 
advantages in the neighbourhood. 

To begin with, it is obvious enough 
that these provisions fix a maximum rent 
and there is nothing to prevent tho par¬ 
ties concerned from contracting for the 
payment of a lower rate. Then again,, 
there is nothing in law to prevent the 
parties from coming to an understanding 
amongst themselves as to what the pre¬ 
vailing rates of sent are and what ad¬ 
vantages the ex-proprietary tenant is 
likely to get under the statutory provi ; 
sions in question. They may come to a 
conclusion of their own as to what a fair 1 
rent, fixed with regard to the provisione 
of S. 10 aforesaid, i9 likely to be, and 
the law containly does not forbid an 
agreement to pay the same. Such agree, 
ment is not enforceable in itself and 
could not bo 9ued upon as it stands. What 
is wanted is an order under S. 10, Cl. 5 
aforesaid, fixing the rent to be paid by 
the ex-proprietary tenant; but tho law 
does not lay down that this order can¬ 
not lawfully be based upon an agreement 
come to by tho parties, still less that in 
passing it the Collector must not take 
into account the terms of such an agree¬ 
ment. The contention before us, after 
the findings have -been returned on the 
remanded issues, has been that the pro¬ 
ceedings whioh terminated in the order 
fixing the rent under S. 36, Land Revenue 
Act, were irregular and that there was 
nothing to show that the question as to 
whether the agreement come to by the 
parties had given due effect to the pro¬ 
visions of S. 10, Tenancy Act, in favour 
of the exproprietary tenant, was present 
to the mind of the Collector or Assistant 
Collector and duly considered by him 
On this there are two things to be said! 
One is that the presumption of law j 8 j n * 
favour of validity and regularity in the 
proceedings of a Court of Justice, and not 
the contrary. We know that the Assis¬ 
tant Collector acted upon a report of the 
Tahsildar. That report is not before us* 
but there is no reason why we should 
presume that it did not contain an ex 

fhT^ Q K- f r. h0 Ta , hsildar > opinion as to 
the suitability and propriety of the rent 

agreed upon between the parties. I Q the 

next pkee itisafieast open to argu 

ment whether in a suit like the present 
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the Court can enquire into the materials 
upon which the Collector or the Assistant 
Collector proceeded when he passed his 
order fixing the rent under S. 36, Land 
Revenue Act. 

It so happens however that we are able 
to clinch this matter in the most satis¬ 
factory manner possible. The inquiry 
made under the orders of this Court 
shows that the rent agreed to be paid for 
the sir and khudkasht lands was a fa¬ 
vourable rent and gave to the ex-proprie- 
tary tenant the full benefit of the statu¬ 
tory provisions. The Court below in 
inquiring into this point found that it 
was useless to take as exemplars the plots 
of land actually held by the few non¬ 
occupancy tenants (strictly so called) in 
this village, the fact being that ail the 
best lands were included in the sir or 
khudkasht. It w as il< vitah’e tbticfcre 
that the Court should inquire into the 
prevailing rates of rent paid for lands of 
similar quality and with similar ad¬ 
vantages to those in suit, by a sub-tenant 
takinga lease of the same from the holder 
of the sir or the khudkasht rights. It 
has found that suoh lands are ordinarily 
let out fora rate of about Rs. 12 per 
pucca bigha and that the rent which the 
defendant covenanted to pay does not 
quite amount to Rs. 8 per pucca bigha. 
It is true that, when formally recording 
his finding on the issue remitted to him, 
the learned District Judge has expressed 
himself very clumsily and has fallen into 
what we have no reason to doubt is a 
clerical error. He says that the rent 
fixed on the defendant’s sir and khud¬ 
kasht laud was “nearly equal” to that 
payable by other tenants for lands of 
similar quality and with similar ad¬ 
vantages. if this finding be read in con¬ 
nexion with the reasoning on which it 
proceeds, it is fairly clear that the Court 
intended to find that the rent so fixed 
was nearly equal, after the deduction of 
the statutory 25 per cent. It may be 
that in the absence of a petition of objec¬ 
tions we might have felt compelled to 
hold the parties bound by the finding as 
recorded, if the case had turned upon 
this single point, but the really decisive 
issue in the case is the issue 2 as to the 
order of the Assistant Collector fixing the 
rent. And when we are asked to con¬ 
sider whether there is any ground for 
presuming that in passing that order the 
Collector had overlooked the provisions 
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of S. 10, Tenancy Act, and had not al¬ 
lowed the ex proprietary tenant the ad¬ 
vantages secured to him by that section, 
we aro clearly entitled to take into con¬ 
sideration, not merely the finding ac¬ 
tually recorded on issue 1, but the 
reasoning upon which that finding pro¬ 
ceeds and the conclusionsactually arrived 
at by the Court below on the evidence 
considered by it. The result is that 
there is really no force either in law or 
in equity in any of those appeals and we 
dismiss them accordingly with costs. 

Walsh. J— I agree. 

By the Court. —The order of the 
Court is that this and the two connected 
appeals are dismissed with costs. 

V.B./r K. Appeal dismissed. 
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Richards, C. J. and 13anerji, J. 

Nars ngh Das — Objector—Appellant. 

v. 

Debi Prasad — Decreo-holder — Res¬ 
pondent. 

Execution First Appeal No 278 of 1917, 
Decided on 10th January 1918, against 
order of Sub-Judge, Jaunpur, D/- 7th 
July 1917. 

Limitation Act (9 of 1908), Art. 182-De¬ 
cree directing ascertainment of mesne pro¬ 
fits—Limitation for execution begins from 
date of ascertainment. 

Where a decree directs an ; nquiry to be made 
as regards mesne profits, tbo date of the dcoree 
for the purposes of limitation, bo far as it relatos 
to mesne profits, is the date when the mesne 
profits are for the first timo ascertained. 

F IP 255 0 1) 

P. N. Banerji—ior Appellant. 

Gokul Prasad —for Respondent. 

Judgment. —This appeal arises out of 
3 xecution proceedings. The original suit 
was one for redemption, the plaintiffs 
alleging that they were entitle 1 to posses¬ 
ion of the property whLh had been 
mortgaged and mesne profits, on the 
ground that the mortgage had beon dis¬ 
charged by the usufruct and surplus was 
due to the mortgagor. This suit resulted 
in a decree for possession and a direction 
for an inquiry as to what amount of 
inesne profits the plaintiffs were entitled 
to. The matter had been litigated up to 
the High Court and its decree was dated 
2nd November 1904. In pursuance of the 
decree directing the inquiry a9 to mesne 
profits an application was made for that 
purpose in the year 1907 and the mesne 
profits were finally adjudicated upon in 
the year 1910. The decree was then put 
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into execution and various sums were re¬ 
alized from time to time. The present 
application for execution was made on 
18th April 1917. This applicat-on was 
met with various objections. The ob¬ 
jection insisted upon in this Court is that 
the decree which must be deemed as now 
executed is the decree of the High Court 
of 1904 and that accordingly its execu. 
tion is barred either by the provisions of 
S. 230. Civil P. C., of 1882 or by S. 48 
of the present Code. These two sections 
appear to be almost identical with one 
exception, namely, that S. 230 of the Code 
of 1882 speaks only of a decree for ‘pay¬ 
ment of money," whilst the present Code 
speaksof decieesgenerally except as there¬ 
in provided. The words of the present 
Code are: 

"Whore an application to execute a decree not 
being a decree granting an injunction has been 
made, do order for the execution of the same de¬ 
cree shall be made upon any fre h application 
presented after the expiration of twelve )ears 
from the date of the decree sought to be exe¬ 
cuted.” 

The argument put forward is that the 
date of the present decree was 2nd No¬ 
vember 15 04. If this contention bo cor¬ 
rect, the appliction was undoubtedly time 
barred and could not bo granted. The 
matter is not dow of any very general 
importance, because in future all decrees 
for mesne profits in a suit for recovery of 
immovable property must be made by 
the Court which grants the decree for 
possession of the property (the rules pro- 
vide for making of a ' preliminary M and 
a final decree). The contention put 
forward on behalf of the respondents is 
that the Court having direoted an in¬ 
quiry as to mesne profits there was no 
complete, or (to adopt an expression used 
by their Lordships of the Privy Council) 
there was no “operative,” decree until 
the mesne profits were ascertained in the 
year 1910. This very point was consi¬ 
dered by a Bench of this Court in the 
oase of Muhammad Umarjan Khan v. 
Zinat Begam ( 1 ). The learned Judges 
in that oase referred to the judgmeot of 
their Lordships of the Privy Counoil in 

Prasad Si ”0h v. Lai Sahib Rai 
(2) and also to Full Bench decision of the 
Calcutta High Court. We think that we 
ought to follow this ease, whioh is in ac¬ 
cordance with the practice which has 
been adopted by the new Civil Prooedure 

1. (19G3) 25 All 3S5. -- 

2. (1891) 13 All 68=17 I A 160 (P 0). 


Code aud which, moreover, seems to be 
in accordance with justice. Applying the 
princifde laid down in these cases to the 
present, it must be deemed that the 
“date" of the decree so far as it related 
to mesne profits is the 15th February 
1910, when the mesne profits were for 
the first time ascertained. Since that date 
there have been numerous applications 
for execution -which have saved limita¬ 
tion and made the present application 
within time. Ou the general merits we 
have heard the parties and 6ee no reason 
to differ from the view taken by the 
Court below. We dismiss the appeal with 
costs, including in this Court fees on the 
higher scale. 

V.B./r k. Appeal dismissed . 
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RichA hDS, C. J. and Banekji, J. 

Naulakhi Kuar and others — Defen¬ 
dants—Appellants. 

v. 

Jai Kishen Singh— Plaintiff— Respon¬ 
dent. 

Second Appeal No. 710 of 1916, Deci¬ 
ded on 20th April 1918, from decree of 
Dist. Judge, Azarogarh. 

(a) Grant Construction — " Malik ” indi¬ 
cates absolute estate. 

A grant should be construod rather in favour 
of the grantee than in favour of the grantor. 

r _ _ . . [P 266 0 1] 

In a deed of grant the use of the word * malik” 
alone, unless there is something definite to the 
contrary in the surrounding circumstances to 
qualify the meaning of the expression, indicates 
an absolute ©stale ipoccnu 

-b) Hindu Law - Gift to female—Donee 
de.cr.bed a. m.l.k " mu.t.qail - Donee 
held took absolute estate. 

In a deed of gift by a Hindu in favour of a 
lady the done? was described as "malik musta- 
gil.' There wore no surrounding circumstances 
to indicate that the donor wished tho donee to 
tak« a mere life-estate. 

Meld: that the donee took an absolute ostato 
under the dead of gift [P 256 0 1] 

S. N. Oupta for Surendra Nath Sen 
—for Appellants. 

Lain Mohan Banerji, Tej Bahadur 
deot" 1 * J ‘ M ’ Baner i' ~ tor Respon- 

Judgment -This appeal arises oak 
of a suit brought by the plaintiff for a 
declaration of his title to certain pro 
party On the findings the only question 
which is open to consideration is whether 
or not Mt. Nanlakhi Kunwar took an 
absolute estate under a deed of gift exe 

wv"? Dir f® i sinf?h - Th ° Gour t 

of first instance dismissed the plaintiffs 
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suit. The lower appellate Court held 
that on the true construction of the deed 
of gift, the lady took only a life-estate. 
Under the terms of the deed the lady is 
male absolute owner. The words used 
are “malik mustaqil.” Their Lordships 
of the Privy Council held in the case of 
Surajmani v. Itabi Nath Ojha { 1 ) that 
the word malik” alone, unless there 
were something definite to the contrary 
in the surrounliug circusmtance3 to qua- 
lifv the meaning of the expression, indi¬ 
cates an absolute estate. Here we have 
the word “malik” followed by the word 

mustaqil,” which even makes it stronger. 
The learned District Judge seems to have 
treated Dirgaj Singh as if he had been a 
pardanashin lady. He says that Dirgaj 
Singh may not have been aware of the 
meaning of the expression malik musta¬ 
qil. We cannot agree with this line of 
reasoning. The grant should be constru¬ 
ed rather in favour of the grantee than 
of the grantor. Admittedly Diagaj Singh 
had sufficient estate in him to enable him 
to make a full grant to the Musammat. 
There are absolutely no surrounding cir- 
custaDces to indicate that the donor 
wished the lady to take a mere life- 
estate. 

He does not say in the deed that she 
is to have it only for her life, nor does 
he even say that sho is to have no power 
of alienation. We think that the learned 
District Judge was wrong in the view 
that he took of the construction of the 
deed of gift. The result is that -we al¬ 
low the appeal, set aside the decree of 
the lower appellate Court and restore 
the decree of the Court of first instance 
with costs in all Courts. 

V.B./R.K. Appeal allowed. 

1. (1903) 30 All 81=35 I A 17 (PC;. 
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Rafique, J. 

Labhu. and others— Defendants—Ap¬ 
pellants. 

v. 

Radka Charan — Plaintiff—Respon¬ 
dent. 

Second Appeal No. 423 of 1917, De¬ 
cided on 16th January 1918, from decree 
of Dist. Judge, Cawnporo, D'- 29th 
March 1917. 

U. P. Land Revenue Act Ss. Ill and 112 
— Suit for partition—Objection by persons 
not recorded ai coshareri — Decision in 
favour of objectors—Ss. Ill and 112 have 
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no application No appeal lay to District 
Judge. 

In a Dartition suit of certain land, trees and 
wells, the defendants objected to the partition 
on the ground that when their ancestors sold the 
village, they reserved to themselves and their 
heirs the said land, etc. The Assistant Collector 
decided in favour of the objectors, overruling the 
plaintiff's plea that defendants not being re¬ 
corded cosharers had no locus standi to object to 
the partition. The plaintitT preferred an appeal 
to the District Judge, who allowed it on the 
ground that the objectors not being recorded 
cosharers could not object under S. Ill : 

Held : that the defendants not being recorded 
cosharers, Ss. Ill and 112 bad no application to 
the c*se and that no appeal therefore lay to the 
District Judge. IP 256 C 2] 

K. N. Laghate—lov Appellants. 

Iqbal Ahmad —for Respondent. 

Judgment.—Radha Charan applied to 
the Revenue Court for partition and 
notices were accordingly issued on his 
application. Labhu and others objected 
to the partition of some land, trees, wells, 
etc., on the ground that when their an¬ 
cestors sold the village to the ancestor 
of the applicant the vendors reserved to 
themselves and their heirs she said lands, 
trees, wells, etc., free of revenue. The 
applicant met the objection by raising 
various pleas, one of which was that the 
objectors not beiDg recorded co9harers 
had no locus standi. The Assistant 
Collector disallowed the plea and pro¬ 
ceeded with the application for partition 
and the consideration of the merits of 
the objection under Cl. 3, S. Ill, Land 
Revenue Act. He decided in favour of 
the objectors. Radha Charan preferred 
an appeal to the Court of the District 
Judge, who allowed the appeal on the 
ground that the objectors not being re¬ 
corded cosharer9 could not bo heard. The 
objectors have come up in appeal to this 
Court and contend that no appeal lay to 
the District Judge, inasmuch a9 on the 
plea of the applicant they, the objectors, 
were not recorded cosharors and could 
not object under S. Ill, Land Revenue 
Act; the appeal should have been pre¬ 
ferred to the Collector or the Commis¬ 
sioner under the other provisions of the 
Land Revenue Act. In support of this 
contention they rely on the following 
cases, Ilabib Ollah v. Kushnnba (l) and 
Tota Ram v. ML Sahodra (2). Both 
these cases bear out the contention of 
the appellants. I therefore allow the 


1 (1906) 3 A L J 481. 

2 (1909) 2 I C 988. 


Labhu v. Radha Charan (RaBque, J.) 
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appeal and set aside the louver Court’s 
order and direct that the memorandum 
of appeal be returned to the respondent 
to be presented to the proper Court. 
Costs are allowed to the appellant. 


v.b./r.k. 


Appeal allowed. 
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PiGGOTT, J. 

Indar and others —Applicants. 

v. 

Empero) —Opposite Party. 

Criminal Rovn. No. 795 of 1917, Deci¬ 
ded on 2nd February 1918, from order of 
Dist. Magistrate. Farrukhabad. 

(a) Criminal P. C. (1898), S. 110 (f,—Alle¬ 
gation that person committed certain offence 
must be proved by relevant evidence—Evi¬ 
dence of general repute will not suffice. 

Where it is alleged against a person, even in a 
proceeding under S. IK), Criminal P. C., that he 
on a certain occasion, committed a particular 
-offence, that fact must be proved by relevant evi¬ 
dence. It is not at all the same thing as proving 
by evidence of general repute that a man is a 
habitual offender. ip 257 C 2] 

(b) Criminal P. C. (1898), S. 117-Fact that 
person it desperate and dangerous cannot be 
proved by evidence of general repute. 

The fact that a person is so desperate and 
•dangerous as to render his being at largo without 
security hazardous to the communitv is not one 
which can under S. 117, Criminal P. 0., be pro- 
ved by evidonce of general repute. [P 257 C 2] 
H. C . Hamilton —(or Applicants. 

R. Malcomson —for the Crown. 

Judgment.— In this case Indar, Jhab- 
bu Lai and Bhopal, a father and two sons, 
have beoo required by a Sub-Divieional 
Magistrate to cive security to be of good 
•behaviour for a period of one year under 
the provisions of S- 110, Criminal P. C. 
An appeal against that order has been 
dismissed by the District Magistrate. 
1 he case is before me on an application 
for revision in respect of these two 
orders. I have been through the record 
and l am quite satisfied that the orders 
complained of are illegal, on more than 
one ground, and oannot be affirmed. The 
order of the District Magistrate is per¬ 
fectly clear and straightforward and 
shows beyond possible doubt the grounds 

? p0 ? 7r 0h ,.‘ L hfl prosecution of these men 
for bad livelihood has proceeded and the 

dI™^ aga i Q8 . t u fch0 > m pa890d - Tt *ero was a 
dacoity at the house of one Ram Dayal 

in the course of which the said Ram' 

Dayal was murdered. Information was 

forthcoming to the effect that thisdacoity 

had been organized by Indar. and that he 

*nd his sons, Jhabba Lai and Bhopal, had 
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token part in it. The three men were 
placed cn their trial along with others, 
charge 1 with having taken part in this 
dacoity and in the murder of Rim Dayal. 
They were acquitted by the Sessions 
Court. 

The present proceedings are an attempt 
to prove by hearsay evidence what the 
prosecution were unable to prove by 
direct evidence at the Sessions trial. The 
learned District Magistrate says quite 
frankly that he is satisfied by the evi¬ 
dence on the record that Indar, Bhopal 
anl dhabbu Lai had got up the dacoity at 
the house of Ram Daval. There is practi¬ 
cally no legal evidence to this effect on 
the record. If it is alleged against a per¬ 
son, even in a proceeding under S. 110, 
Criminal P. C., that he on a certain occa¬ 
sion committed a particular offence, that 
fact must be proved by relevant evidence. 
It 19 not at all the same thing as proving 
by evidence of general repute that a man, 
is a habitual offender. Moreover, in the. 
present case tho preliminary order drawn 
up by the Magistrate shows clearly that 
the prosecution were not prepared to 
undertake to pro\e by evidence of gene¬ 
ral repute or otherwise, that these men 
were habitual robbers or habitual recei¬ 
vers of stolen property. The case against 
them was that they were so desperate and 
dangerous as to render their being allow-’ 
ed without security hazardous to the com- : 
munity. This is not a fact which under! 
S. 117, Criminal P. G., can be proved by 
evidence of general repute. I do not say‘ 
that in a proceeding of this sort evidence 
of general repute may not be offered in 
support of an allegation that a person 
against whom proceedings have been 
taken is habitually a robber or habitually 
commits extortion, and that tho Court 
may not be asked at the same time to 
consider whether this evidenoe of the 

man s general repute, read in connexion 
with direct evidence establishing definite 
facts against him, may not justify a con¬ 
clusion that he is a desperate and danger- 
oU3 oh ar aoter a nd within the 3Qope of 
Cl. (f), S. 110, Criminal P. C. 

If however it is intended to conduct a 
proseoafc.cm on these lines, the aooased 
should have fair notice of the fact in the 

The fol-m r o y f °th ' np agaia8t him - 
in f fc . he prel,m,D ary order passed 

noniihl °! 0ar y 9how9 fchat ^ose res¬ 
ponsible for the conduct of tho prosecu¬ 
tion were not prepared to ask the Court 
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to find that these men were habitual rob¬ 
bers or habitual receivers of stolen pro¬ 
perty. For all these reasons I am quite 
satisfied that the orders complained of 
cannot be sustained. I set aside the order 
of the Sub-Divisional Magistrate and dis¬ 
charge Indar, Bhopal and Jhabbu Lai. 
If they have furnished the securities re¬ 
quired, their sureties will be discharged 
and their own recognizances cancelled. If 
they are in custody for failure to furnish 
security, they must be at once released. 

V.B./r.k. Order set aside. 


A. I.R. 1918 Allahabad 258 (1) 

Baneroi, J. 

Muhammad Said —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 271 of 1918, Deci¬ 
ded on 31st May 1918, from order of 

Magistrate, First Class, Cawnpore. 

(a, Motor Vehicle* Act (8 of 1914), S. 11 — 
U. P. Government Rule* R. 12, Cl. (1), Lamp 
on each tide of front portion of vehicle is 
required. 

All that R. 12 of the rules framed by the U. P. 
Government under S. 11, Motor Vehicles Act re¬ 
quires is that there must be affixed on each sido 
of the front portion of th<>vehicle a lamp show¬ 
ing a white light in front. The words "front 
portion*’ in Cl. (a) of tho rule must be read as 
contradistinguished from the rear and the 
back of the vchicio mcutioncd in Cl. (b). 

[ P258 C2] 

(b) Motor Vehicle* Act (8 of 1914), S 11 — 
U. P Government Rule*, R. 12, Cl. 1 — "Front 
portion" of vehicle—Meaning of. 

The "front portion’ of the vehicle does not 
mean tho extreme end of tbo bonnet or the ex- 
trenieend of the front portion. The front portion 
is the portion which is outside the seats and the 
steering wheel. IP 268 C 2] 

G. W Dillon —for Applicant. 

It. Malcomson —for the CrowD. 

Judgment. —The applicant Muhammad 
Said has been convicted under S. 16 of 
Act No. 8 of 1914, Motor Vehicles Act 
1914. The charge against him was that 
he had violated R. 12 of the rules framed 
by the Local Government under S. 11 of 
the Act. The case for the prosecution, as 
stated by the learned Magistrate who 
tried tho case was that there were no 
“head lights’* on the car. The Magistrate 
was of opinion that R. 2. Cl. (1) of the rules 
framed by tho Local Government refers 
to ‘ head lights’* only, and that as the 
“head lights” in the case of the car of the 
accused were not lighted, ho was guilty of 
a breach of R. 12, (Cl. l). R. 12 provides 
that no j ereon shall drive a motor vehicle 
during the period commencing half an 
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hour after sunset and ending half an hour 
before sunrise unless such vehicle is pro¬ 
vided with lights as follows: 

(l) in the case of vehicles other than 
motor cycles; (a) one lampshowinga white 
light in front affixed on each side of the 
front portion of the vehicle; (b)one lamp 
showing a red light at the rear and show¬ 
ing a white light at the side fixed at the 
back of the vehicle in such manner as to 
illuminate with the white light and ren¬ 
der easily distinguishable the sigus and 
numbers on the plates. There is no men¬ 
tion of head-lights in this rule and all 
that the rule requires is that there must 
be affixed on each side of the front portion 
of the vehicle a lamp showing a white 
light in front. The words “front portion” 
in Cl. (a) must be read as contradi9ting- 
uished from the rear and the back of the 
vehicle mentioned in Cl. (b). The "front 
portion” does not, in my opinion, mean, 
as the learned Magistrate seem9 to think, 
the extreme end of the bonnet or the ex¬ 
treme end of the front portion. The front 
portion is the portion which is outside 
the seats and the steering wheel. There 
must be one lamp showing a white light 
in front affixed on each sido of the front 
portion of the vehicle. If thi9 is done* 
the rule in my opinion i9 completely com¬ 
plied with. The rule does not require 
the fixing of more than three lamps to 
each car, namely, two in front oneoneach 
side of the front portion and one at the 
rear. It would bo stretching language to 
say that lamps fixed beyond the bonnet 
would be lamps affixed on each side of tho 
front portion of the vehicle. The view 
taken by the learned Magistrate is in my 
opinion erroneous. The accused admit¬ 
tedly had two lamps affixed on each 9ido 
of the front portion of his car showing a 
white light in front. Therefore he com¬ 
plied with the rule and did not commit a 
breach of it. I allow the application set 
aside the conviction and sentence and 
direct that the fine, if paid, be refunded. 

V.B./R.K. Application allorued. 

A. I. R. 1918 Allahabad 258 (2) 

Banerji, J. 

Liaqat Uusa in and others — Applicants. 

v. 

Emperoi —Opposite Party. 

Criminal Revn. No. 850 of 1917, De- 
cided on 13th December 1917, from 
order of Session Judge, Aligarh, D/- 15tb 
September 1917. 


Liaqat Hussain v. Emperor 
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Criminal P. C. (1898), S. 203—Application 
to set aside order of dismissal under S. 203 
—Notice to accused is not necessary. 

Where an order is made to the prejudice of an 
accused person, it is desirable that he should be 
afforded an opportunity of showing cause against 
the making of the order. IP 250 0 1] 

But whore (he accused person was not called 
upon to appear in the Court below in the first 
instance and where an order was only made un¬ 
der S 20‘J, the issue of a notice by the Session 
Judge before setting aside the order of dismissal 
and directing tho case to be tried by another 
Magistrate is unnecessary. [P 259 C 1, 2] 

C. Dillon and C. R . Alston —for Ap¬ 
plicants. 

G. P. Boys, G. W . Dillon and J. M . 
Banerji —for the Crown. 

Judgment. —The applicants in this 
case were charged before a Magistrate of 
the First Class under Ss. 342, 323 and 
454, I. P. C., by one Ganga Sahai, who 
filed a petition of complaint in the Court 
of a Magistrate of the First Class. The 
Magistrate apparently after examining 
fcho complainant ordered an inquiry un¬ 
der 8. 202, Criminal P. C., by a Magis¬ 
trate of the Third Class. A report was 
made by that Magistrate and as a result 
of that report tho complaint was dismiss¬ 
ed under S. 203 without issuing any 
notice to the persons against whom the 
complaint was made. Upon application 
made to the learned Sessions Judge, he 
set aside tho order of dismissal and 
direotod that the case should be tried by 
another Magistrate. Before making his 
order he did not issue notice to the ac¬ 
cused persons to show canse why the 
order of dismissal should not be set 
aside. By reason of this omission the 
present application for revision has been 
made, and the only contention put for¬ 
ward on behalf of the applicants ie that 
the Court ought to have issued notice to 
them and for not having done so. its 
order ought to be set aside. It is con¬ 
ceded that the order of the learned 
Session Judge is not illegal by reason of 
his omission to issue notice, but it is 
urged that as the order was to the pre¬ 
judice of the applicants, notice ought to 
have been issued. No doubt it has been 
held in this Court that when an order is 
made to the prejudice of an acoused per¬ 
son it is desirable that he should be 
afforded im-opportunity of showing cause 
against the making of the order, but 
this rule has been held to have certain 
limitations. Where the accused person 
was not called upon to appear in the 


Court below in the first instance and 
where an order was only made under 
S. 203, the issue of a notice was unnees 
sary. This was held by Tudball, J., in 
Angan v. Ram Pirbhan (l). The learned 
Judge observed: 

“In my opinion a notice to a person against 
whom a complaint is made 19 quite unnecessary 
where it is sought to set aside the summary 
order in a proceeding to which he was actually 
no party," 

and he held that the cases in which a 
notice was necessary before an order 
could be made to the prejudice of an ao- 
cu9ed person, were cases in which after 
an accused person was tried and dis¬ 
charged a further inquiry was ordered 
behind his back and without notice to 
him. A similar view was held in the 
Calcutta High Court by certain of the 
Judges who decided the case of Hart 
Dass Sanyal v. Saritulla (2). In the 
course of his judgment Prinsep, J., ob¬ 
served: 


A notice certainly would not be necessary 
before an order to set asido an order of dismissal 
under S. 203 could be passed, since that order 
was not passed with a notice to tho aoensed 
porson or lu his presonce and therefore is pro¬ 
bably unknown to him." * 


1 no learned Chief Justice made remarks 
to the same effect at p. 617. In view of 
these authorities, from whioh I see no 
reason to differ, l do not think that this 
application is sustainable and that notice 
was necessary. I accordingly reject the 
application and discharge tho order stay, 
ing proceedings. 

v.B./r .k, Application rejected . 

*• (‘913) 35 All 78=18 1 O 116=14 Or L J 2 " 

2. (1838) 15 Oal 608 (F B). 
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Richards. C. J. and Todbacl, J. 
Chabraj Singh and others -Plaintiffs 
—Appellants. 


Mahesh Narain Singh and others— 
Defendants—Respondents 
Second Appeal No. 1629 of 1917, Deoi- 
ded on 19th April 1918. from deoree of 
buh-Junge, Jauopur. 

Pre-emption-Suit for-Vendee becoming 

b V Ur f ha,e befor * institution of 
suit second .ale not pre etnpted—Suit to 
pre-empt prior .ale should be dismissed. 

in a pre-emption suit it appearod that snbse- 
quently to the sale sought to be pre-emptedf but 
beforo the Institution of the suit, tho vendee^ had 

8 0t „ h0t la “ d lu lU - viUa R° and that 

auant ..lo d « broU8bt ia ras P*°t of the subse¬ 
quent sale in favour of the vendee: 
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Held: tVir\t tVie vpn^ ee became a cosliarer in the 
v i11nrA IfC T *i tVo °* h* 5 ?ub?fqn*nt purchase 
anri *v*t therefnrp plaintiffs suit to pre-empt 
therrior c<xU vmc liable to be dismissed. CP 260 C 1] 

AlWnath Snin/a1~tor Appellants. 

Judgment —It aPrears from the find- 
ins of the Court: helow that the vendee had 
become a po-V>orpr hv purchase on 2<th 
Novorphor 1013. thafr is to say* before the 
present suit was inctitutod. suit for 
prp emrMon wac ever instituted m respect 
of this cpoond purchase. The result is 
fha* net onlv on the dnv upon which the 
Court of fir=t instance misht have made its 
decree in favour o f the plaintiff, hut even 
hefor® tho in cf itntion of the suit, the de¬ 
fendant-vendee had become a cosharer. It 
mav h« nnfo>*tuna^e that this ma f ter was 
not gone into by *he Court in the first in¬ 
stance. which mieht have had the effect 
of giving the plaintiff express notice of the 
sale of 2"th November 1913 (which the 
learned vakil savs he was ignorant of). 
This mav have been an unfortunate cir¬ 
cumstance for the plaintiff and a lucky 
one for the defendant vendee: hut the fact 
remains that when the ca«e was tried, the 
VPn ^ee was able to prove that he was a 
cosharer with the vendor before the date 
of the institution of the suit. To this 
view the d«c TO * of f he Court below was 
correct. We dismiss the anneal. 

VB R K. Avpeal dismissed. 
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PiGGOTT, *T. 

Kallu— Applicant. 

v. 

S*tal — Opnosite Partv. 

Criminal R“vn No 72R of 1917. Pe- 
on 5 Mi Tannarv 1917. against order 
of Sess Judge. Allahabad, P/- 9th July 
1917 

l.\ P-nol Code flSSOl. S. 499-E*eep. 1 — 
Statement to come under exception must be 

‘Tcta^mVnt in order to come 
to q. 4 ^ mu°t K« trnA in fact. [P 2G1 C 2J 

Tf * ptat/'m^nt mad* by a witness in a judicial 

procaine lrnA ]n fact An ' 1 sls * releva " t to *" e 
metier nnd»r inve--tieaHoo. it is for 

cf'od that it Phonld be mad*». P _ 1 C 

8<, (b) Evidence Acl (1872). S 132-Prolec- 
tion afforded Ky S. 132 mu.l be claimed by 
witnest before be moke* statement in respect 
of which question is fub«equentl? rmed. 

The protection afford’d bv S. 132 Evidenc® Ac , 
muet be claimed bv a witness before ho male* the 
stamen! in respect of which a question is =nb- 
srquently raised. ° 1J 

One S made a report to the Police that the ac¬ 
cused had committed a theft. Upon investigation 
the report was found to be false and S was pro¬ 


secuted under S. 192, Penal Cade. In that case 
the accused.as prosecution witness, made a state¬ 
ment that he had not committed the theft and 
that S had made a report against him through 
enmitv a; they had had a quarrel about a parti¬ 
tion wall. He went on further to explain that 
he bad an intrigue with an aunt of S. 

Jlfhi : that the accused could not in respect of 
the latter statement claim the benefit of the 
protection afforded by S. 132 inasmuch as he 
should Lave claimed the protection before he 
made the statement 1 [P 262 0 2] 

P. L. Banerjee —for Applicant. 

II. K. Sorabji —for Opposite Party. 

Judgment.—The circumstances out of 
which this application for revision arisc3 
are as follows. One Sarju made a report 
to the police in whioh he alleged that 
Sital, who is the respondent to the pre¬ 
sent application, had committed theft. 
Upon investigation this report was found 
to be false and a prosecution was institut¬ 
ed against Sarja under S. .182, I. P. C., for 
having given false information to a public 
servant. Sital appeared as a witness for 
the prosecution in this case. He began by 
deposing that he had not committed the 
theft of which Sarju had accused him. 
The next question put to him must have 
beeD, “why then did Sarju make thisfalse 
report against you ?” He replied that 
Sarju bore him enmity and went on to ex¬ 
plain the grounds of that enmity. He 
said, first, that there had been a quarrel 
between them about a partition wall bet¬ 
ween their courtyards. Apparently he 
felt it necessary to explain further, though 
it is impossible to say whether or not this 
explanation was added in reply to a direct 
question. He said that there had been for 
some time an intrigue betweenhimself and 
an aunt of Sarju named Mt. Chhotki. 

It appears that this Chhotki is a married 
woman, and the result of the statement 
made by Sital in Court was to bring social 
discredit on Kallu, the husband of the 
said Chhotki. It is ia evidence that pro¬ 
ceedings were taken by apanchayat ci the 
brotherhood to which Kallu and Sital 
both belonged. It is quite clear therefore 
and is not denied that Sital’s statement 
with regard to his intrigue with Mt. 
Chhotki was defamatory of Kallu within 
the meaning of S. 499, I. P. C. It is 
also quite impossible to hold that afc^ the 
time when he made this statement bital 
had no reason to believe fcbatthis imputa¬ 
tion would bo harmful to the roputation 
of Kallu. It may be that before this matter 
can be completely disposed of, the trial 
Court will have to direct its mind to tne 
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question whether Sital made this state¬ 
ment intending to harm KalJu’s reputa¬ 
tion or whether the harm thus resulting 
to Kallu’s reputation was present to his 
mind when he made the statement so that 
he could be said to have made the same 
‘knowing that it was likely” to do harm. 
These considerations would be relevant on 
the que-tiou of sentence. But at the very 
lowest it cannot be denied that Sital had 
reason to believe that the imputation 
would do harm. If Kallu had believed tho 
assertion made by Sital as to the un¬ 
chastity of Mt Chhotki to be true, he 
could have prosecuted him on his own 
admission for having committed an offence 
punishable^ under .S. 497. I. P. C. Ap¬ 
parently Kallu believes that imputation 
to be false; in fact he has accordingly in¬ 
stituted a prosecution agaiust Sital for the 
offence of defamation punishable under 
S. 499, I. P. C. Tho Magistrate who tried 
the case seems to have thought that be 
had only to consider whether the imputa¬ 
tion made by Sital against the chastity of 
Kallu 8 wife had ^ been made malioiously 
and, as ho says, “merely with a view to 
disgrace Kallu/’ or whether it was made 
as a necessary partof the narrative which 
bital had to lay before the Court in the 
course of his deposition. Holding it not to 
bo proved that the imputation had been 
made with intent to cause disgrace,” tho 
Magistrate passed an order of discharge. 
Kallu brought the matter before the Ses¬ 
sions Judge asking that Court to set aside 

the order of discharge and to direct fur- 
ther inquiry. The learned Sessions Judge 
baa disposed of tho matter in an elaborate 
order, in whioh he has discussed the pre¬ 
vious decisions of this Court bearing on 
the questions of iaw involved. The con¬ 
clusion which he comes to is that, if a 

of t 3 a ? fcafc « meDt ^e course 
of a depositum in Court, and the state¬ 
ment is one relevant to the matter in hand 

tS haveh J P™™™ the said statement 
to have been made in good faith for the 

proteotion of the interests of the person 
8 499 B I.' pT D themeaDiu g 0{ E *ce P . 9 

1 do not myself think that this is a 
sound proposition of law and I am quite 

tht/deci^ ^ # 8 °u b toberoo °noilod with 
the decision of the majority of a Full 

Beach o this Coart i„ J 5e °' 0 J J^ 11 

tnZV' Ganga Pr ? Sad (1) - 1 do not al. 


Judge when he says that Excep. 9 to S. 499, 
I. P. C., is the only one to which a wit¬ 
ness could apply for protection in res¬ 
pect of a defamatory statement made by 
him under the sanction of the oath in the 
course of a judicial proceeding. Excep. 9 
is intended ptimarily to apply to state¬ 
ments which the accused cannot prove to 
have been true in fact, or which are mere 
expressionsof opinion, or otherwise of such 
anafcure that thequestioo whether theyare 
or are not true in fact does not arise. Or¬ 
dinarily, Excep. 1 would apply to state¬ 
ments made by witnesses in the course of 
judicial proceedings, provide! those state¬ 
ments are true. They must be true in fact 
in order to come under Excep. 1 at all, and 
if theyare true in fact, and also relevant 
to the matter under investigation, it is 
obviously for the public good that they 
should be made. In the present case 
these considerations are not of great 
importance, because, as the learned Ses¬ 
sions Judge himself rightly points out, 
Sital s allegation against the chastity of 
Mt. Chhotki could not have been made in 
good faith unless it was in fact true. If 
there wero no other provision of the law 
to be considered except S. 499, I. P. C., 
ths position of a witness in respect of 
offences under that section would be 
a difficult one. lie would be liable to 
prosecution with regard to any statement 
made by him of a defamatory nature and 
on such prosecution being instituted, the 
provisions of S. 105, Evidence Act, would 
throw upon him tho burden of proving 
that the statements were in fact true. 
The legislature however seems to mo to 
have fully realized this difficulty and to 
have made adequate provision for the 
same by means of S. 132, Evidence Act. 
To ray mind the real question in this 
case is one of the interpretation of that 
section and its application to the facts 
of this case. 

A witness giving evidenoe in a judicial 
proceeding i 3 under an obligation by 
aw to state nothing whioh is not 
true and by reason of the oath or solemn 
affirmation taken by him in the presence 
of the Court, to state, not merely the 
truth, but tho whole truth touohing the 
matter in question before the Court. Now 

which 5’j? 9, ^ v,denoe Act - no answer 
niv 8 ^ tne " ,s co,n lulled to give when 
giving evidence as to any matter relovant 

to the matter in issue in any suit. 

in any civil or criminal proceed- 
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ing, can subject him to any arrest or 
prosecution, or be proved against him 
in any criminal proceeding, except on 
a prosecution for giving false evidence 
by such answer. A witness who has 
made a statement in the course of 
his deposition defamatory of another 
person, if he can claim the protection of 
this section, is absolutely safe so long as 
he has told the truth. If he has said what 
is not true, ho can be prosecuted for 
giving false evidence and even as regards 
the institution of such prosecution he is 
under the protection of the Court before 
which his evidence wa9 given. He cannot 
be prosecuted without the sanction of 
that Court. Now if it could be argued 
that the defamatory statement in this 
case was one w hich Sital “was compelled” 
to make, within the meaning of S. 132, 
Evidence Act, the present prosecution 
would necessarily fail, and the order of 
discharge passed by the Magistrate would 
be perfectly correct. The question of the 
meaning of the words “no such answer 
which a witness is compelled to give” in 
the latter part of the aforesaid S. 132 
was considered by a Full Bench of the 
Madras High Court in Queen v. Gopal 
Doss (2) and also by the Chief Justice of 
this Court in the case of Queen Empress 
v. Moss (3). 

In both these cases it was laid down 
that ths protection afforded by S. 132, 
Evidence Act, must be claimed by the 
witness before ho makes the statement in 
respect of which a question is subse¬ 
quently raised. Obviously no form of 
words can be prescribed in which this 
claim is to be made, and I conceive that 
cases may arise in which the Courts will 
be compelled to hold that the claim has 
been made by implication or that the 
witness was placed under practical com¬ 
pulsion to answer certain questions by the 
mere fact of his appearance in the witness 
box. Whether this be so or not, I think 
the principle laid down in these rulings 
fully applies to the facts of the present 
case. After Sital had stated that the 
charge brought against him by Sarju was 
false and made because of antecedent en¬ 
mity existing between them, and that 
this enmity resulted from a quarrel about 
the partition wall, he should either have 
contented himself with that statement or 
have claimed protection of the Court. 

2. (1881) 3 Mud 271. 

3. (1894) 1G All 88. 


It is not obvious on the face of the record 
as it stands that Sital was under any real 
' necessity to go further. It has been 
brought to my notice that Kallu was 
one of the witnesses summoned for the 
defence in the case in which Sarju was on 
his trial, and it is open to argument whe¬ 
ther Sital’s conduct in alleging the exis¬ 
tence of an intrigue between himself and 
Mt. Chhotki may not have been in part 
at any rate intended to discount before¬ 
hand the value of any evidence which 
Kallu might give in Sarju’s defence. If 
he really felt that the Court could not 
otherwise properly appreciate the nature 
of the grudge borne him by Sarju and the 
strength of the motives which impelled 
Sarju to make a false report to his dis¬ 
advantage, he ought to have claimed the 
protection of the Court. The statement 
which he proceeded to make was one 
against the character of a woman. It was 
seriously injurious to that woman’s hus¬ 
band, who was not a party to the pro¬ 
ceedings then before the Court, and one 
cannot help remarking that it was a state¬ 
ment which a man with any sentiment of 
honour would have been very reluctant 
te make. 

Assuming in Sital’s favour that this 
particular defamatory statement was ex¬ 
tracted from him by some further ques¬ 
tion, I cannot avoid the feeling that it is 
a statement which he should naturally 
have shrunk from making. It would have 
been easy for him to reply that the quar¬ 
rel about the partition wall was connected 
which another matter in respect of which 
he could not lay the entire facts before 
the Court without making a statement 
which would criminate him or expose 
him to prosecution or other penalty. It 
seems to me at least possible that, if ho 
had said this, the Court would not have 
compelled him to answer the question, 
unless such answer had been pressed for 
by Sarju himself in the exercise of bis 
rights as an accused person and, of course, 
if Sarju had chosen to press the question, 
the responsibility for the answer would 
have rested largely upon him and the 
witness would have been completely pro¬ 
tected by the provisions of the Statute 
Law. In my opinion, the order of dis¬ 
charge in this case cannot bo supported 
on legal grounds, nor am I prepared to 
allow that the case is one in which the 
technicalities of the law should ho re¬ 
garded as bearing hardly upon the accused 
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person. I set aside theorderof discharge in 
thi9 case and send the case back, through 
the Sessions Judge, to the trial Court, 
directing the Magistrate to proceed with 
the trial of the case and to dispose of it 
in the light of the principles which I 
have taken it upon me to lay down. In 
reply to a suggestion made to me on be¬ 
half of the applicant that the case is one 
which might be more efficiently tried by 
a Magistrate with a knowledge of the 
English language, I think it sufficient to 
eay that while it seems to me right and 
proper that the case should be sent back 
to the Magistrate who passed the order 
of discharge, my order is not to be inter¬ 
preted as precluding tbe District Magis¬ 
trate from exercising his power of trans¬ 
ferring the case, if he should see adequate 
reason to do so. 

v.b./r.k. 


Case sent back. 
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Richards, C. J. and Tudball, J. 

Mohammad Niaz Khan and others — 
Plaintiffs—Appellants. 

v. ' 

Mohammad Adrees Khan and another 
Defendants—Respondents. 

Second Appeal No, 1280, of 1915, Deci¬ 
ded on 16th January 1918, against decree 
of Dist. Judge, Ghazipore, D/- 4th May 

i Jiu, 

(a) Mahomedan Law—Pre-emption—Par- 
tic* to sale cannot defeat right of pre-emp¬ 
tion by dressing sale in garb of lease. 

Where a transaction in its nature Is a Bale, 
Che vendor and vendee cannot defeat the right 
of preemption arising under the Mahomedan law 
by dressing it up in tho garb of a lease. [P 263 C. 21 

(b) Deed — Construction — Sale or lease 
r acts to be considered stated. 

41 tho real nature °f the transao- 

2 6 °° 6 ? m,8d to take into oonaldera- 

tion tho sum paid down, the amount of the rent 
coserved and the value of the property. [P 263 C 2] 

Muhammad Ishaq Khan—lor Appel 
Iant8. 

S.M. Sulaiman and Iqbal Ahmad— 
tor Respondents. 

•, i m i ® appeal arises oat of 

• brou g hfc *>r pre-emption, under 
the Mahomedan law. The property trans- 
ferred is a small piece of land in the town 
ofZamania The transfer was made in 
the form of a perpetual lease. The 

pTorh V T d d °" a was fche 8um 

±ls. JoUand a nominal rent of 2 annas per 
annum was reserved. The Court of first 
instance deoreed the suit, holding that 
there was a sale and that the plaintiff 


had a right. The lower appellate Cour6 
held that pre-emption under the Maho- 
medan law did not apply to the case of 
leases; accordingly without deciding the 
other issues fche lower appellate Court 
reversed the decree of the Court of first 
instance and dismissed the suifc. We 
think, reading the judgment of the lower 
appellate Court, that the learned Dis¬ 
trict Judge never intended to overrule 
fche finding of the Court of first instance 
that the transaction though carried out 
in fche form of a lease was in fche reality 
a sale. We think that he intended to 
decide that; a Mahomedan could make 
fche transfer in the form of a lease, not¬ 
withstanding that the real intention of 
the parties was a sale and so to defeat 
pre-emption, in other words, that such 
devices are not unknown in the Maho¬ 
medan law and are legitimate. In our 
opinion the Court was entitled and bound 
on the issue being raised to consider at 
the instance of fche plaintiff claiming pre¬ 
emption what was tho real nature of fche 
transaction. It was entitled to consider 
fche sum which was paid down, fche 
smallness of fche rent and fche value of 
the property, and if after considering all 
these matters it came to fche conclusion 
that the transaction was in truth and 
faot a sale, it should hold that fche right 
of pre-emption arose and proceed to con¬ 
sider whether the plaintiff by doe obser¬ 
vance of fche requirements of the Maho¬ 
medan law was entitled to get fche pro¬ 
perty. 

If the Court came to fche conclusion 
that in truth and subsfcanoe—and not 
merely in form fche transaction was a 
lease, then fche suit should be dismissed 
on fche ground that the Mahomedan law 
does not apply to transfers by way of 
leases. It has been more than once deoi- 
aed in this Court that where a ouafcom of 
preemption prevails upon sale, the 
vendor and vendee cannot defeat the pre- 
emptor by dressing up the transaction 
m the garb of a lease. The same thing 
has been held in fche Punjab, where ap¬ 
parently fche right of pre-emption is 
regulated by Act. *We oan see no good 
reason why the same principle ehould 
not apply fco oases where the right is one 
1 l 0r \u h0 Mahomeda & law. It is clear 

annln f n* 90 mn ^ g0 bftck fco the lower 
appellate Court. We accordingly allow 

the appeal set aside the deoree of the 

lower appellate Court and remand tbe 
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case to tliafc Court with directions to re¬ 
admit the appeal upon its original num¬ 
ber in the file and proceed to hear and 
determine the same according to law, re¬ 
gard being had to what we have stated. 
Costs here and heretofore will be costs 
in the cause. 

V.B./r.k. Appeal allowed. 


A. I R. 1918 Allahabad 264 

Knox, J. 

Ajnasi Kuar and others —Plaintiffs— 
Appellants. 

v. 

Praijag Singh — Defendant— Respon¬ 
dent. 

Second Appeal No, 1219of 1916, Decid¬ 
ed on 20th February 1918, from the 
decree of Dist. Judge, Benares, D/-2nd 
May 1916. 

Agra Tenancy Act (1901), S*. 156 and 153 
—Suit for assessment of rent does not fall 
outside scope of S. 156—Interpretation of 
Statutes, Headings. 

In a suit under S. 156, for the assessment of 
rent of certain land in tbo 'occupancy t« nancy of 
the defendant who bad refused to pay rent, tbe 
lower appellate Court be Id that the plaintifT was 
not entitled to any romedv under Ch. 10, Agra 
Tenancy Act, on tbe ground that the chapter was 
beaded "Resumption of rent-free grants:" 

Held: (1) that reliance could not he placed up¬ 
on the "headings*’ of chapters or descriptions 
given of sections'!n the margin of the same, espe¬ 
cially in the case of the Agra Tenancy Act, which 
could not be said to be a model of gcod drafting; 
(2) that the suit did not fall outside the scopo of 
S. 15G. [P 261 C*2] 

-V. L. Agarwala — for Appellant. 

Durga Ch'aran Iiancrji — for Respon¬ 
dent. 

Judgment. —This aecond appeal arises 
out ol a suit brought by Mt. Ajnasi Kuar 
and another against Prayag Singh. In the 
plaint which Mt. Ajnasi Kuar 61ed in 
tho Revenue Court she described her suit 
as a suit for assessment of rent under 
S. 150/156, Act 2 of 1901, or assessment 
of revenue under Ss. 150/158, Act 2 
1901. She go69 on to say that until the 
la 9 t settlement the defendant was in pos¬ 
session of tho land in dispute as a tenant 
by paying rent to the plaintiffs’ ancestor 
and to the plaintiffs, He was in posses¬ 
sion as an occupancy tenant. At tho last 
settlement the name of the defendant was 
by mistake, entered as tho purchaser of 
shankalp property. Since that date or 
thereabouts the defendant on the stroi gth 
of the wrong entry has denied res¬ 
ponsibility for paying rent and theplaint- 


. Prayag Singh (Knox, J.) 

iffs pray that a rent of Rs. 26-2-0 a year 
or as much as the Court may deem proper 
be assessed on the land in dispute under 
Ss. 150/156. She also prayed for an al¬ 
ternative relief; she asked that revenue 
might he assessed on the plots of land in 
dispute under Ss 150/156, Act 2 of 1901. 
There can be no dodbt that what the 
plaintiff intended and aimed at was relief 
to be granted her under S. 156 or S. 158, 
Act 2 of 1901. In the w ritten statement 
the defendant, as his written statement 
shows, fully realized this and contended 
that the suit under Ss. 150/156 was not 
cognizable by the Revenue Court. Ho set 
up other allegations, such as that he was 
zemindar in proprietary possession of the 
property in dispute; that the plaintiff 
had admitted the defendant was in pos¬ 
session free from payment of rent, etc. 

The Court of first instance came to the 
conclusion that the defendant was an 
occupancy tenant and fixed Rs. 20 per 
year as the rent of the holding in suit. 
Tho matter went in appeal to the District 
Judge of Benares and before that Court 
several pleas were taken. Among them 
was a plea to the effect that Ch. 10 of 
tho Rent Act was not applicable. The 
lower appellate Court took up this plea 
and held that tho plaintiff was not entitled 
to any remedy under Ch lOof the Tenancy 
Act and refused to decido any issue arising 
between the parties. Its main reason for 
arriving at this conclusion is that S. 156, 
Act 2 of li 01, comes within aohapter which 
is headed “Resumption of rent-free 
grants’*. This Court has elsewhere point-j 
ed out that reliance cannot he placed up-i 
on the “headings" of chapters or descrip¬ 
tions given of sections in the margin of 
the same. I think this applies with pe¬ 
culiar force to such headings, etc., in an 
Act such as Local Act 2 of 1901, which oan- 
not be hold to be a model of good draft¬ 
ing. The matter in dispute had been 
clearly put and clearly met and does not 
seem to be beyond tho provisions of S. 156 
as they stand in the Act. Tbe subject- 
matter of the suit was land not liable to 
resumption under S. 154 or land to which 
the provisions of S. 1-8 applied. Tho 
issue was, whether it was liable to assess¬ 
ment of rent or not? I sot aside the 
finding of the lower appellate Court on 
the preliminary point and return the 
case to the lower appellate Court with 
directions to re-admit tho appeal upon 
the list of pending appeals and dispose of 
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it according to law. costs will follow the 
event. 

V.B /r.K. Case remanded . 
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PlGGOTT, J. 

Debi —A ppl ican t. 

v. . 

Emperor —Opposite Party. 

Criminal Revn. No. 889 of 1917, Deci¬ 
ded on 4th January 1918, from order of 
Sess. Judge, Farrukbabad. 

Penal Code (I860), S. 182—Peon of Court 
of Ward* submitting petition of resignation 
containing distorted version of his quarrel 
with co servant—Petition is not complaint 
and peon was not guilty under S. 182. 

The accused, a peon of the Court of Wards, had 
a quarrel with one S, brother of a zitladar em¬ 
ployed by the Court of Wards, and irfterwards 
submitted a petitiou of resignation to the Collec¬ 
tor, the officer in chargo of the Court of Wards, 
in which he gavea distorted vorsion of the whole 
affair in order to forestall any proceedings which 
might be taken against him by S. or hie brother; 

Held: (1) that the potition did not amount to 
a complaint: 

( 2 ) that the accused was not guilty of an offenco 
under S. 182, I. P. C. inasmuch as he nevor in¬ 
tended the Collector to use his powers to the 
injury or annoyance of the persons mentioned in 
tbo petition nor had ho any knowledge that such 
a result wa* likely. [P 2G5 0 21 

Satya Chandra Mukerji —for Appli¬ 
cant. 

It. Malccmson— for the Crown. 

Judgment. I take what seema to me 
the essential facts of this case from the 
judgment of the learned Sessions Judge. 
The applicant Debi, being at the time a 
peon in the service of the Court of Wards 
had a quarrel with a youth of the name of 
Shiam Deo, brother of one Suraj Bali, 
zilladar in the service of the Court of 
Wards. Tho quarrel resulted in a souffle 
and came to the notice of Mrs. Thomas, 
wife of the Special Manager locally em¬ 
ployed by the Court of Wards. Sho in. 
torposed to stop the souffle and later on 
Suraj Bali appears to have complained to 
the Special Manager, Mr Thomas. Under 
these circumstances Debi addressed to the 
Collector, the officer in charge of the Court 
of Wards, a petition in which he request¬ 
ed to bo allowed to resign bis employ¬ 
ment. In that petition he embodied his 
own version of bis affray with Suraj Bali's 
brother; and I have no doubt that in so 
doing he departed from the truth and 
made statements defamatory to Mr* 
-Thomas. # The Collector seems to have 
felt it inoumbenb on him to make somo 
enquiry into the matter and to record the 
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statements on oath of Debi and Shiam 
Deo. The Sessions Judge says that this 
was done by the Collector of the District 
in the exercise of his powers as District 
Magistrate, but this I hesitate to believe. 
The petition addressed to the Collector 
by Debi did not amount to a complaint 
and the criminal offence therein referred 
to was not a cognisable one At any rate, 
the result was that the Collector satisfied 
himself that the allegations made in 
Debi's petition against Mrs. Thomas 
were untrue and he ordered his prosecu¬ 
tion for committing an offence punish¬ 
able under S. 182, I. P. C. 

I have to consider in revision whether 
the petition presented by Debi supplied 
the necessary ingredients for such an 
offence. I wish to make it quite clear that 
if that petition had contained any allega¬ 
tions again9t any person employed as a 
subordinate under the orders of the Col¬ 
lector of the district a9 Manager of the 
Court of Wards, I should have been pre¬ 
pared to hold that the making of such 
allegations under the oiroumstances 
amounted to an offence under S. 189, 
I. P. C. The presumption would bo that 
the person complaining toa superior officer 
of misconduct on the part ol his subor¬ 
dinate intended that the superior officer 
in question should use his powers to tho 
injury or announce of the person com¬ 
plained of or at any rate knew that such 
a result was likely. I do not think how¬ 
ever that anything in Debi’s petition can 
be construed a9an allegation either against 
Mr. Thomas, or agaiust Suraj Bali. Read¬ 
ing this potition in connection with tho 
facts as found by the Se^-sions Judge, it 
8eem9 to me that Debi’s object was firstly 
to get his resignation accepted at once so 
that he might leave the neighbourhood, 
and secondly, to place on record a doou. 
ment containing a distorted version of 
what had actually happened in order to 
discount beforehand any proceeding which 
might be instituted against him by Suraj 
Bah or his brother in a criminal Court 
or by Mr. Thomas, as Special Manager of 
the Court of Wards ; for his dismissal 
from hisemmrvmenc. I certainly do not 
think that he intended that the Colleotor 
should use his powers as Manager of the 
Court of Wards so as to cause injury or 
annoyance to Mrs. Thomas or to Suraj 
Bali s brother nor am I prepared to infer 

that he knew it to be likely that such a 

result would follow. I do not think the 
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conviction can be affirmed. I set aside 
the conviction and acquit Debi of the 
offence and direct that the fine if paid, be 
refunded. 

V.B./r.k. Conviction quashed . 
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PlGGOTT, J. 

Amir Hasan Khan —Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Ref. No. 186 of 1918, De¬ 
cided on 18th April 1918, Reference made 
by Sess. Judge, Cawnpore. 

U. P. Municipalities Act (1916), S. 307 (b) 
— Failure to comply with notice — Continu¬ 
ous fine held illegal — When daily fine may 
be imposed — Principle stated. 

The accused was convicted under S. 307 (b), 
for failure to comply with a notice issued by the 
Municipal Board requiring him to construct a 
drain on certain property and was fined Rs. 5. 
By the same order the Magistrate directed him 
to pay a further fine of R. 1 per diem from the 
date of the order until the notice issued by the 
Municipal Board was satisfactorily complied 
with: 

Held : that the latter part of the order was 
illegal. [P 26G C 2] 

The liability to a daily fine in the event of a 
continuing breach, has been imposed by the 
Legislature in order that a person contuma¬ 
ciously disobeying an order lawfully issued by a 
Municipal Board may not claim to have purged 
his offence once and for all by payment of the 
fine imposed upon him for neglect or refusal to 
comply with the said order. The liability will 
require to be enforced, as often as the Municipal 
Board may consider necessary, by institution of 
a second prosecution, in which tho questions for 
consideration will bo, how many days have elap¬ 
sed from the date of the first conviction under 
tho sarno section during which tho offender is 
proved to have persisted in the offence and, se¬ 
condly, the appropriate amount of tho daily fine 
to be imposed under the circumstancos of the case 
subject to tho prescribed maximum of Rs. 5 per 
diem. [P 260 C 2] 

Silal Prasad Ghosh—lor Applicant. 

R. Malcomson —for the Crown. 

Judgment. — The learned Sessions 
Judge of Cawnpore has referred to this 
Court in revision two orders passed by a 
Magistrate'of the First Class subordinate 
to him in connexion with certain pro¬ 
longed proceedings which have been going 
on between the Municipal Board of 
Fatehpur and a gentleman of the name 
of Munshi Amir Hasan Khan, who I 
understand, i9 a member of the legal 
profession for something more than one 
and a half years past. On 8th January 
1917, it was proved against the said 
Amir Hasan Khan that he had failed to 
comply with a notice directing him to 
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execute a certain work in respect of cer¬ 
tain property, namely, a drain about 
which there was some contention bet¬ 
ween him and the Municipal Board. Un¬ 
der S. 307, Cl. (b), U. P. Municipalities 
Act, which came into force on 1st July 
1916, Munshi Amir Hasan Khan was liable 
to a fine which might extend to Rs, 500 
and in case of a continuing'breach he was 
liable to a further fine which might ex¬ 
tend to Rs. 5 for every date after the 
date of the first conviction during which 
it might be proved against him that he 
had persisted in the offence. The trying 
Magistrate imposed the almost nominal 
fine of Rs. 5; but instead of contenting 
himself with warning the accused of the 
further .liability which would attach to 
him from the date of this conviction, he 
purported by this very order of 8th 
January 1917, to direct Munshi Amir 
Hasan Khan to pay a .further fine of 
Re. 1 per diem from 9th January 1917, 
until the notice issued by the Municipal 
Board in respect of the drain in question 
should be satisfactorily complied with. 
As the learned Sessions Judge has point- 
ed out, the latter portion of this order 
is illegal. 

The liability to a daily fine in the 
event of a continuing breach, has beeD 
imposed by the Legislature in order that 
a person contumaciously disobeying an 
order lawfully issued by a Municipal 
Board, may not claim to have purged his 
offence once and for all by payment of 
the fine imposed upon him for neglect or 
refusal to comply with the said order. 
The liability will require to bo enforced 
as often a9 the Municipal Bdard may 
consider necessary, by institution of a 
second prosecution, in which the ques¬ 
tions for consideration will be. how many 
day9 have elapsed from the date of the 
first conviction under the same section 
during which the offender is proved to 
have persisted in the offence and, second- 
ly, the appropriate amount of the daily 
fine to be imposed under the circum 
stances of the case, subject to the pres¬ 
cribed maximum of Rs. 5 per diem. To 
begin with therefore I must accept the 
reference of the learned Sessions Judge 
with regard to the order of 8th Janu¬ 
ary 1917. The following words will be 
deleted from the said order, namely: 

"and also from to-morrow to a further fine of 
Re. 1 per diem till tho arch in question is re¬ 
moved." 
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The next question which T have to 
consider is an order passed by the same 
Magistrate on 23rd November 1917. The 
matter was laid before this Magistrate in 
the form of a simple application asking him 
to enforce that portion of the order of 
8th Junuary 1917, which I have left it 
my duty to set aside. The Magistrate 
has, as a matter of fact, inquired into one 
of the two questions which I have sugges¬ 
ted above as essential in the event of a 
further prosecution in respect of a con¬ 
tinuing breach. He has considered care¬ 
fully how many days had elapsed since 
the order of 8th January 1917, during 
which Munshi Amir Hasan Khan was 
proved to have persisted in his disobedi¬ 
ence to the order of the Municipal Board. 
He has not however made any attempt 
to form an independent opinion as to the 
gravity of the offence committed, as to 
the excuses which might be offered (and 
which apparently were offered) for the 
conduct of the accused and as to the 
amount of the daily fine the imposition 
of which would satisfy the ends of jus¬ 
tice. I am gratified to find, and it is one 
of the few circumstances in connexion 
with my examination of this record 
which is calculated to afford any satis¬ 
faction, that the Magistrate has come to 
the conclusion that compliance ha 9 now 
been made with the notice issue! by the 
Municipal Board, he has held that such 
compliance was made, according to one 
part of his order, on 7th September 1917, 
but according to another part of the same 
order, on 17th September 1917. Further 
I find that Munshi Amir Hasan Khan 
has admitted liability to a certain extent. 
Ho has made practical acknowledgment 
of his error by paying a sum of R. 139 
in the way of a fine for his continuing 
breach of the notice issued to him. 

It is quite possible, that if the Magis- 
trate who inquired into this matter, had 
felt himself at liberty to exercise his 
discretion in the same, he might have 
fixed the amount of the daily fine at a 
sum which would have made this pay¬ 
ment of Rs. 139 sufficient to clear the 
accused person from liability. While 
therefore I should have been reluctant to 
interfere upon a merely teohnioal ground 
with the proceedings resulting in the 
order of 23rd November 1917, had I 
thought that every thing whioh an ac¬ 
cused person in a proceeding taken in 
respect of a continuing breaoh under 


S. 307, Cl. (b). Local Municipalities 
Aot, was entitled to have inquired into 
and considered, had been as a matter of 
fact so inquired into and taken into con¬ 
sideration by the Magistrate, I think 
that this order of 23rd November 1917, 
is open to objection in substance as well 
as in form. I set it aside accordingly. 
The sum of R9. 102 required under the 
terms of this order to be paid by the 
accused Munshi Amir Hasan Khan, if 
paid, will be refunded. 

It will be observed that, while accept¬ 
ing the rest of the reference made by the 
learned Sessions Judge I have passed no 
order directing any refund in respect of 
the sum of Rs. 139 paid by Munshi Amir 
Hasan Khan prior to the order of 23rd 
November 1917. No doubt that payment 
was actually made in compliance with 
that portion of the order of 8th January 
1917, which I have set aside as inopera¬ 
tive; but a liability to a fine for a con¬ 
tinuing breach attached to Munshi Amir 
Hasan Khan under the provisions of the 
Statute itself, independently altogether 
of the above order. He has virtually 
assessed his own liability at Rs. 139 and 
I can see no reason why this should not 
be accepted. At any rate I pass no order 
of re-payment in respect of this sura of 
Rs. 139. Let the reoord be returned. 

V.B./rk. Record returned. 
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Tudball, J. 

Satola and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 10l9 of 1917, Decided 
on 19th January 1917, Reference made by 
Diet. Magistrate, Jhansi. 
m (a) Q U ‘ Act ( I9 *6), S. 326 

m a* 326 (1) does not apply to criminal 
proceedings. 

Section 326 (i) has nothing to do with pro¬ 
ceedings in a oriminal Court. It relates ouly to 
suits of a civil nature in a olvil Court. It does 
o°hi th £ re * 0r0 * ftpp *y to prosecutions under the 

°^ e r Tr ^ Pa 4? Act ’ . , IP 263 0 1] 

(b) Cattle Trespass Act (1871), S.*22—Muni- 
opal servant impounding cattle of complain- 
ant--No damage to Municipal trees—Servants 
are liable to pay compensation under S. 22 

Accused servants of a iMunioipality, soized and 
Ca \ tl 2 bolon 8 iQ 8 to the complainant 
trees* ^ ^ d ° n6 * ay d * ma8 ° to Municipal 

seizure was illegal and unjusti¬ 
fied and that the accused were liable to pay com¬ 
pensation under S. 22. LP P 2 £ s 0 "Jj 

it. Malcomson —for tha Grown. 
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Judgment. This case has been re¬ 
ferred to this Court by the District 
Magistrate of Jhaosi. The facts are simple 
on the evidence and as found by the Magis¬ 
trate. The accused persons are certain 
municipal servants who illegally and with¬ 
out justification seized and impounded 
cattle belonging to the complainant. A 
complaint was made before a Joint Magis¬ 
trate under S. 22 of the Cattle Trespass 
Act. and it was transferred by him to the 
Court of the Third Class Magistrate for 
decision. The Magistrate found the ac¬ 
cused guilty and directed them to pay 
Rs. lOas compensation to the complainant 
under S. 22 of the Act. The District 
Magistrate admits in his order of reference 
that the cise is trivial, hut is of opinion 
that the lower Court’s order was illegal 
and irregular, because the accused persons 
were servants of the Municipality and 
quite within their rights in impounding 
cattle damaging Municipal trees, and th ft t 
the Court ought to have acted under S. 
326(1), Municipalities Act. The District 
Magistrate at the end of his reference ex¬ 
presses what to me is an astcuoding opi¬ 
nion. He says: 

"the lower Court may or may not believo tbo 
evidence, but 1 think it is exorcising a very uu* 
wise discretion in fining them.'' 

In the first place, S. 326 (l), Munici¬ 
palities Act, has nothing to do with the 
proceedings in a criminal Court. It re¬ 
lates only to suits of a civil nature in a civil 
Court. The wording of the section is 
plain and it has nothing to do with pro¬ 
secutions under the Cattle Trespass Act. 
[n the next place, it is very material in¬ 
deed whother the evidence for the pro¬ 
secution in the ease wa9 worthy of belief 
or not. The Magistrate has given his 
reasons and they are fairly cogent for hold¬ 
ing that the seizure of the cattle was 
without justification and that no damage 
whatever had been done to the Municipal 
( trees. No rouncipalservant is authorized 
in these circumstances to seize and im¬ 
pound cattle. It is only where the latter 
aredamagingor have damaged the Munici¬ 
pal trees, that those servants would he at 
all justified in impounding them. I must 
say I am suprised that the learned Ses¬ 
sions Judge should have s^nt up a refer¬ 
ence of this nature without any remarks 
and without any expression of opinion. 
There is absolutely no force whatsoever 
in it and the time of this Court and other 
persons has been unnecessarily wasted in 
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a very trivial matter. Let the record be 
returned. 

\ .B./r.k, Record returned. 
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Tudball and Abdul Raoof, JJ. . 

-V ilhan Lal Plaintiff—Appellant. 

v. 

Chhajju Singh —Defendant— Respon¬ 
dent. 

Secord Appeal No. 757 of 1916, Deci¬ 
ded on 6th March 1918, from decree of 
Dist. Judge, Meerut. 

Mortgage —Construction — Usufructuary 
mortgage of zamindari—Mortgagee giving 
lease for term of mortgage of same —Suit 
for arrears of rent by mortgagee —Equity of 
redemption sold in execution of decree— 
Subsequent suit for arrears of rent—Mort¬ 
gagor is liable to pay rent as long as mort¬ 
gage lasted whether or not he became ex¬ 
proprietary tenant of zamindari—Agra Ten¬ 
ancy Act (190 1/ S. 10 —U. P. Land Revenue 
Act (1901), S. 36. 

The defendant gave a usufructuary mortgage of 
his zamindari to tbo plaintiff, who on the same 
date gave a base of the same, to last during tho 
term of tbo mortgage, to tho defendant, who re¬ 
mained in possession as tbekadar paying rent.to 
the plaintiff under tbo lease. The rent having 
fallen into arrears, the* plaintiff sued defendant, 
obtained a decree and caused tbo equity of re¬ 
demption to be sold in execution. The plaintiff's 
mortgage was notified at the time of sale. No 
application fer mutation of names was made and 
the record stood as it was at tho date of tho 
mortgage. Tho plaintiff again sued tho defendant 
for arrears of rent for a period partly prior aud 
partly subsequent to the date of tbo salo of tbo 
equity of redemption. The defendant denied bis 
liability for the latter period ou tho ground that 
as his equity of redemption had been sold, ho 
had lo:on*o an ex-proprietary tenant and that os 
uo rent had teen fixed by the Collector under 
S. 86, U. P. Lmd Revenue Act, be was not liable 
to pay rent in respect of that period: 

Held : that so long as tho mortgage subsisted, 
the defendant was a tbekadar under his leaso 
and as such liablo to pay the rent stipulated for 
in tho lea«e, whether or not ho also became au 
ex-proprietary tent of the zamindari. IP 269 C 2] 

Sital Prasad Ghosh and Uma Shankar 
Bajpai —for Appellant. 

TJarilans Saha i —tor Respondent. 

Judgment —This is a plaintiff s ap¬ 
peal. The facts out of which it has arisen 
are briefly as follows: —The defendant 
was tho owner of certain zamindari share, 
the area of which was some 13 bighas 
odd. On 23rd July 1908. ho gavo a 
usufructuary mortgage of this zamindari 
to tho plaintiff. On the same date the 
plaintiff gavo him a leaso of the same 
zamindari share on payment of a sum of 
Rs. 70 14-0 per annum plus Rs. 23-11-0 
Government demand, etc. The defendant 
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remained in possession as thekadar pay¬ 
ing his rent to the plaintiff under the 
ieaso. 

On 26th June 1912. the plaintiff sued 
him on the basis of that agreement for 
arrears of rent and obtained a decree 
and in execution of his decree for the ar¬ 
rears of rent due under the lease, he at¬ 
tached and put to sale the defendant's 
equity of redemption. This was sold on 
20 d1i March 1913, and was purchased by 
one Bhuttu Mai. At the time of the sale 
the plaintiff’s mortgage and one other 
mortgage were also notified. The price 
paid for the property at the sale was 
Rs. 40. Bhuttu Mai did not apply for 
mutation of names and the Government 
record still stands as it was on the date 
of the original mortgage. The plaintiff 
has now, on the basis of the lease, sued 
his thekadar, the defendant, for the rent 
for a period which commenced prior to 
20th March 1913 and runs up to a date 
subsequent to that date. The defendant 
in his written statement merely pleaded 
that he was liable for the rent up to 20th 
March 1913, but that for the period sub¬ 
sequent to that he was no longer liable 
under the lease because his equity of re- 
domption had been sold and purchased 
by Bhuttu Mai. The Court of first in. 
stance in the course of its judgment made 
the remark that 


4 the mortgagor's right to redeem had baen put 
to auction by the plaiutifl-decroe-holder who 
,r?^? rChaScd lfc for Bhuttu Mftl on 20th March 


It is quite clear that the defendant had 
nowhere pleaded that Bhutto Mai was the 
benamidar of the plaintiff or that Buttu 
Mai had purchased the property for and 
on behalf of the plaintiff. There was nc 
issue on this point. Thero was no allega- 
tion or denial, no evidence and no find- 

.. Tbe c °art of first instance held 
that the purchase by Bhuttu Mai of the 
defendant s equity of redemption did not 
affect the case at all, that the lease sub¬ 
sisted and that the defendant was liable 
under the lease. It accordingly decreed 
the amt. The lower appellate Court on the 

otTu ? appe 0 al , ha9 held after the 
20th March 1913 the defendant became 

tho ex-proprietary tenant of tho land bo- 

sold e tW e h Ulty ° f r0 . d ! raptioD had be0n 
sold that he was entitled to take up hia 

position as an exproprietary tenant and 

fi.u Y had b0en fixed - ha Wtta not 
liable to pay any rent for'the period sub¬ 


sequent to 20th March 1913. The plain¬ 
tiff appeals. 

It is quit9 clear tu us that the Judge of 
the Court below has misunderstood the 
nature of the plaintiff’s claim. It is based 
on the theka which was given to the de¬ 
fendant on 23rd July 1908. We will 
assume that the defendant is the ex-pro¬ 
prietary tenant of the land. He is equally 
a thekadar under the contract of 23rd 
July 1908. If the period of that contract 
has come to an end, thoD of course the 
plaintiff’s claim must fail, because tho 
theka no longer subsists, hut so long as 
the theka subsists the plaintiff is entitled 
to recover from his thekadar the rent 
which the latter has agreed to pay. He 
may, as an exproprietary tenant, be a 
tenant of the land under himself as 
thekadar. If the theka had been given to 
an outside person, there is no question 
that so long as it subsists the thekadar 
would be liable for the rent. The lower 
Court iD its judgment has stated that 
Bhuttu Mai appears to have been a be¬ 
namidar for the plaintiff. It has however 
come to no deoision on the point, nor 
could it do so, for the simple reason that 
the issue had not been raised, no evi¬ 
dence taken upon it, and there had been 
no deoision on it. The point would have 
been material if it had been raised, be¬ 
cause the lease was to subsist only so 
long as the mortgage subsisted. If the 
defendant had pleaded and had proved to 
the Court that the mortgage had come to 
an end, then the plaintiff’s olaim would 
have failed, but he is not allowed to raise 
a question of fact in second appeal on 
whioh there were no pleadings, on which 
there was no issue and to whioh no evi¬ 
dence was directed. The case must bo 
decided on the assumption, right or 

fcbe mortgage still subsists 
and that Bhuttu Mai is the owner of the 
equity of redemption whioh was pur 
chased m Ins name. This being so. the 
lease must still subsist and whether the 
defendant be or be not the ex-proprietary 
tenant of the land, ho is liable as theka. 

fn r6S90r ; lD fc Y vi0w wo must 
allow the appeal, set aside the deoree of 

J bQ , Io /*® r »PPallate Court and restore 
that of the Court of first instance 

plaintiff will have his costs in all Courts 
9 ourfc ^ ra t instance granted fi, n 
filaintiff a do^reo for what it has o»Uod 
usual interest. * This interest will run 
from the date of tho suit up to the dato 
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of realization, and at the rate of G per 
cent, per annum simple. 

V.B./r.k. Appeal allowed. 
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Richards. C. J. and Banerji, J. 

Angad Singh and others —Defendants 
—Appellants. 

v. 

Zorawar Singh and others —Plaintiffs 
— Respondents. 

Letters Patent Appeal No. 88 of 1916, 
Decided on 7th December 1917, from a 
judgment of Rafique, J. 

Agra Tenancy Act (1901), S. 164 —Profits 
of sir and khudkasht land—Some cosharers 
neglecting to cultivate their share— They 
are not entitled to call upon other cosharers 
to account for profits of their share of sir 
or khudkasht unless they are cultivating 
area in excess of their share. 

If different cosbarers in a mabal are entitled 
to different portions of the mabal as their sir 
or khudkasht each co6harer would be entitled 
to the profits of his own sir nnd khudkasht and 
would not be obliged to accouut for those profits 
to the other cosbarers. On the other band, if 
any cosharer basin bis hands and in his own 
cultivation an excess of land, over and above his 
proper share of sir and khudkasht, he must ac¬ 
count for the excess. Tbo share of each cosharer 
need not necessarily be identical in area, be¬ 
cause a larger share of inferior land might be 
given to oue cosharer where the others have 
land of superior quality. If some cosharers 
neglect to cultivate their shares of sir and khud- 
kasht they are not entitled to call upon the 
other cosharors to account tor the profits of their 
sir or khudkasht unless the latter are cultivat¬ 
ing an area in excess of their $h*re. 

IP 270 C 2; P 271 C 1] 

M. L. Agarwala and Peary Lai 
Banerji —for Appellants. 

Tej Bahadur Sapru —for Respondents. 

Judgment. —This appeal arises out 
of a suit brought in the Revenue Court 
for profits. One of the plaintiffs hap¬ 
pened to be the lambardar, but we think 
that this fact ought to be left out of con¬ 
sideration for the purposes of the case. 
The plaintiff is not suing as lambardar. 
He is suing as one of the coshaiers. The 
learned Assistant Collector at the com¬ 
mencement of his judgment says: 

"The peculiarity of this case is that one of 
the plaintiffs is the lambardar and the defen¬ 
dants being only pattidars have so much land 
as sir snd khudkasht that the lambardar in- 
atcad of distributing profits has been reduced to 
the position of a sharer claiming profits." 

The defence to the suit was that the 
defendants were not in the habit of mak¬ 
ing any collections, and that any profits 
that they had in their hands were the 
profits from their own sir and khudkasht 
and that they had not more sir and 
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khudkasht than represented their share 
in the village. Another defendant pleaded 
much the same thing but also alleged 
that the plaintiffs, particularly the 
lambardar plaintiff had purposely allowed 
land to go out of cultivation. The Courtof 
first instance gave a decree in the plain¬ 
tiffs’ favour for the following sums for 

1317 Faeli Rs. 63-7-10 

1318 „ „ 109-7.11 

1319 „ „ 129-3- 8 

The lower appellate Court dismissed 
the appeal of the defendants. In the 
course of his judgment the learned Dis¬ 
trict Judge says: 

"The first point for determination is on what 
basis the liability, if any, of the defendantg- 
appellant9 should be calculated. I decide that 
the calculation ought to be made on the basis 
of actual collections made, including of course 
nominal rental of sir and khudkasht/' 

The defendants have appealed and it is 
urged on their behalf that in a general 
way the real issue between the parties 
has not been decided. It would rather 
seem as if the expression ‘basis of actual 
collections” was'not very appropriate be¬ 
cause the defendants have all along 
alleged that they make no collections at 
all and there is nothing in the finding of 
either the Court of first instance or the 
lower appellate Court to show that they 
did. So far as we can gather from the 
findings arrived at in the Court below, 
the defendants have been in possession of 
a considerable amount of land and suoh 
profits as they have in their hands are 
the profits derived from land whioh they 
have been cultivating themselves or by 
subtenants. We think that if the diffe¬ 
rent cosharers are entitled to different 
portions of the mahal as their sir and 
khudkasht, each cosharer would be en¬ 
titled to the profits of his own sir and 
khudkasht and he would not be obliged 
to account for these profits to the other 
cosharers. It would seem to be only 
common justice that if one cosharer was 
industrious and made a considerable 
profit out of his sir and khudkasht, he 
should not be obliged to share that pro¬ 
fits with another cosharer, who neglec¬ 
ted or was less fortunate with his sir 
and khudkasht. On the other hand if 
any cosharer had in his hands and in his 
own cultivation an excess of land over 
and above his proper share of sir and 
khudkasht. he should certainly account 
for the excess. The share of each co¬ 
sharer in sir and khudkasht need noo 
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necessarily be identical in area, because 
a larger share of inferior land might be 
given to one cosharer where the others 
had land of superior quality. We must 
also point out that if the plaintiffs were 
entitled to certain land as their sir and 
khudkasht and for any reason they neg¬ 
lected to cultivate it, they would not 
be entitled to c*!l upon the defendant to 
account for the profits of his sir and 
khudkasht unless the latter was in ex¬ 
cess of what the pi untiffs were to culti¬ 
vate. After these general remarks we 
think it advisable to refer certain issues 
to the Court below before deciding the 
appeal: 

(l) Was the land divided between the 
cosharers a9 sir and khudkasht? (2) Was 
the sir and khudkasht of each cosharer 
in proportion to his share in the village? 
(3) Were the defendants in possession by 
themselves or through 9ub-tenant9 of sir 
and khudkasht in excess of their share 
and if so, to what extent? In consider¬ 
ing this issue the Court will have regard 
to the quality of the land. (4) Having 
regard to the findings on the above issues 
have the defendants realized anything and 
if so how much in excess of what they 
were entitled to? The parties may ad¬ 
duce further evidence relevant to the 
above issues. On return of the findings 
the usual ten days will be allowed for 
nling objections. 

(On return of the findings, the Court 
delivered the following ) 

Judgment.— Having regard to the 
findings we think this appeal must fail 
We accordingly dismiss it with costs. 
V.B./r.k, Appeal dismissed. 
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Walsh, J. 

Kalka Prasad— Applicant. 

Emperor —Opposite Party. 

nn oo 11 / 6 ™’ N °- 170 of 1917, Decided 
S„ t a2nd , December 1917. from order of 

May 19° 7 3688 ' Judge ' Meer “fc. D/- 4th 
(«) Legal Practitioners Act (1879) S 3fi— 

untT^rj b ° W 

1 he evidence which may legitimately h* t*n- 

aa h v ntt 88 5 hy cros8 “ exan *ination jusfc^s 
any other evidence may bo tested and 
longed. The words » or 


intended to include all the ordinary modes of 
proof known to the law which might otherwise 
be said to have been impliedly excluded such as 
personal observation, evidence of conduct, admis¬ 
sions in conversation and the like, proved by 
fir6t hand testimony. (p 072 C lj 

(b) Legal Practitioner* Act (1879), S. 3g— 
Principles applicable to cases under S. 110, 
Criminal P. C. t apply to cases under S, 36—^ 
Criminal P. C. (1898). S. 110. 

The recognized principles applicable in cases 
under S. 110. Criminal P. C., apply to cases 
under S, 86, Legal Practitioners Act [P 272 C lj 

(c) Legal Practitioners Act (1879), S. 36 (3) 
Mere removal of list exhibited in District 
Court does not amount to cancellation of 
original order. 

Sub-S. (3), S. 36, means that the exhibition 
of the copy-list there referred to is necessary to 
constitute a man a proclaimed tout. A mere ro- 
mov* 1 ° r fftUme however to keep the list exhl- 
b.ted ,n the Court of a District Judge has not 
the effect of cancelling the list altogether inas¬ 
much as it is to be exhibited in all Courts sub¬ 
ordinate to the District Court and its mere re¬ 
moval in one Court out of many does not per so 
cancel the original order. [P 273 C 2; P 274 0 1 ] 

A. P. Dube and S. C. Mookerji~t or 
Applicant. 

A. E. Ryves —for the Crown. 
Judgment— These are four applica¬ 
tions in revision made by six persons 
Abdul Rahim. Iftikhar Husain Nisar 
Ahmad Rup Chand. Abdul Karim and 
Kalka Prasad, against one order made by 
the District and Sessions Judge of Mee- 
rut on 4th May 1917 ordering the names 
of these persons with others to be postod 
and put on a list of touts under S 36 
Legal Petitioners Act. Although the 
oases of the various applicants are not 
precisely similar, I propose to deal with 
all ol them in one judgment. 

The proceedings were undertaken by 
the District Judge at the instance of the 
Bar Association of Meerut, which had 
sat and cousidered the matter with great 

^ b ° r ° I Q * ,b ? e89 “ n l d , whi °h supported the 
complaint whioh they made against the 
system of touting by a large number of 
persona with a considerable body of evi 

deuce The hearing of the ease was 

learned°Tnrl a c , on8i J® rabIe P 0riod »nd the 
learned Judge devoted great pains to the 

performance of a dillioult but highly i m 

portant task. I have to ooDsider in the 

case of each applicant to this Court how 

far he is entitled to complain of the 

order made against him. Befors doine 

n° WeVSr , ,fc * 8 neo8S9 ary to make one of 
two general observations. While exar 

oising due care to see that each case is 
fairly made out by the evidenoe called 
“ d .. established in a hearing 
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to law, it is desirable to emphasize the 
great importance of this'legislation both 
to the general public and to the legal 
profession. The Judge has used language, 
none too strong, about the pests who 
perennially infest the Courts, though I 
doubt whether he is accurate in attribut¬ 
ing their success to the technicalities of 
English law rather than to those of In- 
dian Legislation. But it is common know¬ 
ledge that systematic touting is insepar¬ 
able from a great deal of deception and 
imposition practised upon poor and igno¬ 
rant litigante, whose interests are subor¬ 
dinated to those of the needy persons 
who prey upon their credulity. It i3 
also iuseparahle from unprofessional con¬ 
duct on the part of those who employ 
them. It is only by the vigilant efforts 
of bodies like the Meerut Bar Association 
and by strict enforcement of statutory 
safeguards, that the poorer members of 
the public and the respectable members 
of the profession can obtain protection. 

The nature of the evidence which may 
legitimately be tendered in such a case 
doo3 not really admit of much contro¬ 
versy. The learned Judge has held that 
the recognized principles applicable in 
oases under S. 110. Criminal P. C., or 
the “ evil livelihood ” section, are ap¬ 
plicable here. Thi9 is clearly right. In¬ 
deed it was admitted at the Bar by both 
sides in this case, which was well and tem¬ 
perately presented. The Statute says “by 
general reputation or otherwise.” The for¬ 
mer of those provisions clearly includes 
hearsay evidence which may be tested 
when admissible by cross examination just 
as other evidence may ha tested and chal¬ 
lenged. The latter provision * or other¬ 
wise” is clearly intended to include all 
the ordinary modes of proof known to 
jthe law which might otherwise be said to 
have be9n impliedly excluded such as per¬ 
sonal observation, evidence of conduct, 
admissions in conversation and the like, 
proved by first hand testimony. In this 
case almost every possible kind of evi¬ 
dence was given. I note that none of the 
alleged touts themselves gave evidence on 
oath, though I can find nothing in the 
statute or in the general law to prevent 
their doing so if they chose. The Civil 
Procelure Code i3 not applicable and 
there seems no reason in good sense or in 
the general law to disentitle them to be 
hoard on oath. It is not to be supposed 
that direct evidence of a specific case of 
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consideration passing between tout and 
employer can he forthcoming, except in 
the rarest cases. The case quoted to me 
from the Punjab Record is not in point. 
The only evidence Jn that case was a 
letter of introduction which did not sug¬ 
gest remuneration, and might have been 
perfectly harmless. But it is a reasonable 
and legitimate inference of fact that if a 
man is shown to spend the greater por¬ 
tion of his working hours in canvassing 
and introducing clients to members of the 
profession, ho is not rendering -gratuitous 
service such a3 a casual friend or acquain¬ 
tance may do. 

In my opinion revision may be enter¬ 
tained in each a case as this. It is “a case 
in which no appeal lies.” I am aware 
that the contrary view has been expressed 
by some Judges of this Court in Madho 
Ram, In the matter of the petition of [ 1) 
The point taken was that the finding was 
against the weight of evidence. That is 
not a ground for revision and therefore 
it was not necessary for the Court to de¬ 
cide more. I do not think that it i9 
necessary to invoke the aid of the super¬ 
intendence section in the Government of 
India Act, 1915, though it seems to have 
been held in Kedar Nath , In re (2), that 
this was one way of questioning orders in 
this Court. There is no decision binding 
upon mo and I prefer the view taken in 
Bavu Sahib v. District Judge of Madura 
(3), where the High Court interfered in 
revision in a similar case. The matter 
has been very fully discussed in Hari 
Charan Sarkar v. District Judge of 
Dacca (4), where it was held that the 
revisional jurisdiction could only bo en¬ 
tertained in the furtherance of justice. 
These being the general considerations 
applicable, I now come to the particular 
case of eacli applicant before me. In the 
cases of Rup Chand, Iftikhar Husain and 
Abdul Karim there was ample evidence 
to justify the order. They were con¬ 
stantly seen to he taking clients about, 
one of them had taken away one case 
from one of the witnesses, they had been 
seen to 9top clients, hold them in conver¬ 
sation and apparently take charge of 
them. The evidence as to their general 
reputation was very strong. It was urged 
on behalf of Rup Chand, and I think on e 

1. (1899) 21 All 181. , 

2. (1903) 31 All 59 = 1 I C 143=9 Cr L J 59 

3. (1903) 2G Mad 59G. 

4. (1910) 11 Cr L J S20=G I C 327. 
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of fche others, that the Ju^ge had erred 
*in refusing to send for files of cases which 
would have shown that they were legiti¬ 
mately engaged in litigation in which 
they are members of their family were 
-interested. This might be so, but it 
would not negative or prove anything 
inconsistent with the other evidence 
called against them. The learned Judge 
was no doubt pressed for time to conclude 
inquiry before going on leave. He took 
the right view in assuming that these 
files would prove what they were alleged 
to show and that it was superfluous to 
prove them strictly, because they would 
not alter bis view. I see no reason to 
interfere with the decision in the case of 
these three applicants and I therefore dis¬ 
miss their applications. The oases of 
.Nisar Ahmad and Abdul Rahim stand 
upon a somewhat different footing. I 
have felt some doubt as to whether I 
•ought to interfere even in their oases. I 
am not prepared to overrule the findings 
of the learned Judge on a question 
^f faot of this kind oven -if I had the 
power to do so, and it may be that I 
am stretching the powers of this Court 
in revision somewhat by interfering at 
all. I only do so because the evidence as 
recorded in the Judge’s note in these two 
oases is not very strong, and the Judge 
being admittedly pressed for time and 
having given reasons in their cases whioh 
-are not entirely satisfactory, it i 9 just 
possible that they may have suffered in¬ 
justice by being, so to speak, swept away 

4n the general current against their oo- 
defendants. 

Abdur Rahim had been in the employ¬ 
ment for one year of Mr. Abdul Bari, a 
Barrister against whom the complain¬ 
ants made no suggestion, but who had 
been temporarily absent from Meerut. 
Those who mentioned Abdur Rahim said 
very little about him. Muhammad Husain 
■in cross examination (see p 58 of tho 

Judges English notes) really spoke in 
his favour and mentioned that he had re¬ 
turned to Mr. Abdul -Bari’s employment. 

Mm n G^ a R 8aid f llttle o° r nothi °S aboafc 
i R ,T (see P- 21 of the English 
notes) mistook him altogether for another. 

A ^ , Nlaar Ahmad ^0 pleaders were 

thr^ f ° r ' fch0 defon ° 6 ' 0ne with over 
three years experience spoke of him as 

being regularly in the employment, and 

constantly being seen in the company of 

Mr. Zamirul Islam, his employer. Mr 
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Abdullah Shah had nothing to suggest 
against the latter (see p. 6). Bahai Singh 
and Ghasi Ram certainly gave positive 
evidence about his holding clients. Ramji 
Lai (pp. 36-37) on the whole spoke in 
his favour. In these two cases the learn¬ 
ed Judge’s reason, namely, that the evi¬ 
dence did not warrant him in rejecting 
tho considered complaint of the Bar As¬ 
sociation is not quite satisfactory. He 
must form au independent view of his 
own, though no doubt the opinion of the 
Bar Association on a matter of general 
reputation is entitled to very great 
weight. 

I am not deciding that his conclusion 
was wrong. It is a question of faot of 
which he is a better Judge than I. I 
merely hold that these two applicants 
have made out a case for further consi¬ 
deration and I remit their oases to the 
learned Judge for consideration and for 
auoh final order thereon as he, on hearing 
any further evidence on either side or ol 
tho men themselves, seas fit to make, 
Ho oan, of course, take into aooounb the 
evidence already given. And in the ex¬ 
ercise of my discretion I leavo it to the 
learned Judge to deoide whether in the 
cases of these men he will suspend the 
operation of the list until he is able to 
take up the further inquiry. Further 
than this I decline to interfere. The last 
case is the case of Kalka Prasad. This 
oase has caused me some difficulty. The 
applioant was put upon a list in 1908 by 
the then Distriot Judge of Meerut, the 
list whioh gave rise to the decision in 
Eedar Nath, In re. (2). The Distriot 
Judge reports that he has repoatedly ap¬ 
plied to have his name removed as 
as it was impediug his chances of obtain 
ing work in Delhi, but tho Distriot Judge 
of course, had no material on whioh to 
act. The applioant. undoubtly, wrote to 
the Court on 9th February of this year 

and received what I mayaooopt as an offi. 
oial reply that no list of touts was then 
affixed. According to the learned Jud«e 
it was also not affixed from the long vaoa- 
tion of 1916 and afterwards. It is dear 
that the list ought to be exhibited. I 
think sub.S. 3! means that the exhibition' 
of the oopy-list, there referred to is 

a man a P r °olaim. 

ed tout, though it is not neoessary f or me 
to decide that point in this ease. But 

Urth6 | r ° ona ' dara tion l I have oome 
to the conclusion that the mere removal 
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or failure to keep the list exhibited in the 
Court of the District Judge of Meerut had 
not the ofiect of cancelling the list alto¬ 
gether, inasmuch a3 it was by the order 
to be exhibited in all Courts subordinate 
to the District Court, and its mere re¬ 
moval in one Court out of many would 
not per se cancel the original order of 
1908. 

The form however adopted by the 
learned Judge in this particular case has 
caused some embarrassment, fie might 
have made a further list supplementary 
to the existing list of 1908 and merely 
ordered his officials to restore the list of 
1908 to the place from which it should 
not have been removed. In that event 
the applicant would have had no griev¬ 
ance. A3 it is, he has the grievance, 
technical though it may fee, that his 
name has been included in a new list 
consisting of the old list and the new 
names added thereto by the order of 4th 
May, and before that was done ho was 
given no opportunity of showing cause. 
In this case again I decline in my discre¬ 
tion to interfere. Though the applicant’s 
name would not bo properly upon the new 
list and ought to bo removed, it is not 
improperly upon the old list. The section 
gives the Judge the power, from time to 
time, to alter and amend the list and 
under the circumstances, inasmuch as 
the present applicant is desirous of being 
heard and may be able to satisfy the learn¬ 
ed Judge that if bo had been given an op¬ 
portunity of showing cause his name 
would not have been included in the list 
of 4th May. I think the learned Judge 
might well allow an application by Kalka 
Prasad, if he sees fit to make it, to have 
the list altered or amended by the re¬ 
moval of his name, on the ground that 
whatever may have been the case in 1908 
he is no longer a tout. The result is, 
though feeling some doubt in the matter, 
that I dismiss the application of Kalka 
Prasao. 

V.B./B.K. Application dismissed . 
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Tudball and Abdul Raoof, JJ. 

Kali Charan Pande and ethers —Plain¬ 
tiffs—Applicants. 

V. 

Gupt Nath Alisra and others —Defen¬ 
dants — Opposite Parties. 

Civil Revn. No. 183 of 1917, Decided on 
19th March 1918. 


v. Gupt Nath Misra 191 & 

Civil P.C. (1908), Sch. 2. Para*. 14 and 15 
—Evidence recorded by six arbitralors-Two 
arbitrators withdarwing before decision—Re¬ 
maining arbitrators after notice to defen¬ 
dants but in their absence recording fresh 
evidence and giving award—Award is invalid. 

The parties to a dispute referred it to six arbitra¬ 
tors agreeing that the verdict should be, if neces¬ 
sary, the verdict of the majority. The arbitrators 
recorded the evidence of the parties, but no de¬ 
cision was arrived at. Thereupon two of tho- 
arbitrators withdrew, and tho remaining arbitra¬ 
tors, after notico to the defendants but in their 
absence, recorded afresh the evidence offered by 
the plaintiffs and gave an award: 

Held: that the award, being based upon fresh 
proceedings and fresh evidence taken by four out 
of six arbitrators, was invalid and illegal. 

[P 275Cl) 

Uma Shankar Bajpai —for Applicants. 

Kailas Nath Katju —for Opposite Par- 
feios. 

Judgment. —This is an application in 
revision arising out of arbitration proceed¬ 
ings. Tho facts briefly are as follows: 
The parties to the dispute agreed to settle 
it by arbitration (out of Court). There 
was no suit pending. They referred their 
dispute to six arbitratorsagreeing that the 
verdict should be, if necessary, the verdict 
of the majority. Tho arbitrators met on 
10th February 1915. The partes produced 
evidence which was recorded. The arbi¬ 
trators again met on 19th or 20th Feb¬ 
ruary. They discussed the matter and 
apparently were soon divided into two 
groups in theopinions they expressed. No 
decision was arrived at; no award was 
drawn up. Two of the arbitrators with¬ 
drew from the arbitration and sent in no¬ 
tice to that effect. Thereupon tho re¬ 
maining fourarbitrators again met on 21st- 
March. Prior to that date notice was is¬ 
sued to the parties for that and was also 
sent to the defendants and their arbitra¬ 
tors. On that date the four arbitrators 
proceeded to take all evidence afresh that 
the plaintiffsoffered. Thedefendants were 
not present nor were their witnesses. 
One fact has to be noted, and that is that 
after tho meeting of 19th or 20th Feb¬ 
ruary, ono of the two arbitrators who 
withdrew, took away with him therecord 
of the evidence which bad been taken on 
10th February. On the 21st March, the 
four arbitrators after recording the evi¬ 
dence of the plaintiffs’ witnesses on that 
dato drew up an award and signed it. It 
was this award which the plaintiffs put 
forward in Court that it should be filed 
and a decree passed upon it. The Court of*, 
first instance granted the application.- 



1918 


Bisheshar Nath v. Emperor (Walsb. JO Allahabad 275 


The lower appellate Court held that this 
award, on the face of it and upon the facts 
stated, was an illegal award and set aside 
the order of the first Court. It seems to 
us in the first place that the order of the 
Court below was correct. The award of 
21st March was not an award within the 
intention of the parties. It was based up¬ 
on fresh proceedings and fresh evidence 
taken by four out of six arbitrators and it 
was not an award based upon the proceed¬ 
ings of 10th February and I9ht or 20th 
February, We can find noground whatso¬ 
ever for revision. The Court below was 
entitled to go into thefmatter and to 9 ee 
whether any of the grounds mentioned in 
paras. 14 and 15, Sch. 2,Civil P. C.,were 
proved. It went into the facts and held, 
as wo have mentioned above, that the 
award was invalid and set aside the order 
of the first Court. We cannot find that 
the Court below acted illegally or with 
material irregularity in the circumstances 
of thi6 case. There is. therefore, no force 
in toe application. It is dismissed with 

C09tS. 
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Walsh. J. 

Bisheshar Nath— Applicant 

v. 

Emperor Opposite Partv. 

;‘® evn -No. 178 of 1917 Decided 
°“ 19t i £? cembep 1917 against order of 
^Tr- f ^ < l h ^ la , bad ' D/ - 14th « July 1917 

riinld’b !I f ' (19 ? 8J * ° 6 ’ R 14—Plain! 

P - “ er contravention of jail 

T K* V 800<1 *• ‘" y ° ,h " plaint. 

inluts 8Di ‘ authori “ d by a man 

if L5 

Matter cSiSlf'ioT 1 '!* •° l " duc,in * CMe ~ 

court .ho U K n f! r .: o ; eci d d rrriu'f p c °.:; r ‘- 

the merits 10 dtcide 

S y ehru > Tej Bahadur Tapru 

A. E. Byves—tor the Grown. 
Judgment. These are two applica¬ 


tions by Bisheshar Nath, High Court 
vakil, practising at Ghaziabad, agaiDst an 
order of the Munsif of Ghaziabad which 
was really a judgment in a civil suit, 
(a) directiug him to show cause why he 
should not be committed to the criminal 
Court under S. 476. Criminal P. C., and 
also (b) directing him to show cause why 
proceedings should not be taken against 
him under S. 14, Legal Practitioners Act. 
The circumstances of the case are un¬ 
usual, and it is to be hoped exceptional. 
I have had the advantage of reading an 
English translation of tho entire plead¬ 
ings, order-sheet, and evidence. A suit 
was brought in the Court of the Munsif 
bv one Chajju Mai against Jasram upon 
a promissory note alleged to have been 
given by the defendant on 3lst December 
1913 for Rs. 160 with interest at Re. 1-4 
per cent, per mensem. The claim was 
for P.3. 216-14-0 only. The plaint was 
filed about 22ud December 1916 and the 
claim would therefore have been barred 
in a few days. Para. 2 of the written 
statement alieged that the plaintiff was 
in jail, that the suit had not been pre¬ 
sented on bis behalf and that the per¬ 
mission of the jail authorities had not 
been given to the plaintiff’s signature. 
Tho following issue was framed: 

1. Whether the suit was pioperly and 
duly filed on behalf of the plaintiff and 
is maintainable or not. Tho Munsif de« 

cnbes it as the most.important 

issue in the case. 

, Bakhta war Singh, brother in law of the 
plaintiff, was called and swore that he 
was asked by the plaintiff’s wife, in con- 
sequence of a letter written by the plain¬ 
tiff from jail to file the snit, and he 
accordingly instructed the applicant. 
Bisheshar Nath. Hardwari Lai, the 

8 L“ a “ , “ 0i, le<3 by the defendant 
attempted to identify the plaintiff’s sig¬ 
nature but be was not certain about it 
A jailor was caHed by the defendant who 
^u he . St . atement of Bakhtawar 
SufVir ** ft® p,ainfc was s 'gned by the 
tw!r ff ll ?w h ° presanoe of the jail Ru . 

the h ° U8h , h# 8tated tbat - about 

Sii ? ,n question, two or three people 
called to see Ohajjoo Ram who was at 

m?eht°h^ 8ld k* i ^ e and fche signature 
might have heen obtained in the jailor’s 

*• **>• 
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These witnesses, whose evidence was 
recorded on 14th February and 13th 
April, are the only relevant ones upon 
the point as to th6 manner in which the 
plaintiff's signature was obtained. On 
19th April the plaintiff himself was put 
into the box and was asked the question, 
"who signed the plaint in this case?” 
After a highly technical discussion about 
the onus of proof, which I confess is be- 
yond my comprehension, the question 
was disallowed. So that issue 1 was de¬ 
cided after the deliberate refusal to hear 
the evidence of the principal person con¬ 
cerned who was in a* position to speak 
to it. To talk of forgery under such cir¬ 
cumstances is of course out of the ques¬ 
tion. I will assume that the plaintiff's 
signature was appended so as to consti¬ 
tute a breach of the jail regulations. 

1 will assume further, though it is by 
no means proved, that he did not write 
it himself, although he had authorized 
the suit, and that although he might 
have authorized some one to sign his 
own name he was prepared, or badly 
advised under a mistaken fear of the con¬ 
sequences of telling the truth to commit 
perjury by swearing that a signature 
written by some one for him was written 
by himself. There is not, so far as I can 
see, in the absence of a repudiation of his 
signature by the plaintiff himself a scrap 
of evidence of forgery, and not a shadow 
of a suggestion in the evidence that the 
present applicant knew it was forged. 


The learned Munsif appears to have felt 
the difficulty himself. He says the signa¬ 
tures of the plaintiff to the plaint and 
vakalatnama were most probably forged. 
Ho further concludes that the applicant 
was guilty of gross negligence in not. con¬ 
cluding that there had bean a breach of 
the jail regulations. It is impossible to 
reconcile this finding with the ultimate 
conclusion that the applicant produced 
two documents in Court which he either 
knew or had reason to believe were forged. 
Without considering whether the Munsif 
had jurisdiction to deal with any dis¬ 
ciplinary question under the Legal Prac¬ 
titioners Act, or whether the occasion 
was one in which in any event, he ought 
to have exercised the power given by 
S 176, Criminal P.C., I hold that on the 
evidence before him the course which the 
Munsif took with the vakil, the present 
applicant, had no foundation in fact and 
was an unwarrantable abuse of his power, 


and an irregular exercise of jurisdiction. 
As however the judgment in this case 
raises several points of practical import¬ 
ance and the whole proceedings evidence 
a lamentable waste of judicial time and a 
fruitless expenditure of costs, all of which 
apparently will fall upon one or another 
cf these two unfortunate litigants, I think 
it desirable to deal with the other points 
raised. The Munsif has entered into a 
learned and exhaustive examination of the 
Jail Manual and Regulations. These are 
wholly irrelevant. He says they have the 
force of law. This does not mean that 
they alter the general law. A plaint 
signed or a suit authorized, by a man in 
jail is just as good as any other plaint or 
suit, however many jail regulations are 
broken. The breach of regulations, whe¬ 
ther by the prisoner, his friends or pleader 
are matters for the jail authorities or the 
Local Government or whoever has the 
duty of enforcing them or punishing their 
breach. They no doubt have the force of 
law but they cannot destroy a cause of 
action, or invalidate a plaint. The second 
part of the second plea in the written 
statement which raised this point ought 
to have been struck out and no issue 
should have been framed thereon. 

Order G, R. 14, which requires a plead¬ 
ing to be signed by a party is merely a 
matter of procedure. It is the business 
of the-Court to see that this provision is 
carried out. It is also the business of the 
Court to see that a suit is authorized by 
the plaintiff. Of course if it is not, the 
suit ought to he dismissed, and the per¬ 
sons responsible for it made to answer for 
their conduct. The authority for the 
bringing of a suit is a question of prin¬ 
ciple. But whore a suit is duly autho¬ 
rized, the proper signing of the plaint is 
a matter of practice only and if a mistake 
or omission has been made, it may be 
amended at any time. Ss. 151 and 153, 
which the Courts below seem too often to 
ignore, were plainly intended for such 
cises. And the latter part of O. G, R. 14, 
enabling a person duly authorized by the 
party, when the party is unable to sign 
the pleading himself, to sign for him 
makes this clear. In the present case I 
see no reason why Bakhtawar Singh could 
not have signed for the plaintiff. I de¬ 
livered a judgment recently myself upon 
this very point where I endeavoured to 
make it clear. But there, is abundant 
authority if any were reqnired for suoii 
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an obvious proposition. Basdeo v. John 
Smidt (1) decided it in this Court many 
years ago. But the most unfortunate in¬ 
cident of the whole case is the proceeding 
of 19th April whentho plaintiff presented 
himself in the box, and the Munsif dis¬ 
allowed a most obvious, necessary and 
proper question. Why the Munsif did not 
then realise the position, and put an eud 
to further waste of time and invite the 
plaintiff to sign the plaint and vakalat- 
nama then and there I am at a loss to under¬ 
stand. The fact that a fresh suit would 
probably he barred by limitation would 
seem an additional reason for doing so. 
I have not thought it necossiry to discuss 
the high technicalities about the attesta¬ 
tion of the vakalabnarna. All defects 
might and ought to have been cured by 
the exoorise of a little common sense, and 
may, in my opinion, still be cured if the 
suit is remanded or the Court which 
hears the suit in appeal does what the 
Munsif might and ought to have done: 
vide Rajit Ram v. Katcsar Nath (2). It 
cannot be impressed too often upon the 
inferior Courts that as Bowen L. J., said 
in Cropper v. Smith (3): 

“The objeot of Courts is to decido tho rights 
of parties, aD d not to punish them for mistakes 
which they mako In the conduct of their cases, 
by deciding otherwiso then in accordance with 
their r ghts. Courts do not oxist for the sako of 
discipline, but for the sake of deciding matters 

Of course where it is sought to abuse the 
process of the Court, or to ovorreach tho 
other party by some fraud, it is another 
matter. I havo thought it necessary to 
refer to 6ome of the broader questions 
raised by this case, and to reiterate these 
time-honoured principles, because in my 
abort experience I have found from time 
to time a good deal of misconception and 
confusion of thought with regard to 
these matters in the procedure of inferior 
Courts. They cannot be impressed too 
strongly upon Courts of Justice. The suit 

inSeLnn fw° and L i8 * 1 2 * ^rstand. 

under appeal before the District Judge of 

IfpnT 11 ' M h ° iaS P ° 8tponed ^0 hearing 
P f ndlDg ^ heso “PPlications. It is to bo 

fn ft, 6 Jr h ° W ?. V0r - that alfcho °gh according 

admit«?K- Slf - 8 ,udement th « defendant 
admitted his signature to the note so that 

the onus was upon him, the plaintiff gave 

evidence an d the defendant did nothing 

1. (1900) 22 All 65. 

2. (1896) 18 All 896. 

8 . (18 84) 26 Oh D 710. 
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but rely upon a discharged servant of the 
plaintiff. The Munsif dismissed the suit 
od the merits. If he was right in so doing 
there was the less reason for this elaborate 
expenditure of time and money over a 
trivial matter of Ks. 200. The appellant 
alleges that there have been private and 
personal differences between himself and 
the Judge. Except that his judgment is 
under review, the Munsif is not before 
me. I have not heard what he has to say 
and I will merely content myself by 
saying that if there ha6 been anything of 
the kind, the Munsif and the vakil should 
lose no time in healing the sere and 
making friends. Both are members of the 
same profession, and where ill feeling pre¬ 
vails work is certain to suffer. The Govern¬ 
ment Advocate is probably right in saying 
that tho parties have, for some reason 
beat known to themselves, expended a 
great deal of unnecessary beat over this 
little suit. 

The defendant and his representatives 
are partly to blame for this unfortunate 
miscarriage by having raised the question 
in their plea, apparently because tho 
plaintiff, who was a former employer of 
the defendant, had been sent to jail. If 
there was a good defence to tho suit, it 
was superfluous. If there was no defence,, 
it was irrelevant to any question unless 
the suit had nob been authorized by tho 
plaintiff. This which is the solo question 
of importance, has not been decided at 
all. I will merely add that it would in 
m> opinion he better, as a general rule, 
whoro the Court has reason to think that 
there has beon any breach of professional 
otiquetto or any matter calling for the 
oxeroise of disciplinary powers, in the 
conduct of the pleader or advocate in the 
case, to decide the merits, and reserve any 
such question for further consideration, 
after the disposal of the suit. If thorel 
wore no other reason for this course, and 
there are several in my judgment, it is in 
any case not a matter which concerns the 
parties or ono in respect of which they 
ought to be penalised either by prolong¬ 
ing the suit or increasing the oosts. This 
oase seems to have ocoupied tho time of 
the Court on six days, including the 
framing of the issues and the'delivery 

T an J laSt6d for moro fchan 

Mnn2# 1 d, - e0t fchG ° rder of th ® 

KSLS&- “ “ Ie ° ta tha 

V,B, ^ R,K - -_ Order cancelled. 
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Todball and Abdul Raoop, JJ. 
Deodatt Singh— Plaintiff—Appellant. 

v. 

Bam Charrittar Jati — Defendant — 

Respondent. 

Second Appeal No. 492 of 1916, Decid- 

on 11th May 1918, from decree of 
Dist—Judge, Ghazipur. 

Civil P. C. (1908), S. 11—Mortgage of 
muafi zabti sarkari—Sale in execution of 
mortgage decree, mortgagor being proprietor 
Kevcnue papers describing him as tenant— 
Mortgagee-auction-pure baser obtaining for¬ 
mal possession—Application for mutation 
■■ejected Suit for possession—Mortgagor is 
precluded from pleading that his interest 
was not saleable. 

A muafi sarkari owned by D having been 
resumed by Government became muafi zabti 
sarkari. 1) sold half of it while the other half 
passed to his heir the defendant, who sold half 
of his own share and mortgaged the other half 
to the plaintiff. D's interest in the land being 
admittedly that of a proprietor, the plaintiff 
brought a suit against the defondant on the 
mortgage and obtained a decree for salo. In 
execution, the defendant pleaded that the pro¬ 
perty was ancestral; it was therefore, sold by the 
Collector and purchased by the plaintiff. The 
defondant was not recorded in the khewat as 
proprietor of the mortgaged land but as tenant, 
the entry being 'sirkhud.' The plaintiff having 
obtained formal possession of tho land applied to 
the Revenue Court for the removal of the defen¬ 
dant's name and for the entry of his own name 
in tho jamabandi. The defendant pleaded that 
the laud being his sir ho had acquired an ex- 
proprietary interest os tenant therein. Tho 
Revenue Court rejected the plaintiff’s applica¬ 
tion, whereupon the plaintiff brought a suit ask¬ 
ing for a decree for maintenance of possession or 
in the alternative for recovery of possession. Tho 
defendant pleaded that his original intorestin 
tbo land was that of an occupancy tenant, that 
that interest was not transferable and that tho 
plaintiff acquired no title by tho sale. 

Held : that the defondant’s plea, that his origi¬ 
nal interost in the land was not saleable accord¬ 
ing to law, ought to have been raised in the 
course of tho previous civil suit on tho basis of 
tho mortgage, and that not having raised it then 
he was precluded from raising it in tho present 
suit. [P 279 C 1] 

if. L. Aganuala —for Appellant. 

Janki Prasad —for Respondent. 
Judgment. —This is a plaintiff’s ap¬ 
peal and the facts out of which it has 
arisen are as follows: One Din Dayal was 
the owner of 47 bighas 9 biswas muafi 
sarkari in the village in question. This 
reveuuo-free holding was resumed by 
Government and it became what is called 
muafi zabti sarkari. On 31st March 
1887, Din Dayal sold half to Sheo Harak. 
Sheo Harak sold this to Jagdeo. The other 
half passed to the heir of Din Dayal, 
namely, the defendant-respondent Ram 
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Charittar. He sold one-half of this half 
to the plaintiff on 29th September 1907, 
and he mortgaged the other half to the 
plaintiff. It is admitted before us that 
Din Dayal claimed a proprietary interest 
in the land. The plaintiff brought a suit 
upon his mortgage and obtained a decree 
for sale. Heappliel in execution for sale 
of the property. Ram Charittar pleaded 
that the property was ancestral and that 
it ought to be sold through the Collector. 
His plea was successful and the decree 
wa3 transferred for execution to the Col¬ 
lector; the property was sold and pur¬ 
chased by the plaintiff and the decree 
entered as satisfied. The plaintiff then 
applied for and obtained formal delivery 
of possession. Then the plaintiff’s diffi¬ 
culty arose. 

The proprietary interest which was 
mortgaged and sold was not recorded in 
the khewat but in the khatauni jama¬ 
bandi. Ram Charittar was recorded as in 
possession of the land in the capacity of 
a tenant, the entry being in the words 
"sirkhud/* The plaintiff applied to tho 
Revenue Court for the removal of Ram 
Charittar’s name and the entry of his 
name in place thereof in the jamabandi. 
Ram Charittar pleaded in defence that 
the land was his sir land, that he had 
acquired an exproprietary right as tenant 
therein, and that his name should remain 
recorded. Tho Revenue Court came to 
the conclusion that the original interest 
of Ram Charittar in the land was that of 
a tenant with occupancy rights. It ac¬ 
cordingly rejected the plaintiff’s applica¬ 
tion, whereupon tho plaintiff brought the 
present suit in which he asks for a deoree 
for maintenance of possession or in the 
alternative, for possession if he be found 
not to be in possession. The Court of first 
instance gave the plaintiff a decree for 
possession as an auction-purchaser of re¬ 
sumed muafi land as entered in the relief 
and declared that the decision of the 
Revenue Court was invalid and not bind¬ 
ing upon the plaintiff. In para. 1 of tho 
plaint the plaintiff stated as follows: 

“Tho defendant is a hereditary muafidar of 
tho resumed muafi land situated in Mauza 
Banjri, parganah Bhadaon, granted by tho 
Government. He has been, and such, in posses¬ 
sion of the samo.’’ 

This was clearly an allegation of pro¬ 
prietary interest. In para. 1 of tho writ¬ 
ten statement the defendant replied as 
follows: 
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“Th© particulars set forth in para. 1 of tho 
plaint are admitted.*• 

In para. 5 of the written statement, 
however, the defendant pleaded that his 
original interest in the land was that of 
an occupancy tenant, that that interest 
was not transferable, hence the plaintiff 
by the sale acquired no title whatsoever. 
His claim for possession of the land was 
improper and should be dismissed. In 
para, 6, however, he pleaded in the alter¬ 
native that if according to the plaintiff’s 
allegation (which he had made in para 1 
of his written statement already admitted 
to be correct) the land claimed was muafi, 
then it was his (the defendant’s) sir land 
and he by reason of a subsequent sale had 
acquired the interest of an exproprietary 
tenant therein and that therefore he was 
not liable to ejeotment in the 9uit as 
brought by the plaintiff. Tho Court of 
first instance held that the defendant had 
a proprietary interest in the land and 
that the decision of the Revenue Court in 
mutation proceedings was wrong and it 
gave tho plaintiff a decree, as we have 
stated above, for proprietary possession 
*8 auction-purchater. 

The defendant appealed. He again 
pleaded in the alternative: (l) that his 
right was not saleable under the law, and 
secondly, that if he had had a saleable 
right then he was an exproprietary ten¬ 
ant and as suoh not liable to ejeotment 
from the land by this suit. His appeal 
was allowed. The plaintiff appeals. The 
first plea taken, and it has considerable 
force, is that it is not now open to the 
defendant to raise the plea that his origi¬ 
nal interest in this land was not saleable 
according to law; that this was a plea 
whioh, if he wished to raise, he ought to 
have raised in the course of the previous 
civil suit on the basis of the mortgage; 
that he at no time raised it, not even in 
^execution proceedings, and that it is no 
longer open to him to raise it. We think 
that this is correct. Mr. Janaki Prasad 
on behalf of tho defendant.respondent 
*Iso states that the position whioh he 
takes up on behalf of his client is that 
his client s interest in this land was a 
proprietary interest ; that it was his 
-olient b nr land and that he now holds 
the land with the right of an exproprie¬ 
tary tenant and as suoh is liable to pav 
rent but not to ejeotment in the present 
auit. The Court below has eome to a 
finding that the defendant was originally 
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an occupancy tenant of this land, that he 
had no transferable light and that the 
plaintiff acquired no title by the decree 
and the sale thereunder. It has given no 
reason whatsoever for its decision. In 
view of the plea taken up before us that 
it is no longer open to the defendant to 
raise this plea (and this we think is a 
good plea) and also in view of the posi¬ 
tion taken up by the defendant-respond¬ 
ent’s counsel in the case, the decision in 
this suit must go upon the assumption 
that the defendant’s original interest in 
the land was a proprietary interest whioh 
was mortgaged, sold in execution of the 
decree and purchased by the plaintiff. 
Therefore it simply remains to be seen 
whether the defendant's claim to be an 
exproprietary tenant is a good 006 . That 
will depend upon the question as to whe¬ 
ther the land in suit was the defendant '9 
sir land at the time that the sale took 
place. We therefore remit to the Court 
below the following issue: 

Assuming that the defendant’s original 
right was a proprietary interest at the data 
of the sale and purchase by the plaintiff, 
was this land the defendant’s sir within 
the meaning of the law ? The parties 
will be allowed to give fresh evidonoe on 
this issue. We allow ten days on receipt 
of tho findings for filing objections. 

Final Judgment. —The finding of the 
Court is that the land in dispute has not 
been proved to be the defendant's sir 
within the meaning of tho law. No objec¬ 
tion has been filed. The result therefore 
is that the appeal must succeed. Wo al¬ 
low tho appeal, set aside the decree of the 
lower appellate Court and restore the 
decree of the Court of first instance. The 
plaintiff will receive his costs through¬ 
out. 

V.B./r.k. Appeal allowed . 
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PlGGOTT AND WALSH, JJ. 

Ram Dass —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No 977 of 1917, Decided 
on 11th January 1918, Reference made by 
Seas. Judge, Ghazipur. 

Criminal P. C. (1898), Ss. 350 and 537— 
2). 350 covers cases of transfers as well as 
those in which Court remains same but per¬ 
son of presiding officer is changed — Judg¬ 
ment pronounced on evidence of another 
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Mogistrate—Irregularity is cured by S. 537 
in absence of failure of justice. 


Ram Dass v. Emperor (Piggott, J.) 


Section 350 applies as much to cases in which 
a Magistrate ceases to exercise jurisdiction by 
reason of the transfer of the case to another 
Court as to cases in which the Magistrate ceases 
to exercise jurisdiction by reason of his own 
(leato or transfer to another post. In other 
words, the section covers casesof transfer ns well 
as those cases in which the Court remains the 
fame but the person of the presiding ofheer is 
changed. IP 281 C 1] 

A complaint filed against tho accused was re¬ 
ferred for trial to a Second Class Magistrate who 
recorded the whole of the prosecution evidence 
and a portion of the evidence for defence. The ac¬ 
cused then applied to tho District Magistrate for 
transfer on the express undertaking that in the 
event of transfer he would be satisfied if the 
Couit to .which the transfer was made pro¬ 
nounced judgment after recording the evidence 
of the remaining defence witnesses. The Dis¬ 
trict Magistrate transferred the case to a First 
Class Magistrate with the direction to proceed 
with the trial from the stage which it had rea¬ 
ched in the Court of tho Second Class Magis¬ 
trate. The accused did not claim that the ovi- 
donce should be recorded do novo and tho First 
Class Magistrate passed sentence upon him after 
recording tho rest of the defence evidence: 

Held : ( 1 ) that inasmuch as the accused did 
not demand that any of the witnesses should be 
re-summoned and re-heard, proviso fa), Cl. (1). 
S. 350. did net apply and could not bo relied 
upon in support of an application for revision : 

[P 281 C 2; P 282 C 1] 

(2) Per Walsh, J. that even if tho Magistrate 
committed au irregularity it was curable by 
S. 537 in the absence of circumstances showing a 
failure of justice. [p 262 C l] 

Peary Lai Banerji , K. N. Laghate 
J anaki Prasad an J Kamla Kant Varma 
—for Applicant. 

Uma Shankar Bajpai —for the Crown. 

Piggott, J. —The case boforo us is a 
reference by the learned Sessions Judge 
of Ghazipore recomraonding that the con¬ 
viction of one Ram Das on a charge 
under S. 323, I. P. C., and the sentence 
of rigorous imprisonment for ono month 
passed on him be set aside on the ground 
that tho trial in the Magistrate’s Court 
was vitiated by illegality. It appears 
that the complaint filed against Ram Das 
was referred for trial to tho Court of an 
Honorary Magistrate exercising the powers 
of a Magistrate of the Second Clas9. 
This Court recorded the whole of the evi¬ 
dence for the prosecution and a portion of 
the evidence for the defence. When it 
had reached this stage, Ram Das applied 
to tho District Magistrate to have the 
case transferred to some other Court. He 
gave an undertaking that in the event of 
such transfer ho would not ask the Court 
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to which the transfer was made to re-hear 
the entire evidence de novo but would be 
satisfied if that Court proceeded to call 
and examine the remainder of the de- 
fence w itnesses and pronounce judgment 
on the materials then before it. The 
case was then transferred by the 
District Magistrate to the Court of a 
stipendiary Magistrate of the First Class. 
Ram Das made no attempt to evade the 
undertaking which he had given to the Dis¬ 
trict Magistrate,that is to say, he did not 
demand that the witnesses or any of them 
who had been already examined by the 
original trial Court should here-summoned 
and re-heard. The First Class Megistrate 
accordingly heard and examined the re¬ 
mainder of the defence witnesses named 
on behalf oi Ram Das, convicted him on 
tho charge a9 framed under S. 323, I.P.CJ. 
and sentenced him to rigorous imprison¬ 
ment for one month. The learned Ses¬ 
sions Judge nas referred the case to this- 
Court on the ground that tho provisions 
of S. 350, Criminal P. C. do not apply to 
cases which are transferred from one 
Court to another and that the First Class 
Magistrate on receiving this oasefortaial 
was bound to commence tho trial de novo 
by tho examination of all the prosecution 
witnesses. There is authority for this 
proposition in one single case of this Court 
Queen-Eviprcss v. Angnu (1). That case 
wa9 decided by a single Judge upon a re¬ 
ference by a Sessions Judge. Tho oase 
was not argued and- tho judgment is 
of the briefest. We can only take it 
that in the opinion of the learned Judge 
of thi6 Court who disposed of that 
reference the provisions of S. 350, Crimi¬ 
nal P. C., were not intended to apply to- 
cases of transfer. There wa9 a suggestion 
in the referring order in that case that • 
the accused had been prejudiced by the 
course adopted. 

Apparently thoro had been some com¬ 
plaint on his part against tho manner in. 
which the evidence had been recorded by 
tho original trial Court. Wo do not know 
how far tho learned Judge of this Court 
was affected by this consideration in pass¬ 
ing the order which he did. The learnod- 
Sessions Judge has referred to another 
decision of this Court, Queen Empress v. 
Bashir Khan (2). He is entitled to rely 
upon tho opinion expressed by the learned 
Judge who disposed of this case by way of 

1. (1889) AWN ISO. 

2. (1892) 14 All 346. 
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obiter dictum; but the actual point for 
decision was different. On the facts of 
that case, even assuming that the provi¬ 
sions of S. 350, Criminal P. C. r did apply, 
those provisions had been contravened and 
the order quashing the proceedings was 
obviously right on this ground alone. In 
a recent case, Emperor v. Nanhua (3), 
one of us has committed himself to a con¬ 
trary view. Some stress was laid in de¬ 
ciding that case on the fact that the pro¬ 
ceedings transferred from one Court to 
another were only an inquiry preliminary 
to commitment, and no doubt the ques¬ 
tion of possible prejudice to the accused 
person would require to bo more carefully 
considered in the case of transfer of a trial 
than in the case of an inquiry preliminary 
to commitment. At the same time it is 
quite clear that either the provision of 
350, Criminal P. C., do not apply at 
all to cases of transfer, or they apply to 
trials just as much as to preliminary in¬ 
quiries. This decision is based on certain 
recent pronouncements of the Caloutta 
and Madras High Courts. It is sufficient 
to refer to tho cases of Mohesh Chandra 
Saha v. Emperor (4), Evdrutullah v. 
Emperor (5) and Palaniandy Gounden 
v. Emperor (6). The last of these cases 
was also a case of an inquiry preliminary 
to commitment; but in this case, as well 
jfts in the two Calcutta cases, the princi¬ 
ple was most clearly affirmed that S. 350 
Criminal P. 0., applied as muoh to cases 
|in which a Magistrate ceases to exercise 
jurisdiction, so far as the particular cass 
in question is concerned, by reason of its 

fcr u“ 8 / e Au° w° fcher 0ourfc ’ as fco oases in 
.which the Magistrate ceases to exercise 
(jurisdiction by reason of his own death or 
transfer to another post. 

It has been shown to us that the two 
Calcutta cases are not entirely ooneistent 
with certain prior decisions of thatSourt 
but they do represent the latest views of 
that Court on the question for determine- ■ 

section ° D fcl ? 6 WordiD 6 of the 

section Rself it seems impossible to deny 

that the words used are wide enough to 

cover oases of transfer, as well as those 

* , w *v ch the Court remains the 
same, but the person of the presiding 
^g^^hanged^A s the learned Judges 

(“08) 85 Cal 467=7 Or L J 220, 

6 . (1912) 89 Cal 781=14 I 0 814=18 Or L J 

6 . (1909) 82 Mad 218=1 1 0 64=9 Or L J 14 «. 


of the Madras High Court have pointed 
out, the words “ceas6s to exercise juris¬ 
diction therein” must be given their ap¬ 
propriate meaning; and certainly a Magis¬ 
trate who takes cognisance of a case on the 
passing of an order of transfer by a com¬ 
petent Court has jurisdiction “therein”, 
that is to say, in the said case by reason 
of the order of transfer. On the grouud 
of public convenience there seems to be 
no good reason why tho words of the sec¬ 
tion should not receive a liberal interpre¬ 
tation, provided such interpretation is not 
inconsistent with tho words themselves. 
It seems to us that there is no good reason 
why the practice of this Court should 
not be brought into conformity with 
that of the High Courts of Calcutta and 
Madras, and we are prepared to hold that 
the provisions of S. 350, Criminal P. C , 
do apply under the ciroum6taocos of the 
case now before us. It has been further 
suggested that we ought to interfere on 
the ground that Ram Das was prejudiced 
in his defence by the form of the order of 
transfer passed by the District Magistrate. 

Tho learned District Magistrate would 
have been better advised, if he had 
contented himself with calling atten¬ 
tion to the fact that his order was 
made largely on an undertaking by Ram 
Das that he would not claim his right 
to have all the witnesses resummoned 
and re-heard. He went a little further 
than this, and by his order of transfer 
purported to direct the First Class 
Magistrate to whose Court he transferred 
the case to proceed with the trial from 
the stage which it had- reached in the 
Court of the Honorary Magistrate. If 
the applicant Ram Das had come before 
the First Class Magistrate and had re¬ 
pudiated the undertaking which he had 
given to the District Magistrate, and 
offered some explanation of his conduct 
in doing so, and had definitely claimed 
the "Sbt conferred by proviso (a) 01. 

K Ik'. 35 ?’ Grim,nal p - C., it may well 
be that other considerations would arise. 

Certainly the Magistrate who decided 
this case oould not be bound in his judici¬ 
al capaoity by any direction in the order 
of transfer. It would have been his duty 
to consider the application and give suoh 
effect to it as he thought just and lawful. 

, r ® malns - however, that Ram 
Das did not demand that any of the wit. 
nesses should be re-summoned and re. 

h“>rd. M 01 . Cl). S 360 
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jCriminial P. C., has no application to the 
facts before us and cannot be relied on 
in support of the application. 

Something has beeu said as regards the 
severity of the sentence. This point was 
not taken in tho application to the Ses¬ 
sions Judge and we are not prepared to 
interfere on this ground, as the judgment 
convicting Ram Das seems to be a just 
and a proper one. We decline to accept 
the reference and order the record to be 
returned, the conviction and sentence to 
9 tand. If Ram Das has been released 
pending this reference, he must surrender 
to his bail and undergo the unexpired 
portion of his sentence. 

Walsh, J. —I entirely agree. Apart 
from authority, I think the section is 
clear and too strong for the argument of 
the applicant in this case. Criticism ha9 
been made upon tho construction of tho 
section, but it seems to me a simple and 
compendious statement to cover all cases 
thus: 

"Whenever any Magistrate ceases to exercise 
jurisdiction in a case and he is succeeded by 
another Magistrate having such jurisdiction" 

(that may occur by death, promotion, re- 
tirement or transfer by a superior autho¬ 
rity), "the Magistrate so succeeding may 
act on the materials already before him.” 

Lest it should be supposed that the ac- 
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in the order that this reference must be 
rejected. 

v.B./r.k. Reference rejected . 
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Richards, C. J. 

Oirdhari and another —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 776 of 1917, De¬ 
cided on 9th November 1917, from 
order of Ses9. Judge, Gorakhpur. 

Penal Code (1860), S. 223-Policeman held 
not guilty of negligently suffering prisoner 
to escape. 

Two policemen were conveying a prisoner from 
one place to another in a camel cart. The prisoner 
was secured by two pairs of handcuffs and a rope 
round the waist. He wanted to be let down from 
the cart to answer the call of nature and there¬ 
upon one set of handcuffs was removed and he 
was let down. Ho suddenly raised an alarm of 
snake and in the confusion jerked at the waist 
rope and ran away: 

Held: that the policemen were not guilty of 
negligently suffering the prisoner to escape with, 
in the meaning of S. 223. [P 283 C 1) 

J. M. Banerji —for Applicants. 

R. Malcomson —for the Crown. 

Judgment. —In this case two police 
constables were in charge of a dangerous 
prisoner whom they were conveying from 
one place to another in a camel cart. The 
charge against them is that they negli¬ 
gently suffered the prisoner to escape. 
The faots as found by the trial Court are 


oused is caught by a strict application of 
tho technical provisions of the Statute, 
I want to draw attention to one or two 
matters to which my brother has not re¬ 
ferred. Tho appellant asks for reduction 
of sentence, on the ground that it was 
too severe. He called a number of wit¬ 
nesses to allege that ho was not there at 
all and on the other hand he brought a 
cross charge against a prosecution witness 
for assaulting him at the place in ques¬ 
tion. Under those circumstances, having 
a reasonable apprehension that he was 
going to be convicted, he applied for 
transfer. In my judgment the accused, 
Ram Das, got a very favourable order out 
of tho District Magistrate and he is the 
one person who ha3 no right to complain. 
I should want to hear considerable argu¬ 
ment before deciding that under such 
circumstances in acting upon the evi¬ 
dence already recorded, the Magistrate 
committed any irregularity which could 
not be cured by S. 537 in the absence of cir¬ 
cumstances showing a failure of justice. 
I entirely agree with my learned brother 


a3 follows: The constables had put on 
their prisoner two sets of handcuffs. 
One s?t bound his hands together and by 
the other set he was bound to the side of 
the camel cart. In addition to these 
precautions there was a rope round the 
prisoner’s waist. During the course of 
the journey the prisoner demanded to be 
let down from the cart to answer the call 
of nature. One set of handcuffs was 
taken off in order to enable the prisoner 
to leave the camel cart for the purpose 
mentioned. The rope remained round his 
waist and one set of handcuffs remained 
on his hands. Tho prisoner raised a sud¬ 
den alarm of a snake and in the moment¬ 
ary confusion jerked away the rope and 
managed to get away. The night was 
cloudy and the prisoner could not be 
caught. The learned Magistrate most ex¬ 
pressly states that there was no sugges¬ 
tion against the accused that they deliber¬ 
ately connived at the escape of their 
prisoner. Nevertheless the Magistrate 
held that the accused had been guilty of 
carelessness and that negligence include 
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carelessness and he accordingly convicted 
both the accused and sentenced them to 
six weeks’ rigorous imprisonment. The 
accused appealed and the learned Sessions 
Judge held not only that the accused had 
been guilty of carelessness but he went 
on to say that they had been guilty of 
gross negligence and that he was inclined 
to think that the accused intentionally 
abetted the escape. I hardly think the 
learned Sessions Judg9 was entitled to 
make the last mentioned remark having 
regard to what the learned Magistrate 
said, namely, that it had never been sug¬ 
gested that the accused had connived at 
the escape of their prisoner. The aocu9ed 
furthermore were not charged with having 
helped the prisoner to escape. I hardly 
see how ho could arrive at the conclusion 
that the aooused had been guilty of gross 
negligence. 

Dealing with the Magistrate’s judgment 
(which I think 19 the fair thing to do in 
the circumstances of the present case), I 
proceed to consider whether or not the 
aooused on the admitted facts can bo said 
'to have negligently suffered their prisoner 
to osoape. The case is of some import¬ 
ance to the accused as possibly a convic¬ 
tion means their loss of service and dis¬ 
grace. There cannot be any doubt, I 
think that the initial precautions taken 
by the accused were amply sufficient. 
The prisoner not only was handcuffed but 
ho was attached to the camel cart and he 
bad a rope round his waist. The only 
negligence suggested by the Magistrate is 
that tho aooused may have been half asleep 
and that they wore thoroughly frightened 
at tho cry of snake. To be frightened at 
the ory of snake may be very foolish 
|Out it is not negligence and there does not 
appear to be any evidence that they were 
half asleep. If the accused helped the 
prisoner to osoape they should have been 

fchia off0noe - 11 it was 
alleged that they had been guilty of negli- 
.genoe the latter had to be proved. If 
they had merely shown themselves to be 
.somewhat inefficient policemen the mat. 
ter should have been dealt with depart- 

a *i y# 1 ? ll ? w the application set 
aside the convictions and acquit the two 
accused of the offence with whioh they 

are charged. Their bail bonde will be 
discharged. 

T.B./r.k, Application allowed . 
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Banerji and Piggott, JJ. 

Gauri Shankar —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 41 of 1918, De¬ 
cided on 28th January 1918, from 
order of Sess. Judge, Cawnpore. 

Penal Code (1860), S. 302 — Death caused 
by arsenic —Offence is murder. 

Accused administered arsenio to a boy of nine 
years of age with the object of preventing tho 
boy’s father from giving evidence against the 
accused in a criminal trial. The boy died from 
the effeots of the poison : 

Held : that the accused was guilty of murder, 
inasmuch as ho knew that tho act committed 
by him was so imminently daogerous that it 
must in all probability cause to the boy- such 
bodily injury as was likely to cause death. 

[P 295 G 1] 

23. A. Howard —for Appellant.* 

A. 23. Ryves —for the Crown. 

Judgment. — In this case Gauri 
Shankar Bhafc, aged fifty-eight years, 
has been found guilty by the learned Ses¬ 
sions Judge of Cawnpore on a charge 
framed under S. 302, I. P. C., the case 
against him being that he caused the 
death of a little boy named Parmanand 
by arsenical poisoning. The record ia 
before us for confirmation of the sen¬ 
tence of death and a petition of appeal 
has been presented by Gauri Shankar 
through the Superintendent of the Jail 
in whioh he is confined. We have also 
had the advantage of hearing the case 
argued on behalf of the appellant by a 
learned advocate of this Court. The 
story for the proseoution is that, on 23rd 
September last, in the oourse of the 
forenoon, the aooused asked two little 
boy9, Parmanand and Durga, the sons of 
his neighbours Lala,and Jawahir Kurmis, 
to come to him at a certain temple in 
order to study. The accused’s own boys 
were there studying their books just 
outside the temple. It is alleged that 
Lrauri Shankar offered some sugar to the 
boys, Parmanand and Durga taking pre¬ 
cautions at the same time that his own 
sons should not receive any share of it. 
Ihe boys ate the sugar on the spot and. 
after sometime, they were both taken ill 
with vomiting and purging. They were 
oarrled to the hospital and the first 
report was made at the police station of • 
Darapur on 24th September at 1 p. m., 

hour. 18 °H! ay ’ Wlthm about twenty-four 
noura of the occurrence. 
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In this report Lala, the father of the 
boy Parmanand, plainly accused Gauri 
Shankar of having given the two boys 
some poisonous substance in sugar. He 
did this on the strength of the state¬ 
ments male to him by the hoys them¬ 
selves. The boys were treated at the 
hospital and it was apparent that the 
case of the younger of the two, Parma¬ 
nand, who was only about nine years of 
age, was the more serious, and on 24th 
September the statement of Parmanand 
was recorded by the Tahsildar Magis¬ 
trate. It is to the effect already ox- 
plained. It alleges that Durgaand Parma¬ 
nand had been sent to the temple by 
their mother at Gauri Shankar s in¬ 
stance, that they were giveu sugar to eat, 
that they complained at the time that 
it had a curious taste, but were encour¬ 
aged by the accused to eat it, and that 
they were taken ill shortly afterwards. 
The parents of the two boys removed 
them from the hospital on the morning 
of 25th September, perhaps injudiciously 
so far as regards Parmanand. The result 
was that, while Durga recovered, Par¬ 
manand died on 26th September. The 
subsequent autopsy, taken in connexion 
with the report of the Chemical Exa¬ 
miner, puts it beyond doubt that death 
was the result of arsenical poisoning. 
The hospital assistant who treated both 
the boys gives evidence to the same 
effect. The symptoms observed by him 
were those of arsenical poisoning and he 
suspected arsenic from the fir3t. 

The evidence on the record is not volu¬ 
minous, but it seems straight forward 
and reliable as far a3 it goes. Mt. Jasoda 
is able to prove that Parmanand 
was sent to Gauri Shankar at the temple, 
at the latter’s express request, and that 
when he returned home about noon he 
was vomiting and soon became seriously 
ill. The most important evidence in the 
case is the statement of the boy Durga. 
He says that ho was given sugar by the 
accused at the temple along with Parma¬ 
nand ; that they both complained of the 
sugar tasting bitter, but the accused re¬ 
assured them, saying that there was 
popper in it. y There is one slight discre¬ 
pancy between his statement and the 
dying declaration of Parmanand. Accord¬ 
ing to the latter the boys were taken ill 
at the temple and had both of them 
vomited before they left it. According 
to Durga ho was able to go away and visit 
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his house and another place and had also 
eaten two piiris. before he was taken ill. 
On a consideration of the evidence given 
by Lala, the father of Parmanand, and by 
Jawahir, the father of Durga, it seems 
probable that some confusion of memory 
ou the part of the boy Durga is respon¬ 
sible for the discrepancy. The evidence 
of Laia as to what he was told by Par. 
manaud clearly supports the version in 
the dyiDg declaration. The point how¬ 
ever does not seem of material impor¬ 
tance, whatever the explanation of the 
discrepancy may be. 

There is clear evidence of motive, al¬ 
though it may fairly be argued on the 
accused’s behalf that the motive i9 not a 
strong one for the commission of such* 
an offence as murder. There was a cri¬ 
minal prosecution pending against Gauri 
Shankar and the case was down for 
hearing before the Tahsildar Magistrate 
on 24th September. Lala had been 
active in arranging for the prosecu¬ 
tion and was the most important witness 
in the case. Jawahir, father of Durga, 
had also been summoned as a witness.- 
In the result Lala was unable to attend 
because he was waiting upon his sick 
son. and the complaint was dismissed 
without any regular trial, the Magistrate 
apparently accepting a statement made 
to him by Gauri Shankar and not con¬ 
sidering himsolf called upon to make 
further inquiry in the absence of the 
principal witness for the prosecution. 

The accused sots up no defence worthy 
of consideration, either in the Court 
below or in the petition of appeal which 
ho hft9 addressed to U9. He denies all- 
the facts alleged against him He says 
he was not in the village at all on 23rd 
September and that the hoys never came 
to him at the temple. In his petition of 
appeal to this Court he goes so iar a9 to 
suggest that the parents of the two boys 
were so seriously at enmity with him 
that they administered poison to their 
own children in order to get him into 
trouble. A defence of the sort certainly 
dees not help the accused. The assessors, 
as well as the learned Sessions Judge, 
wore satisfied that the prosecution evi¬ 
dence was reliable and that Gauri Shan- 
ker had certainly administered arsenic to 
these two boys with the intention to 
make them ill. We have felt called upon 
to consider carefully the question as to 
the precise nature of the offence there y 
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committed by the accused. The learned 
Sessions Judge passes over the point 
somewhat lightly, with the remark that 
the accused must have known that he 
was likely to oause the death of Parma- 
nand by giving him arsenic. The ques¬ 
tion requires to he considered somewhat 
more carefully with reference to the pro¬ 
visions of Ss. 299 and 300, I. P. 0. With 
Tegard to the former of these sections, 
we think there can be no doubt that 
Gauri Shankar intended to cause bodily 
injury to the two boys and that the bodily 
injury which be intended to cause by the 
administration of arsenic was of a kind 
likely to result in death, especially in the 
case of a little boy about nine years of 
age. Further, we are quite prepared to 
hold that in administering arsenic to these 
boys he knew that he was likely thereby 
to cause death. When we oome to con¬ 
sider the provisions of S. 300, Cl. (2), it 
becomes evident that the present case is 
one which lies very much on the boundary 
lino. Somewhat similar questions have 
had to bo considered by this Court in 
oases of dhatura poisoning and there has 
been some conflict of authority, as may 
be seen from the following cases: Queen- 
Empftss v. Tulsha (1), Emperor v. Bhaa. 
wan Dm (2), Emperor v. Qutali (3). 

Eaoh case must, of course, be decided 
upon its own facts, but it seems a grave 
matter to hold that a man of the accused’s 
age, administering a substance like arsenic, 
with the effects of which the agricul¬ 
turist population of Northern India is 
well acquainted, to a boy of Parmanand’s 
age, and actually causing bis death there¬ 
by, is to be found guilty of any offence 
short of murder, even though his inten¬ 
tion at the time may not have been (and 
probably was not) to cause the death of 
the ohild. Taking the provisions of the 
section in question as applicable to the 

° f f tbe .°A Se ' we think we are bound 
'f? bo . ld fchafc Gauri Shankar, in commit¬ 
ting the act proved against him, knew it 
to be so imminently dangerous that it 

Zh hodi P robablllfc y cause to the boys 

doath Thl ln ' U ,7 B V a likely t0 cause 
the d h «fini h « Ca8e A berefore i n 8t falls within 

fc ?. n L ° f the offenoe of murder. 
Regarding it however as a case standing 

very much upon the border line, and 

a ccepting, a a we do, the conclusion that 

1. (1898) 20 All 148. 

o’ JJJSSi 30 A11 668 =8 Or L J 888. 

B, (1909) 81 All 148=11 0 765. 


the intention was not to cause the death 
of either of the boys, we do not think it 
necessary in this cRse to pass the severe 
sentence provided by law. We so far 
accept the appeal of Gauri Shankar that 
we set aside the sentence of death passed 
upon him, but affirm his conviction. We 
direct that he undergo transportation 
for lifo with eftect from 2nd January 
1918, the date of his conviction in the 
Sessions Court. 

v.B./r.k. Sentence reduced . 
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Richards, C. J. and Banerji, J. 

Ahmed Khan and others —Objectors— 
Appellants. 

v. 

Mt. Gaura —Applicant—Respondent. 

First Appeal No. 72 of 1917, Decided 
on 3rd December 1917, from order of 
Second Addl. Sub-Judge, Jaunpur, D/- 
20th Maroh 1917. 

M Civil P. C. (1908), O. 9, R. 3 and 0.34, 
?*• p—Application for final decree dismissed 
in default—Fresh application lies. 

Where an application lor a final deoroo in a 
mortgage suit is dismissed for default of appear¬ 
ance of both parties, a fresh application can be 
made. rp nor, n 

(b) Civil 1P. C (1908), O. 34. R. 5-Appli- 
cation for final decree is not one in execution 
—fresh application after dismissal of first 
is not revival of execution. 

A final1 decree in a mortgage suit is a decree in 
tho suit itself, and an application for a final do- 
croo cannot be doomed to be an application in 
execution. A second application therefore oannot 
bo regarded as the revival of an application which 
nas been disposed of. rp r\ n 

(c) Limitation Act (1908), Art. 181—Art 181 
govern, application for final decree-Linii- 
tation run. from expiry of period fixed by 

U'r's P “ ymen ‘- Ci ’ u pc - 

^ erlod ?* ,l “Katlon for an application for 
a final decree m a mortgage suit is three years 
under Art. m.-Llro. Aot, from the expiration of 

‘u° ninrt * ° Wed by tho docr °8 for payment of 
the mortgage money. F L p 286 Q “j 

Ahmed —for Appellants. 

, M. Sulaiman— for Respondent. 

udgment. This appeal arises out of 
an application for a final deoreein a mort 
gage suit. The preliminary deoree w a3 
passed on 27th August 1908 and six 

Zv the W0r0 f all ° Wed to fche defendant to 
pay the mortgage money. It i B stated in 

h. petition filed b y the dele “Sd " 

that no payment was made. He made an 

application on 26th August 1911 

final deoree under O. 34 R 6 i * 
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present application was made for a final 
decree. It was opposed on two grounds, 
first, that the order dismissing the previ¬ 
ous application was a bar to the present 
application and secondly, that the appli¬ 
cation was time barred. TheCourt of first 
instance allowed the first objeetion and 
did not decide the second. It dismissed 
the application now made. Upon appeal 
the lower appellate Court disagreed with 
the Court of first instanco and remanded 
the case for proceeding with the applica¬ 
tion. 

So far as the first point is concerned 
the defendant’s objection was without 
force, because the first application having 
been dismissed for default of appearance 
of both parties a-fresh application could be 
made; hut this second application ought 
to have been made within the period 
prescribed by the law of limitation. It 
is clear that the application was beyond 
time. The period of limitation which 
governs a case of this kind is three years 
under Art. 181, Sch. 1, Lim Act, from 
the date on which the right to apply ac¬ 
crued, that is, from the expiration of the 
time allowed by the decree for payment 
of the mortgage money. In the present 
case the six mouths expired on 27th 
February 1909 and asthe present applica¬ 
tion was made on 10th September 1912, 
it was clearly beyond time. The Court 
below seems to have overlooked the fact 
that in the present Code of Civil Proce¬ 
dure a “final decree” in a mortgage suit 
is a decree in the suit itself and an ap¬ 
plication for a final decree cannot bo 
deemed to be an application in execution. 
The second application cannot be regarded 
as a revival of an application which was 
disposed of. In this view the present ap¬ 
plication was clearly beyond time and 
ought to have been dismissed. 

We accordingly allow the appeal, set 
aside the order of the Court below and 
restore the order of the Court of first 
instance with costs in all Courts. 

v.B./R.K. Appeal allowed . 
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Richards, C. J. and Tudball, J. 

Sundar Kunivar — Plaintiff— Appel¬ 
lant. 

v. 

Ram Ghulam and others Defendants 
—Respondents. 

First Appeal No. 151 of 1916, Decided 
on 9th May 1918. 


Pre-eraplion-Custom—Enlry in Wajibul- 
“rz-Comlruction—Mortgage by condition.! 
*?“? Foreclosure is not sale-Pre emptor’. 
right to step into shoes of mortgagee held 
barred. 

In 1895 defendantobtained a mortgage by con¬ 
ditional sale of a certain property from its owner. 
Iu 1905 he obtained a decree for foreclosure which 
was made absolute in 1911, and shortly after¬ 
wards ho obtained possession of the property. In 
1914 the plaintiff instituted a suit for possession 
of the property by pre-emption by virtue of a 
custom set forth in the following clause of the 
wajibularz: “If a pattidar wants to transfer his 
share by sale or mortgage, he should do so first 
to another pattidar of the same thok, and in case 
of his refusal to the pattidar of another thok of 
the village;'* 

Ueld: (1) that the deed of 1895 was a “mort¬ 
gage," that the plaintiff's right to stop into the 
shoes of the mortgagee therefore arose in 1895,. 
and that the plaintiff having failed to enforce 
that right could not revive it on the foreclosure 
of the property; [P 287 C ll 

(2) that the “sale" referred to in the wajibul¬ 
arz was the ordinary voluntary sale which a co¬ 
sharer makes, and that under the circumstances 
of the present case, although the mortgagee even¬ 
tually became the owner of the property, there 
never was a ‘ , sale ,, of the nature referred to in 
the wajibularz so as to give rise to a right of pre¬ 
emption in favour of tho plaintiff. IP 287 0 2] 

Te ; Bahadur Sapru and J. M. Baner - 
jee —for Appellant. 

B. E. O'Conor—(or Respondents. 

Judgment. —This appeal arises out of 
a suit for pre-emption. The facts may 
bo very shortly stated. Iu the year 1894 
the owner of the property mortgaged it. 
Thero had been two prior mortgages in 
1892 and 1893. The mortgage of 1894 
was a consolidation of these mortgages 
with a further advance. This mortgage 
was again consolidated by a last mort¬ 
gage in the year 1895. This mortgage 
will be found printed at p. 9 of the res¬ 
pondents’ book. It was in form what is 
called a simple mortgage, except for the 
-last clause which provided that if the 
period mentioned in mortgage expired 
and the money had not been paid up, the 
document should be treated as a sale. In 
the year 1906 a suit was instituted on 
this document treating it as a mortgage 
by conditional sale and a decree for fore¬ 
closure was obtained. This decree was 
made absolute in the year 1911, and 
shortly, after that thedeoreo-holder mort¬ 
gagee obtained possession. In the year 
1914 the present suit was instituted, the 
plaintiff claiming to get possession of the 
property by virtue of a custom set forth 
in the wajibularzes appertaining to the 
various villages. The Court below dis¬ 
missed the plaintiff’s suit. The pre-emp- 
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tor has appealed. The custom a3 recorded 
in the several wajibularzes does Dot; 
materially' differ from the wajibularz 
for Mauza Patti Yakubpur. It is as 
follows: 

“If a pattidar wants to transfer his -share by 
sale or mortgage, be shculd do so first to another 
pattidar of the same thck, and in case of bis re¬ 
fusal to the pattidars of another thok of the 
village. If he (the pattidar) wants to sell his 
share to a stranger by entering an excessive and 
fictitious price, the pattidar having the right of 
preemption shall be entitled to acquire that 
property on payment of theprico awarded by the 
arbitrators appointed privately or by the Court. M 

We think (subject to what may be said 
having regard tocertain authorities which 
have been quoted) that the question 
which the Court had to consider was whe¬ 
ther or not the plaintiff proved by this 
record the existence of a custom which 
entitled him to get possession of the pro¬ 
perty under the circumstances of the pre 
sent case asset forth above. We may here 
point out that the mortgages in the pre¬ 
sent case were made after the passing of 
the Transfer of Property Act. Even as¬ 
suming that the mortgage of 1895 was in 

5SnS l m Q rt r g o g m by cond itional sale as 
defined by S. 58 T. P. Act, it was one of 

the modes recognized by the Act itself by 

which an owner mortgages his property 

If one reads again the extract from the 

it a can U h ar dl W K ,C 5 T haV0 qQ0ted above - 

=r-SK, r ,7"\: ^ 

«. w »»nos, whioh we 

r-s 

XL IS 

ob° "*5 * "ortgage then bi s d „ ty r “,T 0 

’“dee in the e,»e o, a °.le “V"? °' «>• 
Of a mortgage to step i nto jj oas ® 
the mortgagee. Now let t,V tha . 8boes of 
a moment what the pre-emptS?n tt 
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present case. He never sought to step 
into the shoes of the mortgagees of 1S92 
. and 1893. 

He never sought to step into the shoes 
of the mortgagees of 1694 and 1895. He 
waited until about three years after the 
defendant had obtained possession of the 
property in due course of law through the 
intervention of the Court, and the suit 
was brought something like 19or20 years 
after the latest mortgage transaction. 
We are perfectly satisfied that the plain¬ 
tiff in the present case failed to p.ove by 
the production of these extracts from tha 
wajihnlarzes the existence of a custom 
which gave him a right to get the pro¬ 
perty under these circumstances. It j s ‘ 
true no doubt that the mortgagee even¬ 
tual y became the owner of the property 
but .here never was a "sale" of the na¬ 
ture referred to in the wajibularz A 
great difficulty is created in the case by 
the ruling of the Full Bench in the case of 
Alu Prasad v Sukhan (1). I n that case 
tho mortgage had been made prior to tha 

i8* 8 r 8 ih‘. he Tr “” 8, . et ° f F 'i s 

1»»2. The majority of the Court in 

hadTricht n U f h0ld thattb «P«emptor 
had a right of pre-mortgage when the 

orifeina! transaction took place, and that 

b h bad ., a furtber rI > llfc of Pre-emption 
when that mortgage ripened into a com. 

plete sale after the expiration of the 

R 8race wluoh wa3 Prescribed for 
by the Regulation. The case was argued 
before that Bench on a different basis 
from the arguments in this Court. Wo 
think that the decision of the Court 
must have reference to the custom which 

Mn t h« fiDd8 t0 exist in enoh case and 

the e^dA Pr69ent J CaS ° a ' ter considering 
the evidence wo do not believe or do not 

consider a custom to be “nr 

definition in th . Evidence* W T 

exist en! 

under th n - e ' 6mP ° r to gefc fch ° Property 

under the oiroumstanoes of the nresan? 

ort e h;7uUBe n noh b0UD V imp,y by = 

rSSS 21 

v. Paras Rn.** o* t /Js \ ,a ^ am Singh 

a * (1911) 11 I o 628. 
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arz expressly provided for pre-emption 
upon ordinary sale and conditional sale. 
The record was as follows: 

If any ccsharer wishes to sell conditionally 
or absolutely his share be can transfer it for the 
price that may be offered him by others first to 
a near cosharer, next to other cosharers the in 
patti and in casecf their refusal, to his near 
eosharers ir. another patti, should they also 
refuse, then to ethers in the roahaPand lastly to 
a etranger. If tho share of any cosharer be 
mortgaged cr sold conditionally to a stranger 
and he be unable to redeem, then any of the co- 
sharers in his patti may, if the term of the mort¬ 
gaged share is about to expire, pay up: the money 
and take possession and when the mortgagor or 
his heir has paid the money in accordanco with 
the condition of the deed between the original 
mortgagor and the ccsharer with title he may 
enter into possession." 

We were also referred to a decision of 
fcheir Lordships of the Privy Couucil in 
which under circumstances very like the 
present the pre-emptor got a decree for 
pre-emption. The only question how¬ 
ever which was argued before their 
Lordships of the Privy Council-was one 
of limitation, namely, the Article of the 
Limitation Act which was applicable to 
the circumstances of the case and they 
simply held that Art. 120 governed that 
case because physical possession was an 
impossibility. Finding as we do in ac¬ 
cordance with the Court of fir9t instance 
that no custom was proved entitling the 
plaintiff under the circumstances of tho 
present case to get the property by pre¬ 
emption we think that the decree of tho 
Court below was quite correct. In our 
opinion the deed of 1895 made as it was 
after tho passing of the Transfer of Pro¬ 
perty Act, was a “mortgage’’ and the 
plaintiff’s right arose in 1895 to step 
into the 6hoes of the mortgagee. 

We accordingly dismiss the appeal 
with cost9. 

V.b./R.K. Appeal dismissed. 
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Richards, C. J. and Banebji, J. 
Shankar Lal— Plaintiff—Appellant. 


v. 

Ram Babu —Defendant—Respondent. 

Second Appeal No. 770 of 1916, De¬ 
cided on 7th March 1918, from decree of 
Diet. Judge, Agra 

Civil p. c. (1908). o. 20. R. 15—Pcnonal 

representative of deceased partner is bound 
to give account of what has been received 
on behalf of partnership—Liability extends 
to assets received. 

Tho personal representative of a deceased part¬ 
ner is bound to give an account of what has been 
received on behalf of the partnership, but he 


will only be liable for the person he represents to 
the extent of the assets he receives. The mere 
fact that a minor representative is personally 
unable to give the accounts will not absolve him 
from the cbligation of getting the accounts 
prepared by the persons who were conversant 
with what took place and what money was re¬ 
ceived and spent and who were acting either 
for the deceased partner during his life or for 
the minor and the estate of the partner after his 
death. [P 299 Cl] 

Where a surviving partner sued the representa¬ 
tive of a deceased partner for accounts, alleging 
that a much larger sum in connexion with the 
partnership business was received by the de¬ 
ceased partner’s estate than the plaintiff had 
received and that there would be a balauco pay¬ 
able to him upon taking accounts : 

Held : (1) that the suit was maintainable; 
(2) that the proper procedure for the Court was 
to pass a preliminary decree directing that each 
party should furnish an account of what had 
keen received and what had been spent. 

[P 269 C 1] 


Kailas Nath Katju and Shiam Kri¬ 
shna Dar —for Appellant. 

Mangal Prasad Bhargava —for Res¬ 
pondent. 

Judgment. —We think that both the 
Courts below have taken an extremely 
narrow and technical view of this case. 
It appears that one Puran Chand had a 
lease of the grass farm at Agra. He took 
into partnership the plaintiff. They 
were to provide the capital between them 
and to share in the profits. Puran Chand 
died. The plaintiff then instituted the 
present suit, alleging that he had re¬ 
ceived certain moneys and that Puran 
Chand and after his death his minor son 
received further money in connexion with 
the joint enterprise. He alleged that 
there was a much larger sum received by 
Puran Chand’s estate than he had re¬ 
ceived and that there would be a balance 
payable to him upon taking accounts. 
He accordingly asked that tho accounts 
should be taken. Tho Courts below have 
dismissed tho suit, holding that it was 
not maintainable and that the minor 
could not be liable to render accounts. 
It seems to us (assuming the plaintiff s 
allegation to be true) that it would have 
been a very right and proper thing that 
tho minor should have been ordered to 
render an account of the moneys received 
by Puran Chand or after his death by 
his estate in respect of the enterprise. 
It is said that he (the plaintiff) ought 
to have claimed a definite sum. H 
only after he knew what bad been re¬ 
ceived by the other side and what ex¬ 
penses had been incurred that he would 
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be in a position to name the sum that 
ought to be paid to him. 

The learned District Judge says that 
it will be most unfair that the plaintiff 
should escape rendering an account whilst 
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Richards, C. J. and Banerji, J. 

Ram Lakhan Das and others —Decree- 
holders—Appellants. 
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the other side was ordered to render 
accounts. We cannot understand what 
there was to prevent the Courts below, 
if it was objected on behalf of the minor 
defendant that it was not admitted that 
the plaintiff had only received the sum 
he alleged, to have directed that he also 
should furnish an account cf what he 
had received and what he had expended. 
We think that the personal representa¬ 
tive of a deceased partner is bound to 
give an account of what has been re¬ 
ceived on behalf of the partnership. Of 
course the personal representative will 
only be liable for the person he repre¬ 
sents, to the extent of the assets he re¬ 
ceives. What we think the Court below 
ought to have done was to have passed 
the preliminary deoreo directing that each 
party should furnish an account of what 
has been received and what has been 
spent. Those accounts after they have 
been filed can bo accepted or objected to 
in the ordinary way and dealt with by 
the Court. It may be objected that the 
minor is unable to give the accounts. 
The mere fact that he is personally un¬ 
able to give the accounts will not absolve 
him from the obligation of getting the 
accounts prepared by the persons who 
were conversant with what took place 
and what money was received and spent 
and who were acting either for Puran 
Chand during his life or for the minor 
and the estate of Puran Chand after his 
death. Wo alld\v the appeal, set aside 
the deoree of both the Courts below and 
remanded the case to the Court of first 
instance, through the lower appellate 
Court, with directions to re-admit the 
suit in its original number and to proceed 
to deal with the same having regard to 
what we have said above; The Court 
can deal with the oase as near as possible 
on the lines of the provisions of O. 20, 
R. 15, Civil P. 0., making a preliminary 
decree for an account. Costs here and 
heretofore will becostB in the cause. 

v.b./r.k. Case remanded , 


Shankar Singh and others —Judgment- 
debtors—Respondents. 

Execution Second Appeal No. 851 of 
1917 Decided on 4th December 1917, 
against decree of Addl. Judge, Gorakhpur, 
D/- 4th April 1917. 

Limitation Act (9 of 1908), Art. 182—Ap¬ 
plication for final decree—Minor defendant 
not properly described — Defect does not 
prevent saving limitation. 

A mortgage decree waa obtained against a num¬ 
ber of persons, onoof whom was- a'minor, his 
guardian being one of the adult defendants. In 
an application for execution of the decree, in 
which all the defendants were named, the minor 
and his guardian were not described as such : 

Held : that the application was one in accord¬ 
ance with law within the meauing of Art. 182 
Sch. 1 , Liin. Act. [p 239 (3 2 ) 

Haribans Sahai—ior Appellants. 

Iswar Saran —for Respondents. 


Judgment.—The point for decision in 
this case is a very short one. A mortgage 
decree was obtained against a number of 
persons one of whom was a minor, his 
guardian being one of the adult defen¬ 
dants. An application was made for exe¬ 
cution. in which all the defendants were 
named but the minor defendant was not 
described as a minor nor was the adult 
Iwho in fact has been his guardian ad 
litem) desonbed as such. If notwith¬ 
standing that defect, that application can 
be said to be an application for exeoutionl 
in accordance with law,” admittedly 
the present application is within time 
and is not barred by limitation. Notice 
of the first application to which we have 
referred was issued to all the persons 
mentioned in the application, including 
of course the guardian of the minor al- 
though he was not described as guardian. 

annlinSn k fcl " 8 a PP lioa t»on was an 
application in accordance with law ” 

within the meaning of Art. 182. We ao-i 
o?dor DS f ly i k 1 n W the L appeal ’ set aside the! 

ov&ll o the o ar \ and restoro 

• 1 i h ? u 9? urfc ° f firsfc in stance with 
costs in both Courts. 


v.b./r.k. 


Appeal allowed. 
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Banerji and Tudball, JJ. 

Ear Prasad —Petitioner. 

v. 

Tajammul Husain and others — Op¬ 
posite Parties. 

Civil Misc. Ref. No. 285 of 1917, De¬ 
cided on 20th February 1918, Reference 
from Commissioner, Rohilkhand Divn. 

Agra ienancy Act (1901), Ss. 177 and 198 
—Suit for ejectment—Tenant denying plain* 
tiff’s proprietary title —Suit dismissed—Ap¬ 
peal lies to District Judge. 

• In a suit for ejectment in the Court of a First 
Class Assistant Collector, on the allegation that 
the defendants wore the plaintiff’s tenants with¬ 
out richts of occupancy, the defendants denied 
the title of the plaintiff, alleging that they were 
lessees irom other persons and that the plaintiff 
had no right to sue them. Tho Court of first 
instance dismissed the suit : 

Held : that the defendants’ pica raised a 
question of proprietary tftle and as it was in issue 
in the Court of first instance and was also a 
matter in issue in appeal, the appeal lay to tho 
District Judge under the provisions of S. 177, 
Agra Tenancy Act. [P 290 C 2] 

[Surendra Nath Sen— for Petitfoner. 

Baza Ali — for Opposite Parties. 

Judgment. —This is a reference under 
S. 195, Agra Tenancy Act. The point 
for consideration is whether an appeal in 
tho case lay to the District Judge or to 
the Commissioner. The suit was one for 
ejectment on the allegation that the de¬ 
fendants were the plaintiff’s tenants 
without rights of occupancy. The defen¬ 
dants denied the title of the plaintiff and 
asserted that tho relation of landlord and 
tenant did not subsist between the plain¬ 
tiff and .themselves. The Court of first 
instance dismissed the suit holding that 
the plaintiff was not entitled to maintain 
it in view of certain orders passed by the 
Revenue Court. An appeal was preferred 
to the District Judge, hut he was of 
opinion that the appeal lay to the Com¬ 
missioner. Tho petition of appeal was 
returned and was presented in the Court 
of the Commissioner. The learned Com¬ 
missioner has referred the case to this 
Court ior determination of the question 
whether the appeal lay to the Judge or 
to the Commissioner. V\ e are clearly of 
cuinion that the apreal lay to the Dis¬ 
trict Judge. S. 177, Tenancy Act, pro¬ 
vides that an appeal shall lie to the 
District Jndge from the decree of an 
Assistant Collector of the first class in 
a ll suits in which a question of proprie¬ 
tary title has been in issue in the Court 
cf first instance, and is a matter in issue 


in the appeal. There can be no doubt 
that in this case a question of proprietary 
title was in issue in the Court of first 
instance and was also a matter in issue 
in the appeal. The act itself indicates 
what is meant by a question of pro¬ 
prietary title. S. 198 occurs under the 
heading of questions of proprietary- 
title in Revenue Courts, and deal with 
the a case in which the defendant 
pleads that the relation of landholder 
and tenant does not exist between the 


plaintiff and himself on the ground that 
lie actually and in good faith pays the 
rent of his holding to some third per¬ 
son. In the present case tho plea of the 
defendants was that the relation of land¬ 
lord and tenant did not exist between 
the plaintiff* and them. They alleged 
that they were lessees from other persons 
and that tho plaintiff had no right to sue 
them. This was clearly a question of 
proprietary title and as it was in issue in 
the Court of first instance and was also a 
matter in issue in the appeal, tho appeal 
lay toithe District Judge under the pro- 
visions of S. 177. Wo express no opinion 
on the merits of the case hut wo think 
that tho appeal ought to have been en¬ 
tertained by the District Judge and tbe 
memorandum of appeal ought not to have 
been returned. Weaccordingly direct that 
the District Judge do receive the memo¬ 
randum of appeal which was originally' 
presented to him by the appellant and 
dispose of the appeal ’according to law. 
The costs of this reference will abide the 
result. 

V.B./R.K. Order reversed. 
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Banebji and Tudball, JJ. 
Chaturi Singh— Plaintiff— Applicant;. 

v. 

Bamia and another — Defendants 
r>po9ite Parties. 

Civil Revision No. 1S2 of 1917, De- 

ded on 3rd April 1918. from order of 

>d Addl. Sub-Judge, Aligarh. 

Civil P. C. (1908), S. 24 (4) Suit of small 

iuse nature — Suit transferred from Sub- 
idge with email cause powers to IVlunsir 
ithout such powers—Court a* regards the 
,it is Court of Small Causes— Decision is not 
ppeatable—Provincial Small C.u.e. Court. 

ct (9 of 1887), S. 35. 

A suit to recover Rs. 273 upon a bond was 
led in tbe Court of a Snb-Judgo who was ro 
>etcd with Small Cause powers up to Rs. 5W- 
■'bilst tbe suit was pending tbo Sub-Judge 
ent on leave fer a shoit period and the Officer: 
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who was appointed to a cl for him was invested 
with Small Cause powers only up to R?. *250 
The District Judge transferred all suits of a 
Small Cause nature exceeding Rs. 250 in value 
pending in the Sub-Judge’s CDUrt to the Coart 
of a Munsif who had no Small Cause powers. 
The suit was consequently heard and decided 
by tho Munsif: 

Held: that the suit was at the time of its 
transfer t> the Court of the Munsif pending in 
a Court of Smill Causes and the Court to which 
it was transferred must coder sub-S. 4, S. 24 
be deemed as regards the suit to have been a 
Court of Small Causes and to have tried the 
suit as such and and that its decision was there¬ 
fore not appealablo. [P -292 C 1] 

Peary Lai Banerji —for Applicant. 
Kailas Nath Katju for Sarat Chan¬ 
dra Chaudhri—foT Opposite Parties. 

Judgment.—Thisapplication for revi¬ 
sion arises ander the following circum¬ 
stances. A suit to recover Rs. 273 upon 
a bond was instituted in the Court of the 
First additional Subordinate Judge of 
Aligarh who was invested with the juris¬ 
diction of a Court of Small Causes to try 
Buits cognizable by a Court of Small 
Causes not exceeding R s . 500 in value. 
Whilst the suit was pending on the Small 
Cause Court side of the Court. Mr 
Shamsrud-din Khan tho presiding officer 
of the Court, proceeded on priviloge leave 
for hve weeks and made over charge of 
his office on 17th November 1916. Mr. 
Piarey Lai Cbaturvedi was appointed to 

0?5er°nf ° r u inate Judg0 ' bnt a ° 

order of 24th November 1916 he was in¬ 
vested with the jurisdiction of small 

whTh !?/ e T Cb ° f 9Dits the ™lne of 
which did not exceed Rs. 250. On 29th 

a^ord^T f ^ DiStrict ^ Passed 
an order transferring to the Conrt of the 

S , of Haveli AIigarh. all suits pend- 

? i S o a ! Caus0 Court si<J a of the 
Additional Subordinate Judea's c™,,-*- 

exceeding in value R 3 . 250 ^ 

The present suit wasaocordingly trans 

ferred to the Court of the Munsif of 

"?k A i!® arh aDd wa9 fcried and de 

by the plaintiff bat a preliminary Tb 

222? ' Va „l taken t0 tb ° faring of the 
appeal on the ground that no , 

aa the Court of the naif PP . ^ 

deemed to have been a Court if? * 

Causes for the purposes of Ik.* Small 

suit. This objLtiS prevail 

Court below which held that app^l 

iay and on this ground dismissed it The 

plaintiff has applied to this Court for 

revision of this order and it is contended 


on his behalf that the suit mu3t be 
deerael to have been tried by the Munsif 
as an ordinary suit cognizable in the 
Munsif’s Court that an appeal therefore 
lay from the decree passed by him and 
that the Court below has wrongly re¬ 
fused to exercise jurisdiction. 

The case has been ably argued on both 
sides, and a large number of rulings have 
been cited. Whilst it is contended on. 
behalf of the plaintiff that S. 35, Pro¬ 
vincial Small CftQses Courts Act applies 
to the case and that the suit must be 
deemed to have been transferred to the 
Court of the Haveli Munsif from that of 
the Munsif of Koel in which tho suit 
would have been instituted, had there 
been no Court invested with the juris¬ 
diction of a Court of Small Causes and 
that consequently an appeal lay it is 
urged for the opposite party that at the 
time of its transfer the suit was pending 
in a Court of Small Causes within the 
meaning of S. 24, Civil P. C. and was 
tried by the Munsif as a Small Cause 
Court suit aud that in any case S. 150, 
Civil P. C., applies. 

Holding the view that we do we do 
not deem it necessary to refer to or 
consider tho various ruling9 which have 
been cited to us. In our opinion neither 
S. 150. Civil P. C. nor S. 35. Small 
Cause Courts Act is applicable to this 
case. The business of the Court in which 
the suit was pending was not transferred 
to another Court nor did that Court 
cease to have jurisdiction with respeot to 
that suit. As we have stated above the 
suit was instituted in the Court of Mr. 
Sham9 ud-din Khan who was invested 
with Small Cause Court jurisdiction in 
suits up to the value of Rs. 500. When 
he proceeded on privilege leave a locum 
tenens was appointed with powers to try- 
suits of value not exceeding Rs. 250. 
As regards suits the value of which q X 1 
ceeded that amount no one was appointed 
to take his place. Therefore the present 
suit the value of which was Rs. 273, ro- 
maioea pending in the Court of’Mr. 
ohams-ud-din Khan. By reason of his 
taking leave for a short period, he did 
not cease to be invested with the juris 
diction of a Small.Oause Court Judge and 
suns of value ranging from Rs. 250 to 
.500 must be deemed to have been pend- 
lng m his Court. We do not agree with 

the contention that under S. 35, Smalt 
Cause Courts Act, the suit should be re- 
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garded as having passed to the Court of follows: One Mahadeo, an occupancy 
the Munsif of Koel and been transferred tenaut, executed on 7th July 1914 three 
from that Court. The Court of the Mun- mortgage-deeds, one in favour of Sarup 
aif of Koel was never seized of the case and Manrup and the ether two in favour 
and no proceeding in it was had in that of Rim Jas and Ram Phul. The deed 3 
Court. In our opinion the suit was at in question purported to give the faore- 
the time of its transfer to the Court of said mortgagees possession of plots of 
the Munsif of Flavoli, Aligarh pending land forming part of Mahadeo's occupancy 
in a Court of Small Causes and the Court holding. One plot was given in the first 
to which it was transferred must under mentioned mortgage and six more plots 
sub S. (l), S. 24, Civil P. C., be deemed were added in the other two. After exe- 
to bo a Court of Small Causes as regards cuting these documents Mahadeo refused 
this suit and to have tried it as such, to get them registered and eventually the 
Its decision was therefore not appealable, the mortgagees were driven to institute a 
[t has been held in this Court in a regular suit in order to obtain rogistra- 
number of cases that a Court invested tion. When this suit was instituted 
with the jurisdiction of a Court of Small Mahadeo declined to contest it and it was 
Causes is a Court of Small Causes within decreed against him on hisownco nfession, 


the moaning of S. 24, and we see no rea¬ 
son to depart from this course of rulings. 
We agree with the Court below in hold¬ 
ing that no appeal lay from the decree 
of the Munsif in this case and accord¬ 
ingly dismiss the a pplication for revision 
with costs. 

v.B./r.K. Application dismissed. 
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PlGGOTT AND WALSH, JJ. 

Habeeb Ullah —Plaintiff—Appellant. 

v. 


so that registration was at last effected in 
the month of July 1915, almost one year 
after execution. We must take it, how¬ 
ever, on the findings of the Courts below 
that possession had at once been given to 
the mortgagees of the plots specified in 
their mortgages. In the meantime, how¬ 
ever, that is to say, on 10th August 1914 
before the 9uit by the mortgagees had been 
instituted and while the question of re¬ 
gistration was still pending before the 
District Rigistrar, Mahadeo executed an¬ 
other deed by which he purported to lease 


3 lanrup and others —Defendants—Res¬ 
pondents. 

Second Apppeal No. 1576 of 1915, De¬ 
cided on 20th November 1917, from the 
decision of Dist. Judge, Azamgarh, dated 

9th September 1915. 

Agra Tenency Act (1901), Ss. 20 (2) and 
25 ( 1 )—Lease bona fide after execution but 
before registration of mortgage—Lease is 
valid under S. 20 (2) and mortgage inopera¬ 
tive under S. 25 (1). 

Tho plaintiff accoptel a case of certain occu¬ 
pancy holdings after the execution but before 
tho registration of certaiu mortgages of those 
holdings, without notice of the mortgages and 
without acting fraudulently or in collusion with 
tho occupancy tenant. On bis failure to obtain 
possession he’brought a suit for possession im¬ 
pleading the mortgagees as defendants to the 

BUX ]ield• that the lease in favour of tho plaintiff 
was a valid contract of lease for a period of five 
vears permissible under S. 25 (1) and that the 

mortgage, being contrary to th ° cx P rc ^^° n V * s, ^ p 8 
. f o on (o) of the Act, conferred no title on the 

mortgagees and did not affect tho pla.ntiiTs 

rights. .._ 

Malcomson and Peare Lai Banerji 

for Appellant. # - 

S. M. Y. Hasan—lor Respondents. 

Judgment.—The essential facts out 
of which these two appeals arise are as 


20 plots of land, including the six plots 
specified in the mortgages in favour of 
Ram .Tas and Ram Phul but not including 
plot No. 859 specified in tho mortgage in 
favour of Sarup and MaDrup, to the plai- 
tiff Habib Ullah at an yearly rent. Ha¬ 
bib Ullah failed to obtain possession and 
thereupon brought the present suit ira- 
pleading as defendants the four mortgagees, 
the tenant Mahadeo and one Debi Din 
with whose position wo are not now con¬ 
cerned. 

It would seem that in the Courts below 
it was not noticed that tho plaintiff’s 
claim did not include plot No. 859 or that 
tho mortgages in favour of Ram Jas and 
Ram Phul only affected six out of the 20 
plots specified in the plaint. The case 
was contested as if tho area9 aftected by 
the mortgages and by the lease were iden¬ 
tical. The Court of first instance held 
that the mortgages being mortgages of an 
occupancy holding wore contrary to the 
express provisions of the Tenancy Act 
and conferred no title on the mortgagees. 
The lease in favour of the plaintiff H a °j° 
Ullah, on the other hand, was a valid 
contract of lease for a period of five years, 
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permissible under the provisions of the 
Act. The learned Mnnsif, therefore, held 
that the plaintiff had a good title to pos¬ 
session over the land iu suit as against 
all the defendants, subject only to the 
framing of the decree in such a form as 
to safeguard tho rights of the additional 
defendant Debi Din. With this qualifi¬ 
cation the Court of first instauco over¬ 
ruled all tho objections taken by the 
mortgagees and decreed the plaintiff’s 
claim. 

There was -an additional claim for 
damages based upon allegations of fact 
which the learned Munsif found not to be 
substantiated by the plaintiff's evidence 
and tins part of the claim was, therefore, 
dismissed. There were two appeals to the 
District Judge, one by the plaintiff 
against tho order dismissing hisciaim for 
damages and the other by the mortgagee 
defendants against the decree awarding 
possession to the plaintiff. The learned 
District Judge referring to the decision 
of a Bench of this Court in Bahoran 
Upadhya v. Uttamgir (l) has held that 
tho plaintiff is not entitled to recover 
possession without refunding the mort¬ 
gage-money and he has accordingly dis¬ 
missed the plaintiff's claim altogether. 
On this view of tho case the appeal filed 
filed in the Court below by the mort¬ 
gagees was allowed and the cross-appeal 
of the plaintiff was dismissed. Hence 
there are two appeals now before us both 
brought by the plaintiff against the two 
decrees passed by the lower appellate 
Court. The learned Judge of this Court 
before whom the matter first came found 
it necessary to remit certain issues for 
determination by the Court below and 

? te i e v ed the “pp^ 1 a 

Bonch of two Judges for consideration of 
the question of law involved. 

In our opinion the facts of this case 
arc not covered by therulingupon which 

The nr a ?^H ?18tn0t Judge bas reli « d - 
: i h fln , p ! i a° c e p ted his lease after the 

execution of the three mortgages in 

question but before their registration and 

is certamlv nnfc i- ., 

on 


, ? A ainl J M 0t t ? roved b V & °y evidence 
i the record that he had notice' of the 

existence of these mortgages much less 
that he was acting fraudulently or in 
collusion with the occupancy tenant in 
order to defeat the rights of the mort¬ 
gagees. Something has been made 
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father witnessed the execution of one of 
the mortgagedeeds, but after considering 
the evidence given by this man Faqirey, 
in the trial Court we are satisfied'that it 
is not proved that Faqirey knew that the 
land comprised in the mortgagedeed 
which he witnessed was also included in 
the lease afterwards taken by his son 
Habib Ullah. Under these circumstances 
it seems to us that Hibib Ullah is as 
much entitled to maintain the present 
suit for recovery of possession as lessee 
under the terms of the contract in his 
favour as he would have been to maintain 
a suit against a rival lessee; that is to 
say against a person to whom Mahadeo 
had also granted a lease of a portion of 
tho same land in respect of which it 
could be contended that it was not bind¬ 
ing on Habib Ullah, either because it 
was subsequent- in date or because it was 
for some other reason invalid in law. 
The equitable principle upon which the 
case of Bahoran Upadhya Uttamgir (l) 
was decided does not seem to us to affect 
a bona fide transferee from the occupancy 
tenant. If tho mortgagees have any re- 
mody it is as against Mahadeo. 

The appeals before us challenge the 
decision of the Court of first instance on 
tho question of damages. This matter 
has not been adequately gone into on the 
facts by the lower appellate Court, but 
we are content to say that no sufficient 
cause has been shown to us for dissent¬ 
ing from the finding on the strength of 
which this part of the plaintiff's claim 
was dismissed by the Court of first in¬ 
stance. The arguments before us have 
proceeded on the assumption that the 
plaintift ha3 not hitherto suoceeded in 
obtaining possession under his lease and 
that his allegations to the contrary in 
his plaint were not well founded. On 
this basis the olaim for damages as 
brought must be dismissed, but other¬ 
wise we are of opinion that the deorees 
of the lower appellate Court must be 
set aside and the decree of tho Court of 
first instance restored. The respondents 
will pay the costs iu this aud in the 
lower appellate Court. . 


V.B /r.k. 


Decree sec aside . 


MHeniofJhe fact that th« 
1. (mi) 83 All 779=8 
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PlGGOTT AND WALSH, JJ . 

Eallu —Plaintiff—Appellant. 

v. 

Si tal Defendant—Respondent. 

Second Appeal No. 417 of 1916, Deci¬ 
ded on 16th January 1918, from decree of 
Dist. Judge Cawnpore. 

(a) Agra Tenancy Act (1901), Ss. 20 and 
22 Scheme of inheritance in S. 22overrides 
ordinary Hindu la w of inheritance—Tenancy 
acquired by one member—Profits thrown 
into common stock—Tenancy does not be¬ 
come in favour of all members. 

A special statute like the Agra Tenancy Act can 
and does modify tho operation of the ordinary 
Hindu law in certain matters. The schemoof 
inheritance therefore laid down by S. 2*2 of the 
Act, bsing other than that prescribed by the 
ordinary rules of Hindu law does, within the 
scope of its operation, override and prevail against 
the ordinary Hindu law of inheritance. 

[ p 295 Cl] 

Where a tenancy i9 created in favour of one 
member of a joint Hindu family, his throwing of 
tho profits derived from the tenancy into the 
common stock of tho joint family dees not change 
tho tenancy from a tenancy in favour of that 
member to a tenancy in favour of tho entire joint 
family inasmuch as if that were so, it would 
moan a transfer of tho holding from that member 
to a body of persons, namely the members of the 
joint family in contravention of tho provisions of 
S. 20, Agra Ten. Act. [P 295 C 1] 

(a) Agra Tenancy Act (1901), S. 20- 
Transfer of occupancy holding is not per¬ 
missible except under S. 20. 

Tho interest of a non-occupancy tenant or of 
an occupancy tenant under the Agra Tenancy 
Act is not transferable except under the restric¬ 
tions laid down by S. 20 of the Act. [P 295 C 1] 
Peary Lai Banerjce —for Appellant. 
Kailas Nath Katju —for Respondent. 
Piggott, J. —In this case the plaintiff 
Kallu and tho defendant Sital are related 
in this way, that their paternal grand¬ 
fathers were own brothers. Sital is the 
recorded tenant of a certain occupancy 
holding. Kallu is actually cultivating cer¬ 
tain plots of laud, making up one half of 
the area of the holding, and is paying for 
the use and occupation of these plots ap¬ 
proximately one-half of the rent recorded 
as payable by Sital to thezamindar. Sital 
took proceedings in a Revenue Court to 
eject Kallu on the allegation that the lat¬ 
ter was holding as his sub-tenant. Kallu 
replied that he was a joint tenant with 
Sital of tho entire holding; that they had 
apportioned the fields between them 
merely for convenience of enjoyment and 
that the half-share of the rent payable by 
him was paid tc the zamindar and not to 
Sital. On this, the Revenue Court direct¬ 
ed Kallu to establish his title as co-tenant 
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of the holding by a suit in the civil 
Court. This order purports to have been 
passel under S. 199, Tenancy Act (No. 2 
of 1901). The propriety of tho order is 
not in question before us, and I merely 
mention this in order that I may not be 
regarded as committed to tho view that 
this section was really applicable to tho 
facts above set forth. Kallu’s suit for a 
declaration of his titl6 as joint tenant of 
the holding to the extent of an undivided 
half-share was decreed by the Court of 
first instance and dismissed by the Dis¬ 
trict dudge in first appeal. 

On a second appeal filed in this Court 
by Kallu certain issues of fact wore remit¬ 
ted for trial to the lower appellate Court 
and findings have been received. Issue 3 
as drafted would secra only to arise 
in the event of the findings on issues 1 
and 2 being other than they were, and 
therefore need not be considered. On the 
first two issues remitted tho findings are 
that this occupancy holding was acquired 
by Matola, father of Sital; that Matola 
was at that time a member of a joint un¬ 
divided Hindu family along with the des¬ 
cendant or descendants of his paternal 
uncle Dariyao. The letting was to Matola 
alone and not to Matola as representing 
the joint family. On issue 4 a finding was 
returned that the tenancy enjoyed by 
Kallu was the result of a contract bet¬ 
ween himself and Sital, to which the 
zamindar was no party, aDd that it 
amounted in law to a sub-letting by Sital 
in favour of Kallu of the particular plots 
occupiel by the latter. In a petition of 
objections presented to this Court under 
O. 41, R. 26, the plaintiff-appellant has 
challenged the findings on issue 2, hut 
curiously enough has not challenged the 
finding upon issuo 4. In argument be¬ 
fore us it has been contended that the rea¬ 
soning upon which the learned District 
Judge has arrived at his finding on issue 2 
remitted to him is defective, that it pro¬ 
ceeds upon an error of- law and that it 
has been arrived at by mislaying the bur¬ 
den of proof. With regard to the ab¬ 
stract question of law sought to be raised 
on this appeal, I can only say that I could 
wish it had arisen in a case in which its 
consideration was not complicated by 
other circumstances. 

However, the position, as I understand 
it, taken up by the learned District 
Judge, seems to me substantially correct. 

It was proved that the letting of the 


Kallu v. Sital (Piggott, J.) 
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land in question by the zarnindar to 
Matola had taken place many years ago. 
There was a lease granted as long ago as 
the year 1864, which is one of the exhi¬ 
bits in the case. Matola, according to the 
District Judge, was at that time living 
as a member of a joint Hindu family along 
with his uncle Dariyao, or his first 
cousin, Ganga, or both. He took this land 
on lease from the zarnindar and he throw 


the profits derived from the land into the 
common stock of the joint family of 
which he was a member. The District 
Judge says that no such action on the 
part of Matola could have the effect in 
law of changing the tenancy from a ten¬ 
ancy in favour of Matola to a tenancy iu 
favour of the entire joint family of which 
Matola was a member. The interest of 
a noruoccupancy tenant or of an occu- 
pancy*tonant is not transferable except 
under the restrictions laid down byS. 20, 
Tenancy Aot (No. 2 of 1901). If it were 
|held that the conduct ascribed by the 
District Judge to Matola in the present 
case amounted to throwing hi9 rights as 
occupancy tenant into the common stock 
of the joint family, and thereby under 
the Hindu law making those rights part 
of the joint assets of that family.it seems 
bo me that the Court would in effect be 
sanctioning a transfer of the holding by 
Matola to a body of persons, namely the 
members of the joint family to which 
Matola at that time belonged. A special 
statute like the Local Tenancy Act can 
jand does modify the operation of the or¬ 
dinary Hindu law in certain matters. 

The scheme of inheritance laid down 
Jby S. 22 of the Act is other than that 
prescribed by the ordinary rule 9 of 

on one denies that, with¬ 
in the scope of its operation S. 22 afore¬ 
said overrides and prevails against the 
lordinary Hindu law of inheritance. It 
soem3 to me that by a parity of reason¬ 
ing it follows that when the zarnindar 
concerned accepted Matola as his tenant, 
ho could not be compelled by reason of 
any action taken by Matola to acoept the 
entire joint family as his tenant. Our 
attention has been drawn in argument to 
one or two reported decisions of this 
Court. One of these dearly recognizes 
the faot that a Hindu joint family as 
suoh may in its corporatecapaoity be the 
tenant of a holding. This proposition I 
have no desire to dispute. A tenancy of 
•this sort might easily oome into existence 


in favour of the sons of the tenant who 
originally acquired occupancy rights. And 
I see nothing in the Tenancy Act to con¬ 
flict with the view that, if these sons 
lived together as members of a joint Hindu 
family, the family as such could he re¬ 
garded as in possession of the tenancy. 
In feho present case apart from the ab¬ 
stract question of law involved, we have 
to meet this difficulty. The findings re¬ 
turned by the learned District Judge are 
clear and explicit and the objections taken 
to them aro objections against the train 
of reasoning by which the District Judge 
has arrived at those findings. That is 
what I mean by saying that the question 
of law involved, arises in this case in a 
complicated form. For the purpose of de¬ 
ciding this case it seems to ms sufficient 
to say that the finding of the learned 
District Judge on the second of the two 
i33U69 romitted to him, is not inconsis¬ 
tent with his finding on any of the other 
issues, and is not shown to be vitiated by 
any error of law. There remains also the 
finding of the District Judgeon the fourth 
issue. I understand the finding to bo in 
substance this. 

The joint family has now admittedly 
been broken up and apparently this sepa¬ 
ration book place between Ivallu and Sital. 
At that time Sital recognized that Kalla 
had a claim upon him in respect of the 
profits enjoyed by him from this holding, 
by reason of the fact that Matola had 
always thrown those profits into the com¬ 
mon stock of the joint family. Ho there¬ 
fore entered into an arrangement by whioh 
he give Kallu the right to cultivate cer¬ 
tain 9peoific plots, making up one-half of 
the area of the holding, and undertook 
not to demand from Kallu more rent than 
he would himself have to pay to the za- 
mindar on account of thi9 one.half of the 
entire holding. The rent to the zarnindar 
continued to bo paid by Sital and receipts 
were made out in his name. In the ab¬ 
sence of any plea in the appellant’s peti¬ 
tion before us, presented under O. 41, 
R. 26, against the finding on the fourth 
issue, I am not sure that the appellant is 
entitled to ask us to hold that that find¬ 
ing proceeds upon an error of law. As¬ 
suming that point however iu his favour, 
it seems to me that the reasoning of the 
Distnot Judge is correct. For the sake 
of argument, take the ease of an ordinary 
^editor of an oooupanoy tenant. That 
creditor ig pressing for payment and is 
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willing to take in satisfaction of his claim 
such profits as ho may bo able to make 
out of one-half of the occupancy holding. 
The tenant is forbidden by law to trans¬ 
fer his interests as such tenant; but he 
can sub-let, or ho can make an assignment 
of the profits from year to year. Suppose 
that ho gives his creditor the right to 
occupy and cultivate for his own benefit 
certain specific plots, forming part of his 
holding, and agrees only to take in the 
way of rent the same sum which he will 
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minal P. C. The commitment, as pointed 
out by Heaton, J. in the case Emperor v. 
Suleman Ibrahim Nakhuda (1), may be 
convenient or may be indiscreet, but the 
High Court is concerned only with the 
question of legality. The order of com- 
mitmont will therefore stand. With this 
answer the record will be sent back to 
the lower Court. 

V -K- K-K. _ Case sent back. 

1. (1911)10 1 C 802=12 CrLJ 25G. 


himself have to pay to the landlord on 
account of those plots. The transaction 
amounts virtually to a sub-letting in fa¬ 
vour of the creditor. The creditor thereby 
acquires no rights as against the zamin- 
dar, and his rights as against the occu¬ 
pancy tenant are limited by the terms of 
the contract between them. I think there¬ 
fore that the finding of the District Judge 
on the fourth issue remitted to him is 
correct in law and is decisive of the ap¬ 
peal now before us. I would therefore 
dismiss the appeal with costs. 

Walsh, J. —I agree. 

By the Court. —The order of the 
Court is that the appeal is dismissed 
with costs. 

V.B./r K. Appeal dismissed. 
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Knox, Ag. C. J. 

Emperor 


v. 

Goda Ram —Accused. 

Criminal Ref. No. 557 of 1917, Decided 
on 11th July 1917, reference made by 
Sess. Judge, Gorakhpur. 

Criminal P. C. (5 of 1898). S. 215—Com¬ 
mitment to Sessions can be quashed only on 
ground of illegality. 

An order of commitment to a Court of Session 
‘can be quashed by the High Court only on a point 
of law. A commitment may be inconveniont or 
may be indiscreet, but the High Court is con¬ 
cerned only with the question of its legality: 10 
I. C. 802, Bel. on. [P 29G C 2) 

Judgment. —Goda Ram has been com¬ 
mitted to the Court of Session for trial 
on a charge under Ss. 309, 307 or S. 324, 
I. P. C. The learned Sessions Judge says 
in his order of reference that there is no 
evidence to support the chargeof attempt¬ 
ing to murder and he therefore recom¬ 
mends that the order of commitment be 
get aside. There is evidence on the record 
which supports the charge under S. 324 
and that offence is triable by a Court of 
Session. Commitments can be quashed 
only on a point of law; vide S. 215, Cri- 
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Figgott and Walsh, JJ. 

Girdhar Das and others —Defendants 
—Appellants. 

v. 

Sidheshwari Parsad Narain Singh and 
others —Plaintiffs—Respondents. 

First Appeal No. S6 of 1916, Decided 
on 26th February 1918, from a decree of 
Sub-Judge. Benares. 

Civil P. C. (1908), O. 21, Rr. 91, 92 and 93 
—Property sold twice over—Suit by second 
purchaser to recover purchase-money is main¬ 
tainable. 

Where the property of a judgment-debtor has 
ouce been sold by Court-auction, he has no in¬ 
terest in the property subsequent to the sale and 
a purchaser at a second sale of the same property 
therefore acquires no interest by his purchase 
and is entitled to maintain a 6uit for the refund 
of the purchase-money paid by him against all 
the creditors of the judgment-debtor to whom 
payments have been made out of that money. 

[P 297 C 1] 

Jawahirlal Nehru and Harnandan 
Prasad —for Appellants. 

Brij Nath Yyas and Kanhya Lai for 
Respondents. 

Judgment. —The essential point raised 
by this first appeal is quite a simple one. 
Certain house property situated within 
the city of Benares belonged to one Rajen- 
dradhari Singh, who 9eems to have been 
heavily in debt. There were two auction 
sales of the house property in question: 
One on 15th February 1906, resulting in 
a purchase by Ram Prasad Singh, and an¬ 
other on 18th March 1907, resulting in a 
purchase by the present plaintifis-respon- 
dents. The latter paid their purchase- 
money into Court and that money passed 
under the orders of the Court into the 
hands of a large number of creditors of 
Rajendradhari Singh, who had applied for 
rateable distribution in respect of any 
money which might be realized by the 
auction-3ale. Subsequently Ram Prasad 
Singh brought a suit, in which he im¬ 
pleaded the judgment-oreditor on whose 
application tbe attachment resulting in 
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the sale of 18th March 1907, had been 
made and also the present plaintiffs, the 
auction-purchasers at the said sale. Tho 
result of that suit was a decision, between 
these parties, that the same property had 
been sold twice over first to Ram Prasad 
Singh in February 1906, and then to tho 
plaintiffs in March 1907.' It followed as 
a necessary consequence that ou the date 
of the latter sale, the judgment dehtor 
Rajendradhari Singh had no saleable in¬ 
terest in the property purchased by the 
plainr.iffs. Tho latter had therefore ob¬ 
tained nothing by their purchase and be¬ 
came entitled to maintain a suit against 
all the judgment.creditors of Rajendra¬ 
dhari Singh to whom payments were made 
out of the money which the plaintiffs had 
paid into Court. The law on this point 
is clearly settled, as may be seen by re¬ 


ferring to the cases of Kisliun Lai v 
Muhammad Safdar Ali Khan (l) and 
Muhammad Najib Ullah v. Jai Narain 
(2). The Court below ha9 accordingly de¬ 
creed tho plaintiff’s claim against a large 
number of defendants, in accordance with 
the sums found to bo respectively due 
from each defendant, or group of dofen. 
dants. The appeal now before us is by 
five of tho defendants only. The question 
as to the maintainability of the suit must 
be decided against the appellants in ac¬ 
cordance with the rulings above referred 
to. The question whether the present 
suit was or was not within limitation, has 
already been up to this Court in appeal 
and has been decided in the plaintiff’s 

o V 7 °i Ur * The reporfc ma y be found in 
oidheswan Prasad Narain Singh v. 
Mayanand Gir (3). 

There are pleas taken in the memoran¬ 
dum of appeal before us which are appar¬ 
ently intended to suggest that the deci¬ 
sion in the suit brought by Ram Prasad 
bingh has in some way been used against 
the present defendants improperly in this 
itigation. The plaintiffs were obviously 

h«S !°^ r .° Ve tb . afc fch0y had lo9fc 

Denebt of their auction-purchase by reason 

sueiJSliS 0 - 6 fchat - Ran ? Pra9ad Si °Sb had 
nnrT d< \ pro y ,n S fch at he had himself 
purchased identically the same property 

at the auction-sale of February 1906. This 
fact could most readily be proved by the 

° th0 ,f* ulb 1 1 n . whi °h Ram Prnsad 
Singh was the plaintiff and the nresanf-. 

1. (1891) 13 All 888~ - 

2. A I R 1914 All 262=86 All 629=26 tom 

8. (1918) 86 AU 419=19 I 0 986 1 ° 69< 


plaintiffs, along with the attaching credi¬ 
tor of Rajendradhari Singh, were tho de¬ 
fendants. Beyond this, I do not think 
that the Court below has made any use 
of the record of this previous litigation. 
The contesting defendants,other than ori¬ 
ginal attaching creditor, were allowed to 
raise every question of fact which could 
have been raised by them if they had been 
defendants in the suit brought by Ram 
Prasad Singh. They could not as a matter 
of fact have been made defendants in that 
suit, because it had been instituted before 
the order for rateable distribution of the 
sale-proceeds of the sale of March 1907, 
had been passed. This however I only 
mention incidentally. The questions of 
fact requiring determination at this trial 
were the identity or otherwise of the 
property purchased at the two sales of 
February 1908 and March 1907; and 
secondly, tho validity or otherwise of the 
plea taken by these defendants that Ram 
Prasad Singh was merely a benami pur¬ 
chaser for the benefit of the judgment- 
debtor, Rajendradhari Singh. The iden¬ 
tity of the properties sold at the two auc¬ 
tion-sales has been established by abun¬ 
dant evidenceand the point scarely admits 
of argument. The truth of the matter is 
that Rajendradhari Singh had purchased 
a number of contiguous houses in theoity 
of Benares and had then built himself a 
residence, with suitable out houses and 
other appurtenances, situated within one 
single enolosure covering the sites of the 
various houses purchased by him. At both 
the auction-sales everything within the 
enolosure, the boundaries of which were 
clearly speoified in the sale-proolamation, 
was put up for sale and was purchased by 
Ram Prasad Singh in February 1906 and 
by the present plaintiffs in March 1907. 
There is no force in the contention that 
different house numbers were mentioned 
in the sale proclamations of the two years. 
The identity of the property sold is suffil 
ently established by tho sale proclama¬ 
tions and by the evidenoe of the Court 
offioial who conducted tho sales. Ram 
Prasad Singh was at any rate tho osten¬ 
sible purchaser at tho sale of February 
1906. 

The evidence by which the defen¬ 
dants in this suit have sought to show 
that he was a benamidar for Rajendra¬ 
dhari Singh is of very little substance. 
Certain evidenoe has been produced tend¬ 
ing to show that Rajendradhari Singh 
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W19 ln bauds in the month of February 
10 )6, so that he could have made this 
purchase if lie wanted to do so. The case 
for the defen Un its can scarcely he said 
to go hoyoud this. It is true that Ram 
Prisid Sin’ll doe3 not appear to have 
taken as yet effective possession of the 
whole of the property sold to him; hut 
the evidence on the record supplies abun¬ 
dant explanation of this fact. When the 
time for delivery of possession came. 
Rajend rad liar i Singh was lying seriously 
ill inside the house, and it would seem 
that he died there shortly afterwards. 
The evidence for the defendants does not 
carry U3 beyond the fact that Ram Prasad 
Singh lias nob hitherto taken steps to 
evict Rajendradhari Singh's widow from 
the promises. This may he dueto sympa¬ 
thetic consideration on his part, or it may 
bo that he does not desire to contest the 
possiblo question of the widow’s right 
of residence. Moreover, it must he re¬ 
membered that Ram Prasad Singh’s posi¬ 
tion has been complicated by the sub¬ 
sequent auctionsalo of .1907, and by the 
litigation in which he has been involved 
in order to enforce his title. The deci¬ 
sion of the High Court in his favour wa9 
not pronounced until the month of 
November 1909. On the whole, there 
6eems no valid basis for a finding that 
the purchase effected by Ram Prasad 
Singh at the auction-sale of February 
190G was bonami on behalf of the judg- 
ment-dehtor, or was anything hut a bona 
fido purchase for his own benefit. The 
defendants havo further raised another 
very curious plea, suggesting that the 
auction-purchase by the plaintiffs them¬ 
selves in the month of March 1907 was 
also benami on behalf and for the benefit 
of Rajendradhari Singh or his heirs. In 
fact this seems to havo been treated a9 
the main issue in the case. We havo 
been taken through the evidence on the 
point, and it is really unnecessary for us 
to 9 ay more than that wo find no reason 
for dissenting from the opinion formed 
by the trial Court regarding that evi¬ 
dence. 

Wo can find no real reason for doubt¬ 
ing, that the purchase money paid in 
connection with the auction-sale of March 
1907, was found by the plaintiffs tliem- 
solve 3 and that the purchase was effected 
on behalf of the plaintiffs, for their 
benefit, by their agent, Sheodhar Prasad. 
The only remaining plea in the memo. 
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randum . of appeal before us is that Ram 
Prasad Singh's decree invalidating the 
sale of March 1907, and affirming the 
validity of his own purchase at the sale 
of February 190G, was obtained by some 
sort of fraudulent collusion between 
himself and the then defendants. There 
is no basis for that contention, beyond 
the fact that the present plaintiffs did 
not choose to appeal against Ram Prasad 
Singh's decree; hut the matter was fully 
fought out by the principal defendant, 
the attaching judgment-creditor, and the 
esseutial issues of fact were found in 
favour of Ram Prasad Singh after con¬ 
test, as they have again been "found in 
his favour after contest in the present 
litigation. There is, therefore, no force 
in this appeal. We dismiss it with costs. 
v.b./r.k. Appeal dismissed . 
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Banerji and Walsh, JJ. 
Premgir —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 733 of 1917, De¬ 
cided on 5th October 1917, from order of 
Sess. Judge, Mirzapore, D/- 31st August 
1917. 

Criminal P. C. (5 of 1898), Si. 289 and 
537 Failure to call accused to enter defence 
is irregularity curable under S. 537 if no pre¬ 
judice is caused. 

The omission to call upon an accused to ontor 
on his defence is an irregularity covorod by 9.587 
provided the accused has not in auy way been 
prejudiced by it* (T 299 0 2] 

Satya Narain —for Appellant. 

W.K. Porter —for the Crown. 
Judgment. —Premgir, a boy whose age 
between 14 and 15 years, has been con¬ 
victed of having murdered another boy 
named Parshotam, aged about 12 years. 
He has been sentenced to death and the 
record has been submitted for confirma¬ 
tion of the capital sentence. He has ap¬ 
pealed from jail. The case for the pro¬ 
secution is that the accused and the de 
ceased were gambling with couries in a 
jungle. There was some quarrel between 
them. The deceased struck the accused a 
lathi blow and thereupon the latter who 
had a small axe in his hand struck him 
with it and killod him, and subsequently 
cut off his hands and appropriated the 
silver bangles which the deceased was 
wearing as also his gold earrings. The 
evidence proves that the deceased boy 
was missing. His relatives searched for 
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him but without success. A woman of the 
name of Budhni told Sat Narayan, the un¬ 
cle of the deceased, that if he went to the 
jungle he might find something. He did 
go there and discovered the dead body of 
the boy. The matter was mentioned to 
Hira Lai, the headman of thevillage, who 
sent for the accused. Hira Lai swears 
that the accused admitted having killed 
the boy Parshotam. Hira Lai says that 
the accused told him that the winnings 
of the deceased went up to twelve anna3 
and the deceased pressed him for payment. 
The accused promised to pay by instal¬ 
ments, but the deceased apparently did 
not agree and hit him with his stick on 
the shoulder. He (theaccused) had an axe 
in his hand and with it he cut him down 
and covered him with leaves under a sal 
tree. According to Hira Lai the accused 
brought the axe from his house and han¬ 


ded it over to Hira Lai. Its handle had 
been changed. This according to Hira Lai 
was before the arrival of the Sub-Inspec- 
-tor. The accused in his statement before 
the Committing Magistrate admitted that 
ho had made the confession deposed to by 
Hira Lai, bub he said that ho had done so 
at the desire of the darogha. As we have 
already said, according to the evidence of 
Hira Lai. the darogha had not arrived 
when the confession was made. Hira Lai 
also proves that when the Sub-In 9 pector 
eame at night the accused took him to the 
spot where the murder had been commit¬ 
ted and then to a tree wherethebody was 
lying. The hands of the deceased boy 
had boon cut off and his throat was cut, 
there being marks of 5 or 6 blows on the 
hoad. The bamboo handle of the axe and 
also the stick which was said to have 
been Parshotam’s stick were found near 
the spot. Subsequently the accused pro¬ 
duced the bangleBand ear-rings in the pre¬ 
sence of a number of witnesses from the 
thatch of his house and handed them 
over to the police. There can be no doubt 
that the accused murdered the boy Par- 
•ehotam. 

The learned vakil for the appellant has 
asked us to sot aside the conviction be 
oa u 80 h e contends that the provisions of 
S. 269 Criminal P. 0., have not been 
oomphed with. He urges that under Cl. 4 
of that aeotion the Court should have 
called upon the accused to enter on his 
defonce and this was not done in the nre 
sent case. In the first place, we may obi 
serve that there is nothing to show that 


the Court did not call upon the accused 
to enter on his defence. On being asked 
he had told the learned Judge that he 
would not call any witness. He was be¬ 
ing defended by a pleader and there is no 
affidavit before us or anything else to 
9how that the Court had not called upon 
the accused or his pleader to enter on his 
defence. In the next place, if there was 
any omission it would in our opiniou, he 
covered by tho provisions of S, 537 Cri¬ 
minal P. C., as it is manifest that the ac¬ 
cused was not in any way prejudiced by 
it. We agree with the learned Sessions 
Judge that the accused is guilty of murder 
but in consideration of his youth and tho 
fact that he is a mere boy we think the 
extreme penalty of the law is not called 
for in this case. We accordingly alter the 
sentence to one of transporation for life. 
We allow the appeal so far that we sot 
aside tho sentence of death and in lieu 
thereof sentence tho accused Promgir to 
transporation for life with effect from 
13th of August 1917 

V.B./r.k, Appeal partly allowed . 
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PlGGOTT AND WALSH, JJ. 

Lala and another —Applicants. 


w • 

Emperor —Opposite Party. 

Criminal Revn. No. 837 of 1917 and 
Criminal Ref. No. 752 of 1917, Decided 
on 8th November 1917, against order of 
Sess. Judge, Cawnpore. D/. 6th Septem¬ 
ber 1917. 

(«) Penal Code (I860), S». 441 and 509— 
St r . n g er lurking in house of another at 
night- Pro.ecution can a.k Court to infer 
that there wa» guilty intention .ufficient to 
bring action within S. 441. 

Where tho ovidonco showa that a man has 
been found lurking at night insido the houso of 
aoothor porsou, a perfect stranger to him, ora 
poreon in whoso house ho has no appnrout busi¬ 
ness the prosecution is ontitled to ask tho Court 
to infer from these (acts that thero was a guilty 
intention on tho part of the accused sufficient 
to bring his aotion within tho purviow of S. 441 . 

.u In i i Call . n8 wltl1 casoB of this sort Magistrates 
should not overlook tho existcnco of S. 509 

when they are considering tho allegation on the 

part of tho proseoution that tho cutry by the 

S w u 10 ll t 0 pron,iscs in question must pro- 

nfwi ly have bcen With intent t0 00 limit some 

* (b) Penal Code (1860), S. 441—House 
tre.pa..—Accu.ed aUeging that he went to 

>"‘»>gue with woman in hou.e- 

Te«e P ci U ^ 0 r“ a r~ lnlenlion *• preserve 
secrecy—It ii difficult to say that there wai 

»ny intention to annoy third person unless 
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cused Per3 ° n h “ d expressly prohibited ac- fair to do so j Q fch 

Pet Walsh, J. —Where in a case of house- denial of those fat 
trespass the accused alleges that he went to the young woman pril 
house to carry on an intrigue with a woman the evidence gi\ 
who was the inmate of the house, then if there Court Wo rli&mi 
was an invitation or complicity by the woman, i ' 5mi 
combined with an intention to preserve strict con urm the coi 
secrecy, it is difficult to ray that there was any passed by the Maj 
intention to annoy a tnird person but if that must surrender to 
third person bad expressly prohibited the ac- unexpired portion 
cused, then his act becomes a direct defiance to P P / A 

au express order, and it is impossible to say r 

that an intention to annoy the author cf the * iggott, J. T 
order cannot be inferred from it, IP 302 C 1 ] the District Maf 
*$• Mushran and K. N. Katyn —for Ap- case in which one 
plicant. summarily by a 

R- Malcomson —for the Crown. of that district. 

Cr. Rev. No. 837 of 1917 that of lurking ho 

judgment.—This is a case in which and it is clear froi 
a conviction of lurking house trespass prosecution led < 
by night (S. 456, I. P. C.) has been re- merely that the h 
corded by the trying Magistrate and has ant was entered 
been confirmed by the Sessions Judge circumstances cov 
on appeal. The case has come before us in S. 443, I P 
in revision, substantially upon the plead- lurking house, tre 
ing that on the view of the facts taken committed with i 
by the learned Sessions Judge the latter The accused in hi 
ought to have held that no offence had ing been caught a 
been proved. One difficulty we must of the complainan 
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fair to do so in the face of the. express 
denial of those facts by Mt. Bhagia (the 
young woman principally concerned) in 
the evidence given by her before the 
Court. We dismiss the application and 
confirm the conviction and sentence 
passed by the Magistrate. The accused 
must surrender to his bail to undergo the 
unexpired portion of his sentence. 

Cr. Ref. No. 752 of 1917 
Piggott, J. —This is a reference by 
the District Magistrate of Banda in a 
case in which one Chhote Lai was tried 
summarily by a First Class Magistrate 
of that district. The offence alleged was 
that of lurking house-trespass by night, 
and it is clear from the record that the 
prosecution led evidence to prove, not 
merely that the house of the complain¬ 
ant was entered by Chhote Lai under 
circumstances covered by the definition 
in S. 443, I. P. C , but also that the 
lurking house-trespass in question was 
committed with intent to commit theft. 
The accused in bis defence admitted hav¬ 
ing been caught at night inside the heus* 
of the complainant Badri under the cir- 


uecessarily feel in dealing with the case 
on these lines is that the learned Ses¬ 
sions Judge has not definitely found the 
facts to lie in accordance with the argu¬ 
ment addressed to us in support of this 
application. The facts in question were 
not alleged by the accused himself, but 
certain circumstances suggesting the pos¬ 
sibility of their existence were deposed 
to by some of the witnesses called for 
the defence. The learned Sessions Judge 


cumstaDces deposed to by the prosecu¬ 
tion witness. He suggested that those 
witnesses were not speakiDg the truth 
with regard to his having stolen or at¬ 
tempted to steal any of Badri’s property. 
He pleaded that his intention in effect¬ 
ing a secret entry into Badri’s house had 
been to carry on an intrigue with the 
widowed mother of the said Badri. He 
pleaded further that he had entered the 
house at the express invitation of this 


has in effect said that even supposing the 
facts to bo a3 now* suggested on behalf of 
the accused, the conviction must bo up¬ 
held. In substance the case before us is 
really governed by the decision of this 
Court iu the case of A lulla v. Emperor 
(1) and might well have been affirmed on 
those grounds. Apart from this, we have 
just been considering in connexion with 
Criminal Reference No. 752 of 1917 the 
question of law which has been discussed 
in connexion with the present applica¬ 
tion and we need only say that we think 
the conviction in the present case could 
be justified along the line of argument 
followed by the learned Sessions Judge. 
Iu saying this we are by no means ad¬ 
mitting the facts to be as suggested on 
behalf of the accused. It would be un- 

-TaTr 1915 All 173-37 All 396=29 I C G7 
=16 Cr L J 435. 


woman. • 

The trying Magistrate refused to in¬ 
quire fully into the facts. He has left it 
uncertain whether there was any truth 
in the defence above set out. He says 
that even on the accused’s own state¬ 
ment of the facts, an offence, namely, 
the offence of lurking house-trespaso by 
night, punishable under S. 456, I. P. C., 
was established. Ho convictedand sen¬ 
tenced Chhote Lai accordingly. The 
District Magistrate, in referring the case, 
has relied upon the roported decision of 
a Judge of this Court in the case of Gaya 
Bhar v. Emperor (2). It has been sug¬ 
gested that this decision is inconsistent 
with that of another Judge of this Court 
in the case of Mulla v. Emperor (1). In 
our opinion the two de cisions are not in- 

2. (1916) 38 All 517=35 IC 979=1/ v,r L J 
419. 
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consistent and %ve agree substantially 
•with both of them. When the evidence 
shows that a man has been found lurk¬ 
ing at night inside the house of another 
[person, a perfect stranger to him, or a 
person in whose house he has no apparent 
business, the prosecution will be entitled 
to ask the Court to infer from these fact9 
[that there was a guilty intention on the 
part of the accused sufficient to bring his 
action within the purview of S. 441, 
il. P. C. This was clearly laid down in 
the case of Balmakand Ram v. Ghan - 
samram (3) and also in the case of Prem- 
anundo Shaha v. Brindabun Chung (4). 
And in dealing with cases of this sort we 
may remark that Magistrates should not 
[overlook the existence of S. 509, I. P. C., 
when they are considering the allegation 
[on the part of the prosecution that the 
entry by the accused into the premises 
;in question must presumably have been 
with intent to commit some offence.. 
Difficulties are only likely to arise when 
the accused himself pleads in his defence 
and establishes, either by direct evidence 
or by way of reasonable inference from 
proved facts, that he had some specifio 
intention in entering the house and that 
tho intention in question was neither to 
commit an offence nor to intimidate, in¬ 
sult or annoy any person in possession of 
the house. 

* of 3 - 106. Evidence 

Aot (1 of 1872), may also be referred to 
in this connexion. • In the case now be¬ 
fore us the accused alleged two things, 
firstly, that he had entered the house at 
tho request of one of its inmates and. 
.secondly, that ho had no intention of in¬ 
sulting or annoying the complainant 
Badn Presumably it might be suggest- 

th ° latt8r Pl0a wa9 
sufficiently established by the precau¬ 
tions taken by him to conceal from Badri 
the fact of his presence in the house. At 

/ Vu Wa9 olearl y n ° Part of the 
case for the prosecution that Badri knew 

«f the existence of any intrigue between 

the accused ahhote Lai and his mother, or 

bad ever forbidden Chhote Lai aocess to 

his house on the ground of his knowing or 

auspeoting the existence of suoh intrigue. 

We make these remarks beoause we thinir 

Ad P T°ndi ble bh % deoi8ion of the learn¬ 
ed Judge of this Court in the case of 

OayaBharv. Emperor (2) mav nossibli 

3. (1896) 22 Caf89i; ----• 

4. (1896) 22 Oa! 994. 


be interpreted too widely and may be 
heid to apply to cases in which an ac¬ 
cuse! person has forcibly or clandestinely 
entered a house which he knew to have 
been definitely closed and barred against 
him by the owner thereof. In such cases 
it might not be a sufficient answer to a 
charge of criminal trespass for the accused 
to say that he personally hoped that the 
owner would remain in ignorance of the 
fact of his entry. The Court may find on 
the facts that the intention to insult or 
annoy under such circumstances was 90 
clearly inherent in the acts of the accused 
as to form an essential part of the pur¬ 
pose with which entry into the house 
was effected. 

On this point the remarks of the learn¬ 
ed Judges of the Bombay High Court in 
the case of Emperor v. Lakshman Iiaghu- 
nath (5) are certainly pertinent. In our 
opinion there should have been a further 
enquiry into this case before the accused 
was either convicted or acquitted. Ho 
was anxious himself to summon tho com¬ 
plainant 9 mother as his witness, and 
the trying Magistrate has given no valid 
reasons for refusing that request. Ifc 
may be that this woraan'sovidence would 
have entirely satisfied the Magistrate a 9 
to the faot9 of the case, and the Magis¬ 
trate may come to the conclusions that 
the allegations made by the accused in 
his defence are wholly false and that he 
has aggravated his position by putting 
forward these allegation and dragging a 
respectable woman into Court on the 
strength of them. On the other hand, if the 
Magistrate finds the facts to be alleged by 
the accused, the case should be decided on 
the principles of lawllaid down in the rul¬ 
ings to which we have referred, including 
the decision of this Court in the case of 
GayaBhar v. Emperor (2) from which, if 
the principlosl aid down are properly limi¬ 
ted and understood, we see no reason to 
dissent, we set aside the conviction and 
sentence in this case, but we do not acquit 
the accused Chhote Lai of the offence 
charged. On the oontrary we direct the 
Magistrate to proceed with the trial, to 
enquire into the truth or otherwise of the 
defenoe set up and to pass 3 uoh orders 
in the case as appear to him correct and 
appropriate. 

Walsh J— I agree. What I propose 
to say on the question of law referred to 

TTnm tb ? ° a8e and alB0 g«I£jnal 

*• (1902) 26 Bom 658* — 
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vision No. S37 of 1917 before us for 
orders. I think it is a question of fact 
in each case. As Bower, L. J. says in 
Edgington v. Fitsmaurice (6), 

“the state of a man’s intention is as much a 
question of fact as the state of his digestion.** 
and the real question of law is whether 
when there has been a conviction, there 
is any evidence of intention justifying 
the conviction. I think there is no conflict 
between the reported cases at all and I 
venture to sum up the result of them in 
this way. I think they come to this 
that if there is an invitation, or compli¬ 
city by the woman, combined with an 
intention to preserve strict secrecy, then 
it is difficult to say that there is any in¬ 
tention to annoy a third person, but if 
that third person has expressly prohibi¬ 
ted the accused thon his act becomes a 
direct defiance to an express order, and 
it is impossible to say that you cannot 
infer from it an intention to annoy the 
author ef the order. I think this is what 
has already been established by the deci¬ 
ded cases. I agree with the'decision of 
Knox, J. in Mtilla v. Emperor (l) that a 
man found inside the complainants 
house who makes no statement of reasons 
for being there or gives an explanation 
which is demonstrably false, i3 clearly 
liable to he convicted on the ground that 
the burden of proof lies upon him and ho 
has nob discharged it. I do not under¬ 
stand that Sunder Lai, J. differed from 
that decision. On the contrary he seems 
to have agreed witli it. Sunder Lai, J. 
held in Gaya Bhar v. Emperor (2) that 
mere knowledge on the part of the accused 
that ho is likely to cause annoyance is 
not sufficient, and in coming to that con¬ 
clusion ho merely followed the case of 
Queen - Empress v. Rayapadayachi (7), 
where it was held that although o man 
may know his act is likely to oau?e an¬ 
noyance, it does not necessarily follow 
that he does the act with in ent to 
annoy. And so far I think Sunder Lai, 
J., and the Madras High Court were 
really giving effect to the absence from 
this section (S. 441) of the words found 
in a cognate section, namely, S. 297 were 
the knowledge that the feelings of a per¬ 
son are likely to be wounded is one of 
the ingredients of the offence. This view 
is borne out by the decision in Emperor 
v. Lakshman Raghunath (5) , to whi oh 

0. (1885j 29 Cl» D 459. 

7. (169G) 19 Mad 240. 


my brother Pig^ott has already referred. 
In that case there was a distinct prohi¬ 
bition. 

The accused only wanted to get at their 
judgment-debtor and trespassed upon the 
complaiuant’s house in order to do it. 
Some people might bo annoyed by that 
while some people might not mind it, and 
aD enemy of the judgment-debtor certain¬ 
ly would not. But in the particular case 
the complainant forbade them to do it 
and it was held—and I agree with the 
decision—that in the face of his order 
directly forbidding them, an offence was 
committed within this section. There 
is a passage in that judgment which 1 
adopt: 

“Wheu it is uncertain whether a particular 
result will follow (as in the Madras case in which 
the accused hoped to keep his conduct secret) 
there may bo no intent to cause that result oven 
though it may be known that the result is likely. 
But it seems impossible to contend when an act 
is done with a knowledge amounting to practical 
certainty that a result will follow that it is not 
intended to cause that result." 

Regard must obviously be had to all 
the circumstances of the case. It may 
sometimes happen, I suppose in this 
country as in others, that a man who is 
making love with another man’3 wife is 
doing it not merely with the tacit appro¬ 
val of the husband, but as the result of t> 
conspiracy, if I may use -the word, bet¬ 
ween the husband and the wife to enable 
tho wife to got away from the husband 
and find a protector. -Such case are not 
unknown. In such a case the man might 
not kuow that his visits were approved 
by tho husband and might think that he 
was successfully carrying on a secret in¬ 
trigue, the truth being that tho husband 
was assisting the wife all the time. I 
take it that no Court ought to find, if 
those facts were established and although 
the man complained against himself might 
have thought that his conduct was likely 
to annoy, that he had any iutention of 
annoying the husband. I agree with the 
view taken by the learned Sessions Judge 
of Cawnpore in the case which is before 
us, Revision No. 837 of 1917, that if tho 
accused knew that he had been expressly 
prohibited from entering the house by tho 
uncle it is legitimate to infer that he in¬ 
tended to annoy by persisting. # Ano¬ 
ther example is that of a son in disgrace 
who persists in entering his father o 
house after a direct prohibition. I tbint 
this feature of tho case in Reference No- 
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®37 of 1917 just marks the dividing line 
between the two cases. I entirely agree 
with the order proposed in the case be¬ 
fore us. The facts must be ascertained 
before the final decision can be arrived 
at. 

V.B./r.K. Order accordingly. 


* A. I. R. 1918 Allahabad 303 (1) 

Knox, J. 

Makhan and others —Applicants. 

v. 

Emperor —Opposite Partv. 

Criminal Ref. No. 1015of 1917, Decid¬ 
ed on 17th December 1917, made by 
Sess. Judge, Mainpuri, D/- 5th Novem¬ 
ber 1917. 

* Criminal P. C. (1898), S. 397-Order 
that sentences passed on accused in two 
trials held on same day should run con¬ 
currently is not illegal. 

An order that sentences of imprisonment passed 
upon an accused in two trials held on ono and 
the same day should run concurrently is not 
illegal inasmuch as until an accused has actually 
passed into the jail ho is uot undergoing a 
sentence of imprisonment within tho meaning 
°f S. 397. [p 303 c 1,2] 

Judgment. This is a reference made 
by the Sessions Judge of Mainpuri. He 
bas submitted the case with a request 
that tho convictions and sentences of all 
tho applicants may be quashed. Tho ap¬ 
plicants are Makhan, Sultan, Nathn and 
Chiranji, and the order which I am asked 
to revise is dated 19th October 1917 
whereby these persons save Chiranji were 
sentenced to one month's rigorous im¬ 
prisonment and Chiranji was sentenced 
to pay a fine of Rs. 25 and in default of 
fane to undergo one month's rigorous im¬ 
prisonment. The reason given are that 
tho concurrent sentences passed on Makhan 
and Sultan are illegal. On reference to 
the record it appears that Makhan and 
Sultan were convicted under Ss. 325 and 
323 for assaulting two other persons on 
tho same occasion. It further appears 
that at another trial, in which sentence 
was passed on the same day as in the 
caso under reference, they were tried and 
sentenced for another ofTence. The Magis 

fcha ° a8e a “ der reference directed 
that the sentences of imprisonment Bhould 
|run concurrently with those passed in 
the other case. The learned Judge con- 
siders that fchis order wa9 illegal. I fail 
to see that it was illegal. Apparently 
the learned Judge had in his mind S. 397 
riminal P. 0., but that refers only to 
'the ease of persons who are already 


undergoing a sentence of imprisonment. 
It is true that the sentence of imprison¬ 
ment had been pronounced in the second 
case; hut until an accused has actually- 
passed into the jail I am not prepared to 
hold that ho was undergoing a seDtencej 
of imprisonment. I find that the Bombay! 
High Court in the case of Emperor v.j 
Mahomed Isaf Habib (l) hel l that such 
an order was not illegal. The learned 
Judges there say that the trials took 
place ou one and the same day and oue 
after the other, so it was for all practical 
purposes one trial. 

Tho next reason which tho learned 
Judge assigns is that tho caso should not 
have been tried separately from the case 
in which Ajudhia and Hukum Singh were 
the principal accused. There was only 
ono assault according to tho learned 
Judge. The complainant’s caso wa 3 Wiat 
he was waylaid by certain persons who 
heat him and wore carrying him off, when 
other persons arrived on the scene to 
help him. These were then assaulted in 
turn by two of the original assailants of 
the complainant and two other friends of 
theirs. Legally two, if not more, offences 
were committed and the two assaults 
were two separate transactions. The 
third reason given is that the learned 
Sessions Judge has held that the other 
case was not brought homo to Sultan. 
It by no means follows that this oase 
was a false one. The fourth reason is 
that the case should he doubted as being 
an afterthought, mainly because these 
persons were not mentioned in the first 
report. I am not satisfied that there has 
been any case in which I ought to iuter- 

f re ; * sefc aside the reference and direot 
that the record be returned. 

V.B./R.K . _ Reference rejected. 

1. (1911) icTI C 7G9=12 _ Or~lTj~241. _ " < ~" 
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Banerji AND PlGGOTT, JJ. 
peUant g,t,aMdaS ° 0ndka ~ pla iofciff~ Ap- 

V. 

Ram Kumar Ramesher Das — Defen- 
dant Respondent. 

on F 97 8 i A ? Peal 29 o£ 1918 . Decided 

Snh 2 T 7t !* JU £ 8 1918 fr0 “ BD 0rd6r Of 
Sub-Judge, Cawnpur, D/- 4th February 

Civil P. C. ( 1908 ). O. II Rr c 7 , 

Interrogatories objected aifrrelevan^CouTi 
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must decide the question before requiring 
party to answer or refuse. 

Where a plaintiff to whom interrogatories have 
been put by the defendant objects that they are 
not relevant to the issues, it is the duty of the 
Court to adjudicate upon the question and to 
the plaintiff an optiou of complying or refusing 
to comply with a clear and specific order directing 
him to answer such of the interrogatories as the 
Court holds to be relevant. [P 304 C 2 P 3C5 C 1) 

B. E. O'Conor and S. Sulcman — 
for Appellant. 

jloti Lai Nehru, Tej Bahadur Sapru 
and Janalii Prasad — lor Respondent. 

Judgment.—This is an appeal agains fc 
an order passed under O. 21, R. 11, Civil 
P. C., dismissing a suit for want of pro¬ 
secution, on the ground that the plaintiff 
had failed to comply with an order to 


answer interrogatories. The suit was 
between two trading firms and the claim 
was one for damages for breach of con¬ 
tract. The plaint wa3 filed on 15th 
August 1917 and issues were fixed on 
loth September 1917. On 2nd Novem¬ 
ber 1917 the defendant put in a list of 
interrogatories, ten in number, and asked 
that the plaintiff be ordered to answer 
the same. This order was served on the 
plaintiff on 12th November 1917. Seven 
days larte, that is to say on 19th Novem¬ 
ber 1917, the plaintiff came into Court 
with a statement and affidavit in the 
course of which ho answered the first two, 
and claimed to have also answered the 
third of the interrogatories. In respect of 
the remaining seven ho objected that they 
were irrelevant to the issues for trial. 
This was an objection taken under R. 6, 
0. 11 and it required adjudication by the 
Court. The learned Subordinate Judge 
seems to have thought that the only re¬ 
medy open to the plaintiff, if he objected 
to answering any of the interrogatories, 
was to ask to have the interrogatories to 
which ho objected set aside or struck out 
under O. 11. R. 7. It ^etna to ub that 
R 6 above referred to gave the plaintiff 
an alternative relief of which in fact he 
availed himself. On 22nd November 1917, 
in tne absence of the plaintiff, the defen¬ 
dant nut in an application purporting to 
be under O. 21, R. 11. asking that the 
plaintiff he required to answer further, 
that is to say. to return answers to the 
remaining seven interrogatories. On this 
an ex parte order was passed in the fol- 


1 The plaintiff be asked to answer the in- 
rogatories. If ho fails to comply he will do 
B0 at his own risk *” 


On 26th November 1917 the plaintiff 
presented to the Court a formal petition 
asking it to reconsider the ex parte order 
of November 22nd. He reiterated that 
the interrogatories which he had failed 
to answer were irrelevant and expressly 
appealed to the Court to deal with this 
objection and to pass specific orders in 
respect of each of the’questions objected 
to. It was in the order passed on this 
application that it seems to us -that the 
learned Subordinate Judge went distinctly 
wrong. He begain by saying that the 
order of 22nd November was not pre¬ 
judicial to the plaintiff, a vague expres¬ 
sion which necessarily left the parties in 
doubt as to the intentions of the Court. 
He concluded by saying that he deoliued 
to reconsider the said order. He did 
this admittedly without pronouncing any 
opinion on the question of the relevanoy 
of any one of the interrogatories to which 
the plaintiff' had objected. On 1st Decem¬ 
ber 1917 the defendant put in an appli¬ 
cation under R. 21 asking the Court to 
dismiss the suit, which wa9then set down 
for hearing on 4th February 1918. Even 
this application the Court did not deal 
with at once, but directod that it should 
be put up on the date of the hearing. Id 
the interval the parties caused commis¬ 
sions to bo issued and witnesses to be 
summoned. The Court then took up the 
defendant's petition of 1st December 
1917, took into consideration the ques¬ 
tion ofjthe relevancy of the interrogatories 
to which tho plaintiff had objected, held 
that those interrogatories were relevant, 
and then without offering the plaintiff 
any further opportunity of answering the 
same, proceeded to dismiss the suit under 
the rule in question. The learned Sub¬ 
ordinate Judge remarks that ho was com¬ 
pelled to adopt this course apparently 
by reason of his desire to correct abuses 
of procedure which he had observed in 
the conduct of other litigations in his 
Court. 

Ho was certainly not compelled by tho 
provisions of O. 21, R. 11. to dismiss the 
suit and as a matter of ordinard fairness 
to tho parties, he should have taken into 
consideration the fact that the plaintiff 
had been waiting from 19bh November 
1917 to that date for a clear adjudication 
upon his objection to the relev&aoy of 
seven of the interrogatories. We think 
that the Court below was not justi6ed 
by anything in the provisions of O. 
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Civil P. C., in postponing its adjudica¬ 
tion upon this question to the date of 
hearing and then refusing the plaintiff 
the option of complying, or refusing to 
comply, with a clear and specific order 
directing him to answer such interroga¬ 
tories as the Court might hold to be rele- 
vant. The order which the Court had 
passed on 26th November 1917 was cal¬ 
culated to mislead the plaintiff. It does 
not seem to us that he had adequate 
warning of the course which the Court 
below intended to take. For these reasons 
we set aside the order complained of and 
remand the suit to the Court below for 
"trial on the merits. Costs here and 
-hitherto will he costs in the cause. 

-V.R./r.k, Appeal allowed . 
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Banerji and Ryves, JJ. 

Lala Ram —Plaintiff—Appellant. 

V. 

Thakur Prasad —Defendant—Respon¬ 
dent. 

Second Appeal No. 1340 of 1916, Deci¬ 
ded on 1st July 1918, from a decree of 
Mainpuri, D/- 13th April 

R C i;“ nS 1 ?. of 19 °8), S. 60 (c) and O. 21. 

«- j . . ,e , CllOB undor S 60 (c) cannot be 
raised in defence in suit for possession by 
auction purchaser obtaining formal posses¬ 
sion, if no objection was raised in execu¬ 
tion. 

Plaintiff, who was tha pnrchassr of a house 
in oiecutlon of a decrao and had obtained for¬ 
mal delivery of possession, brought a suit for 
actual possession of the house. Tho cl.im was 
oontested ou tho ground that tho house claimed 
«°M 8 ?' “ n , a ? rlouUarlat an* wm thero- 
vllu, «i\u abta t0 . 9 ! * le ,n 0X ‘ ,outlo ° of a deeroa in 

?wi si 'T. of S ‘ 60 (o> - 0ivil p - 0 .: 

ta^t^«oh!! fc f. th8 i d ° ,andant bftlrio 8 failed to 
°? “ ox4outio “ of tho decree and 

Wrn Ak , bee ,- m9 °o“olo*lvo as between 
liim and the plaintiff, it was not open to him 
to contend that the sale ought never to ha™ 

Jhasor P “ 0a B “ d C ° n70yed D ° tltle t0 tho P<ir- 
-cnaser, rp qqq q 

Saleshwan Prasad-tor Appellant. 

Aent an Lal Aaarwala ~ io * Respon- 

i —This appeal arises out of 

j suit brought by the plaintifif-appellant 

belonged to the defendant-respondent 7 

In execution of a deoree obtained against 
•the said defendant the house x was sold by 

191 oT /v fat ba ° k L a3 2 3rd November 

iiff 10 St P “ robaaad b y the plain- 
He obtained formal delivery of 

1918 A/89 & 40 


possession, hut as he did not get actual 
possession he brought the present suit. 
The claim wae contested on the ground 
that the house claimed.was the house of 
an agriculturist and was therefore not 
liable to sale in execution of a decree in 
view of the provisions of S. 60 (c), Civil 
P. C. This objection prevailed in the 
Courts below and the suit was dismissed. 
The plaintiff has preferred this appeal 
and he raises two questions. 

The first is that the lower appellate 
Court ought to have determined whether 
the house was the house of an agricul¬ 
turist or was appurtenant to the house 
of an agriculturist within tho meaning of 
Cl. (o), 3. 60; and secondly, even if the 
house was of the description mentioned 
in that clause, whether after the sale and 
confirmation of sale It was open to the 
defendant at this stage to question the 
validity of the sale and the title which 
the plaintiff had acquired under it. As 
regards the first point the lower appel¬ 
late Court says that it was a faot not 
disputed that the defendant was a tenant 
and that the house in dispute was an 
appurtenance to his tooanoy. Wo most 
acoept this statement of faot a 9 oorreot 
and assume that the house in dispute is 
an appurtenanoe to the tenancy of an 
agriculturist as suoh. If an objection 
had been taken before the auction-sale it 
ought not to have been sold, but the ques. 
tion which arises is, whether after the 
sale and the confirmation of the sale it 9 
validity can now be questioned by the 
defendant as against whom the sale has 
become conclusive by reason of its con 
firmatioD. Under O. 21, R. 92, after a 
sale has taken place and has bsen oon- 
hrmed, the auotion.purohaser acquires a 
title to the property. In the present 
instance no objection to the sale was 
raised before it took place or at any time 

iu th - 6 p,aadin S 3 ^at 
the defendant-judgment debtor was nob 

“A" 8 ° f k\ 0 ex0oution Proceedings ; 80 
that as between him and the auotion- 

fc ?- e 9a,e haa become conclusive 
and fche auction-purchaser hag acquired a 

vested interest in the property sold. If 

daf«nd° n f h t d r be0n raised 0n bebalf of the 
defendant before the auotion-aale, the 

Court would have had jurisdiction to 

consider and decide whether the property 

3 fin th ®, . d ® aori Ption mentioned in 
s. 60 (o), and 1 f it had deoided that the 
property was liable to sale and no appeal 
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had been preferred against such decision, 
the sale of the property could never be 
questioned. 

In the present case no objection having 
been taken and the sale having become 
conclusive as between the parties, it is 
not open, in our opinion, to the defen. 
dant, after tho lapse of so many years 
from the date of the sale, to contend 
that the sale ought never to have taken 
place and conveyed no title to the pur¬ 
chaser. This view is supported by the 
decision of this Court in Umed v. Jas 
Ram (1) and also by tho decision re¬ 
ferred to in the judgment in that case. 
The rulings of the Bombay High Court 
in Pandurang v. Krishnaji (2) and of 
tho Calcutta High Court in Dwarkanath 
Pal v. Tarini Sankar Roy (3) are to the 
same efleet. The only case in which a 
contrary view appears to have been held 
is'the unreported judgment of a Single 
Judge of this Court in Second Appeal 
No. 327 of 1010, decided on 16th January 
1911. In that case the learned Judge 
held that an objection as to attachment 
and sale could not bo made before the 
auction sale. We are unable to agroe 
with this view and we do not feel our¬ 
selves justified in following that ruling 
in the face of the other rulings to which 
we have already reforred. The result is 
that we allow the appeal, set aside the 
decrees of the Courts below and decree 
the plaintiff's suit with costs in all 
Courts. 

V.B./R.K. Appeal allowed . 

1. (1907) £9 All 012. 

2. (1904) 28 Bom 125. 

3. (1907) 34 Cal 199. 
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Richards, C. J. and Banerji, J. 
Mrs. E. E. IF. Meik , In the goods of 
Testamentary Case No. 7 of 1916, De¬ 
cided on 4th December 1916. 

Court-fees Act (7 of 1870), Ss. 19 (8), 19 (1) 
and Sch. 1, Art. 11—No court-fee is payable 
for probate where net assets after deductions 
mentioned in Sch. 3-B is less than Rs. 1000. 

No duty i9 payablo in respect of a grant of 
Probate or Letters of Administration where the 
valuo of tho estate, after making tho deductions 
specified in annexure B of Sch. 3 to tho Court- 
fees Act, is less than Rs. 1,000. [P 307 0 2] 
A. H. C. Hamilton —for Applicant. 

A. E. Ryves —for Board of Revenue. 
Judgment. —A question has arisen as 
to the proper court-fee payable in respect 
of this estate. It is admitted that the 
assets of the deceased, if no deductions 


re Mrs. Meik 1918* 

are to he made for the debt9 or funeral 
expenses of thedecoased, exceed Rs. 1,000 
in value. On the other hand, it is ad¬ 
mitted that if the debts and funeral ex¬ 
penses of the deceased are deducted, the- 
assets are less in value than Rs. 1,000. The 
administratrix contends that no court-fee- 
is payable. On the other hand, the Board 
of Revenue contend that duty i9 payablo 
either on the gross assets or on the net 
assets after deducting dobt3 and funeral 
expenses. S. 19, court-fees Act pro¬ 
vides, inter alia, as follows; 

“Notbiug contained in this Aot shall rendor 
tho following documents chargeablo with any 
fee. 

Amongst the documents set forth is; 

“Letters of Administration, where the amount 
or value of the property in respect of which the 
letters shall be granted does not exceed one 
thousand rupees.” 

It is admitted here that the court-fee, 
if payable at all, is payable under the pro¬ 
visions of the Act. -S. 19-1 provides that 
no order entitling a petitioner to Letters 
of Administration shall be made upon an 
application for such grant until the peti¬ 
tioner has filed in Court a valuation of 
the property' in the form set forth in 
Sch. 3, and the Courtis satisfied that the- 
fee mentioned in No. 11, Sob. 1 has been 
paid. Sch. 1, No. 11, provides, amongst 
other things, that Letters of Administra¬ 
tion are subject to a fee of Rs. 2 percent, 
on the amount or value. Col. 2 is a. 
repetition of S. 19 (viii). providing that 
duty is payable when the amount or value 
of the property in respect of which the- 
grant is made exceeds Rs. 1,000 but doe9- 
not exceed Rs. 10,000. Sch. 3, contains 
the form of valuation referred to in S. 19-1, 
together with a form of affidavit to be 
made by the applicant. Para. 1 is a 
statement by the deponent that he has 
set forth in annexure A to the affidavit 
all the property and credits of which the^ 
deceased was possessed at the time of his • 
death. Para. 2 is a statement by the de¬ 
ponent that he has set forth in annexure B 
all the items which by law he is entitled 
to deduct. Annexure B mentions, amongst- 
the items which the administrator is- 
allowed by law to deduct, the debts due 
from the deceased and payable by law out 
of his assets, together with his funeral ex¬ 
penses. At the end of annexure A, which 
contains particulars of the gross assets,. 
the following words.appear; “Deduct the 
amount shown in annexure B not subject. 
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to duty” and concludes with the words 
"net total.” 

The argument put forward on behalf of 
the Board of Revenue is that S. 19 (viii) 
only permits letters being granted with¬ 
out a court-fee where the amount or value 
of the property in respect of which Letters 
of Administration are granted does not 
exceed Rs. 1,000. It is contended that 
the Letters of Administration cover all 
the gross assets, and that, therefore, the 
duty must be paid on the gross assets; 
and that, even if this is not so, the duty 
is at least payable at the rate of 2 per 
cent, upon thegross asaetsafter deducting 
such debts and other things as are per¬ 
mitted by law to be deducted. It seems 
to us that this last contention cannot be 
sustained, because either theduty is pay¬ 
able, as provided by the 6xpre3S words of 
the section, upon all the gross assets 
without any deduction or not at all. 1/ 
S. 19, Cl. (viii), stood alone, this would 
appear to be the meaning of the provison, 
although no doubt it would appear to 
work some hardship. The duty is really 
payable by the persons beneficially enti¬ 
tled to the estate. We may give an ex¬ 
ample of the iniquity that suoh a pro- 
vision would appear to cause. A deceased 
person dies possessed of an estate worth 
Rs. 900 without any debts. The persons 
beneficially entitled to the estate pay no 
duty. Anothor man dies leaving a gross 
estate worth Rs. 1.500 but debts amount¬ 
ing to Rs. 600. 

Tho beneficiaries in this case must pay 
duty upon Rs. 1,500 although their interest 
in the estate is the same, viz., Rs. 900. 
it is not easy to see why the beneficiaries 
in an estate like the last mentioned should 
even pay duty on Rs. 900, if the bene¬ 
ficiaries in the first mentioned escape. Ifc 
remains to be considered whether upon 
the trne construction of the Act, not- 
W, hstandmRany hardship that may arise, 
duty is nevertheless leviable upon the 
gross vft ue of the estate. We think that 
we are bound to read the sohedules to 

we hav« fch f Ct - , S ‘ 19 (1) ' t0 whi °h 
we have already roferrred. exnresslv 

oT Ad'milV 7 petitiooer E!5X 

to n A t:'“: s r‘“e "X & yt„a 

X ; i 8 * bB paia 

soh w a OD ; . Again turniD g fc ° 

oon. a whioh oontaina the form for 

LoUeL th f e A v . alu . at . ion - the petitioner for 
-Letters of Administration is Btated to be 


allowed bylaw to deduct thedobts, funeral 
and testamentary expenses, and in au- 
nexure A, which is headed: "Valuation 
of the *moveable and immovable property 
of the deceased,” the "net total” is made 
the total after deducting all tho items 
which are set forth in annexure B, and 
which the petitioner for Letters of Ad¬ 
ministration is allowed by law to deduct. 
We think that on the true construction of. 
the Act, no duty is payable where the 
value of the estate after making the do’ 
ductions specified in annexure B of Sch. 3, 
is less than Rs. 1,000. We accordingly 
hold in the present case that tho appli¬ 
cant is not liable for any court fee. 

V.B./r.k. Order accordingly. 
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Tcdball and Piggott, J.J. 

Ram Saran Lai and another — Ap¬ 
plicants. ” 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 566 of 1917, De¬ 
cided on 6th August 1917, made by Sosa. 
Judge, Farrukhabad. 

Stamp Act, (1899). S. 62-Petition .fating 
term, of compromiie between parties and 
praying for decree doe. not require engrossed 
gs ierai stamp— Compromise. 

Tho Patties to a suit came to an orsl agreo- 
ment and thereupon presented a petition to tho 
Court informing it of the terms of tho agree¬ 
ment and praying that a decree might be passed 
in accordance therewith : F 

Held : that the petition did not require to be 
engrossed upon a general stamp, but only re¬ 
quired tho ordinary court-fee libel, fp 30s C 1] 

R. Maleomscn —for the Crown. 

Judgment -This is a reference by 
the cessions Judge of Farrukhabad in the 
case of two persons. Ram Saran Lai and 
Sheo Narain, who have been convioted 
by a Magistrate under S. 62, Stamp Act, 
and have been sentenced to a fiue of R g 5 

as° h foll Th0 f n tS may be very briefl y put 
os follows : One of the accused Sheo 

Narain sued the other aooused, Ram 

Saran Lai m Suit No. 977 of 1916 in the 

Munsif s Court at Farrukhabad to re 

cover some money on the basis of a 

simple mortgage. The parties came to 

° r “® OU ‘°* Co «*t. They agreed “orally“ 
that the defendant was to pay down** 
cer a,n part of the debt in cash* that the 

«st D oUhe Wa8 t0 haVG u, de0ree for the 
rest of the money payable in annual in 

stalments, and that incase n f!“ i 

fault the plaintiff was to be able to^ 6 " 

cute hie decree at once for the whole sum, 
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Lachmi Nabain 

then due. The agreement was not re¬ 
duced to writing. The parties walked 
into Court and presente 1 a petition to 
the Munsif praying that a decree might 
be passed in the case in the terms of the 
compromise at which they had arrived 
out of Court, and in that petition they 
informed the Court of the terras of the 
compromise. The Court thereupon passed 
a decree in favour of the plaintiff, but it 
sent the petition to the Stamp Officer on 
the ground that it was an agreement 
which ought to have been stamped with 
a general stamp. The Collector directed 
the prosecution of these two persons for 
an offence under S. 02 of the Act, and 
they have now been fined Rs. 5 each. 

The learned Sessions Judge is of opi¬ 
nion that the document in question was 
a petition to the Court requiring only a 
court-fee stamp ; that it wa9 unnecessary 
to have it engrossed upon a general 
stamp at all; that the conviction was bad 
in law and should be sot aside. In his 
referring order the Judge has referred to 
the decision in Surju Prasad x.Bharoani 
Sahat (1) and has distinguished that case 
from the facts of the present case. Wo 
fully agree with him that the present is 
a totally different case to the one re¬ 
ported. The Madras High Court in Re - 
ference under Stamp Act , S. 40 (2) have 
gone perhaps a little further even than 
it is necessary for us to go iu the present 
instance, but we agree that the document 
in the present case was merely a petition 
to the Court informing it of an agreomont 
into which the parties had orally entered 
out of Court to compromise the suit, and 
praying for a decreo in the terras of the 
compromise. As such the document did 
not require to be engrossed upon a gene¬ 
ral 9 tainp. but only required the ordinary 
court fee label. In our opinion the con¬ 
viction in this case is bad in law. Wo set 
it aside an l wo direct that the fines, if 
paid, be refunded. 

V.B /k K._ Con viction set aside . 

17(1878-80) 2 All 481. 

2. (1885) 8 M id 15. 
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Lachmi Narain Dule —Appellant. 

v. 

Kishun Lai —Respondent. 

First Appeal No. 13 of 1918, Decided 
on 26th June 1918, from order of Sub- 
Judge, Mirzapur, D/- 31st October 1917. 


v. Kishun Lal 1918 

Provincial Insolvency Act (3 of 1907) 
S*. 6 (3), 15 and 16 (1)—Debtor’s petition for 
adjudication —Court is bound to make in¬ 
quiry before passing order. 

Where a debtor’s petition nlleges facts suffi¬ 
cient if established, toentitle him to present his 
petition under S. G (3) the Court is bound, after 
completin g the ueeo?$ary inquiries, to come to a 
decision in rcsptct of the various matters 9p6ken 
of in S. 15 of the Act and then to dismiss the 
petition under that section, or to mako an order 
of adjudication as provided for in S. 16 (1) of the 
Act. IfP 808 0 2] 

Harnandan Prasad —for Appellant. 

Judgment.—This is an appeal by one 
Lachmi Narain Dube, who had applied to 
fcho Court of the Subordinate Judge exer¬ 
cising jurisdiction in the district of Mirza¬ 
pur to he adjudicated an insolvent. The 
application was op posed hy a creditor; 
the Court had examined the applicant and 
had taken certain evidence offered by the 
objecting creditor. The hearing was then 
adjourned for reasons which need not he 
discussed, and it continue 1 to be adjourn¬ 
ed over a number ol successivodate9 fixed 
for the hearing. Finally on 31st Octo¬ 
ber 1917 the case being called on, it was 
found that the applicant did not appear. 
The Court thereupon passed the following 
order: 

“Applicant is absent. Tho application is dis¬ 
missed for want of prosecution.” 

It seems to us that this order is not 
justified either hy tho circumstances of 
the case or by the provisions of the Pro¬ 
vincial Insolvency Act 3 of 1907. ihe 
debtor’s petition had alleged facts suffi¬ 
cient, if established, to entitle him to 
present bis petition under S. 6, Cl. (3) 
of the said Act. •Afrer completing the 
necessary inquiries the duty laid upon the 
Court was to come to a lecisionin respect 
of the various matters spoken of in S. 15 
of the said Act aud then either to dismiss 
the petition under the provisions of that 
section, or else to make an order of adju¬ 
dication. Oil this point tho words of 
S. 16 (1) of the Act are ole ir and manda 
tory. We therefore allow r his appealand 
set aside tho order of the Court below. 
We return tho record to that Ciurfc with 
orders to re-admit it on loirs file of pend¬ 
ing applications and to dispose of it ac¬ 
cording to law. The appeal is not opposed 

and there is no necessity for us to make 

any order a3 to costs. 

V.B./r.K. Appeal allowed . 
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Piggott and Walsh, JJ. 

Banarsi Das —Defendant—Appellant. 

v. 

Sheodarshan Das Shastri —Plaintiff 
Respondent. 

First Appeal No. 170 of 1916, Decided 
on 126h February 1QJ8, from decree of 
Sub-Judge, Agra. 

(a) Hindu Law— Alienation — Coparcener 
acting on behalf of family—Alienation can 
be impeached by other member# not partie# 
to it as being made without authority— 
Alienation is good as against stranger. 

if oneor more members of a Hindu joint family, 
purporting to act on behalf of tbe family as a whole 
make an alienation of joint family property, 
it is open to those members of the family who 
did not join in the alienation, to contend that 
the alienation was made without authority and 
not for valid necessity or for the benefit of tbe 
joint family and that it is not enforceable. But 
such alienation is good as agaiust a person who 
is not a member of tbe joint family and does not 
laim through the jointfamily. [P 312 C2 ;P 313 Cl] 

(b) Hindu Law — Religious endowment— 
Grant of property in favour of Mahant and 
his heirs for services rendered to temple is 
not grant to idol or temple. 

A grant of property made under a deed in 
favour of a mahant of a temple and his heirs for 
the services rendered by the mahant to tbe 
temple is not a grant of the property to tbe idol 
or to tbe temple, and the mabantand bisheirsare 
competent to deal with the property as their 
private proporty. [P 31G C 2] 

fc) Appeal Right of Legal representative 
of deceased party cannot appeal without 
obtaining*order bringing him on record. 

A legal representative of a deceased party is 
uot entitled to appeal as such legal representa¬ 
tive without first obtaining an order of the 
Court briuging him on to tho record in that ca- 
cit >\ IP 313 C 2] 

Lalii Mohan Bancrjx —for Appellant. 
B. E O'Conor and Peary Lai Banerji — 
for Respondent. 

Piggott, J.-The 

suit out of which this 
appeal and the connected Appeal No. 317 
of 1916 arise, was brought to enforce a 
mortgage-deed of 10th January 1881. The 
property hypothecated was the equity of 
redemption in a revenue-free grant in vil¬ 
lage Gadaya Latifpur and 600 bighas of 
revenue free land in another villagecalled 
Kbankara. It is recited in the deed itself 
that the latter of these two properties 
was already mortgaged with possession to 
the same mortgagees under a deed of 15th 
June 1866. Part of the consideration of 
the simple mortgage now in suit was the 
redemption of this older usufruotuary 
mortgage on the land in village Khankara. 
Uut of the total consideration of Rupees 
10,801 for tbe deed io 0a it a sum M 
Rs. 7,184 was calculated as due on the 


usufructuary mortgage of 15th June 1866, 
and was set apart for the redemption of 
the said mortgage. One effect therefore 
of the deed in suit was that the mort¬ 
gagors became entitled to re enter into 
possession of the land in village Khankara 
which had hitherto been in the possession 
and enjoyment of their mortgagees. It is 
further stated in the deed in suit that the 
revenue-f ree grant in village Gadaya Latif¬ 
pur was also mortgaged with possession 
to the same mortgagees under a deed of 
18th October 1865. It is only the equity 
of redemption which is hypothecated 
under the deed in suit. It is admitted 
that this mortgage of 18th October 1865 
has never been redeemed. The relief 
sought in the present suit is to bring to 
sale the equity of redemption in respect 
of the revenue-free grant in village 
Gadaya Latifpur and theentireright, title 
and interest of the mortgagors in respect 
of the land in village Khankara. Tho 
mortgagors under the deed are as follows: 

1. Mahant Lachman Das, disoiple of 
Mahant Ilari Das. 2. Khubi Ram and 
Ram Ratan, sons of GulabDas. 3. Hargo- 
bind, son of Ilardeo. Tbe evidence on tho 


iocuiu suuws birno one properties now in 
question in villages Gadaya Latifpur and 
Khankara were in the possession in tho 
year 1826 of one Mahant Kosho Das, des¬ 
cribed as priest of the temple of Sita- 
ramji. They were held by him under re¬ 
venue-free grants made by the Maharatta 
Government. This KeshoDas appears to 
have had a number of chelas or disciples, 
and it seems clear from the record that 
he himself bolonged to a celibate order of 
roligious ascetics. Kesho Das died some¬ 
where about the yoar 1828 and, under 
circumstances which will require to be 
further considered, he was succeeded in 
possession of the properties in suit by two 
persons, Hari Das and Gulah Das. * Tho 
former of these took the title of Mahant, 
lived as a celibate and would seem to have 
succeeded Kesho Das in theofficoof priest. 
Lulab Das was a married man and brought 
up a large family, seven sous of his being 
shown in tho pedigree the correctness of 
whioh has been admitted. Hari Das, how¬ 
ever adopted chela, and as his eventual 
successor in the Mahantship. Laohman 
Das one of tho sons of Gulab Das. This 

“ ^ a ° ha “* n Dft9 whosenamo appears 

asfche first of the mortgagors in the deed 
in suit. Of the remaining mortgagors two 
are sons of Gulab Das, while Hargobind 
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is a grandson of Gulab Das, his father 
Hardeo having presumably died before the 
execution of the deed in suit. There is a 
recital in the same deed to the effect that 
three other persons interested in the 
mortgaged property as descendants of 
Gulab Das are ‘not present here,” and 
the executants of thedeed undoubtedly pur¬ 
port to act for and on behalf of these 
alleged absent members of the family and 
to deal with the property as a whole, in¬ 
cluding the shares of the said absent 
members. 

The three persons thus specified are 
Har Pra9ad, an own brother of the exe¬ 
cutant Hargobind, Bhola, another grand- 
son of Gulab Das whoso father Baldeo we 
must presume to have died prior to the 
execution of this document, and Bal 
Kishen, another son of Gulab Das. There 
remains one other son of GulabDascalled 
Bhupal, who is not accounted for in the 
above statement of facts. His name nei¬ 
ther appears as an executant of the mort¬ 
gage deed in suit nor in the recital of 
those members of the family on whose be¬ 
half the executants of the deed purport to 
act. In the absence of any evidence to 
the contrary it seems a fair presumption 
that Bhupal had died prior to the execu¬ 
tion of this deed, and there is no evidence 
on the record to prove the contrary. The 
nearest the defendants have heean able to 
get is the production of certified copies of 
certain village records which purport to 
show Bhupal as alive in the year 1879. 
This doss not prove that he was alive in 
1831, and does not 9eom to me to out¬ 
weigh the persumption of his death which 
may reasonably be drawn from the wording 
of the deed in suit. It i3an admitted fact 
in the case that Lachman Das adopted as 
his chela another grandson of Gulab Das, 
namely, Raghunath Das, son of Khubi 
Ram, one of the executants of the deed in 
suit. This Raghunath Das similarly be¬ 
came a celibate Mahant and succeeded 
Lachman Das in the office of Mahant in 
connexion with the temple of Sitaramji. 
Raghunath Das ha3 6ince departed from 
the tradition of the family by adoptingas 
his chela a person named Banarsi Das 
who is an outsider, that is to say, not a 
descendant of Gulab Das, and in respect 
of whom it is alleged, though the matter 
has not been inquired into in the present 
case, that he is disqualified from succeed¬ 
ing to the Mahantship by the fact that he 
is a house-holder and a married man. 
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At any rate, on 29th May 1907, Mahant 
Raghunath Das executed a deed by which 
he purported to transfer all his rights, 
including both his personal property and 
his office as Mahant and whatever interest 
he possessed as priest, manager or trustee 
of the temple of Sitaramji to the afore, 
said Binarsi Dis. A suit was brought by 
Banarsi Das on the strength of this docu¬ 
ment in which he impleaded all the des¬ 
cendants of Gulab Das, together with 
certain persons alleged to be transferees 
of property appertaining to tho temple, 
but not the mortgagees under the deed 
now in suit or any representative of the 
said mortgagees. The suit was resisted 
upon a variety of grounds and after it 
had been dismissed by the Court of first 
instance it came before this Court as First 
Appeal No. d07 of 1910, decided on 28th 
October 1912. The learnei Judges of 
this Court expressly declined to deter¬ 
mine the question whether the property 
in suit in that litigation which included 
the property now in suit was or was not 
trust property belonging to the temple of 
Sitaramji. Their decision proceeded upon 
this line of argument either the property 
in suit was trust property as alleged by 
Banarsi Das, that is to say, appertained 
to a trust of which Mahant Raghunath 
Das was or had been the sole manager 
and trustee or it did not. If it did not 
Banarsi Das obviously had no cise at all: 
assuming for the sake of argument that it 
did there was uo evidence on the record 
to satisfy the Court that Raghunath Das 
had any right to nominate his successor 
at his own free will and pleasure still 
less to transfer the office of Mahant with 
the rights and duties of trustee and mana¬ 
ger of the temple property, to another 
person during his own lifetime. 

The present suit wasiastitnted on 29bh 
March 1910, that is to say, before the 
declaratory suit brought by Banarsi Das 
had beeD decided even by the Court of 
first instance. The foregoing recital of 
facts is however necessary to the under¬ 
standing of the pleadings in the present 
suit and in the view which I take of the 
case a proper appreciation of these plead¬ 
ings is absolutely essential to the deter¬ 
mination of the questions raised by these 
appeals. It may be said at once that the 
plaintiff is a transferee of the rights of 
the original mortgagees under the deed in 
suit and also under the usufructuary 
mortgage of 18th October 1865. The 
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determination of the present suit has as a 
matter of fact been delayed by the circum¬ 
stance that a plea raised by the defend¬ 
ants against the validity of the plaintiff'3 
document of transfer was accepted in the 
first instance by th9 trial Court but the 
decision on this point was taken to this 
Court in appeal and wa3 disposed of by 
this Court on 17th of November 1913 
(vide First Appeal No. 21 of 1912 the 
record of which has been before us), with 
the result that the validity of the plain¬ 
tiff’s document of title was affirmed. It 
seems just worth while to note at once 
that the plaintiff is himself the trustee 
and manager of another religious endow¬ 
ment connected with another temple at 
Bindraban, and that the money which he 
has embarked on this speculation pre¬ 
sumably comes from the surplus profits 
of the trust in his hands. It is entirely 
superfluous therefore to allow any con. 
•siderations as to the feelings of the Hindu 
public with regard to the sanctity of 
temple endowments to interfere with the 
consideration of the questions of law in¬ 
volve 1 in this suit. If the plaintiff suc¬ 
ceeds ho will bring this property to sale 
tor the benefit of aaother religious endow¬ 
ment. Nor is it necessary that we should 
trouble ourselves overmuch with any 
considerations as to the general equities 
of the case. The plaintiff is a speculator 
who has bought up a disputed claim for 
what it may be worth, while the defend¬ 
ants are in the position of persons who 
have raised money upon property under a 
representation that they had every right 
to do so and who* are now seekiug to 
repudiate the debt on the ground that 
the property hypothecated was not theirs 
to deal with. The array of defendants as 
originally impleaded was as follows: 

Defendant 1 wa3 Banarsi Das, who is 
described in the plaint simply as “disciple 
of Raghunath Das.” The next six defen¬ 
dants were representatives of the family 
of Gulab Das being his grandsons, great- 
grandsons or great-great-grandsons, to¬ 
gether with the widow of a deceased 
idesoendant who was presumably im¬ 
pleaded as a matter of precaution. De¬ 
fendant 8 was stated to be an auction- 
purohaser of whatever rights Raghunath 
Das had possessed in the property in 
suit while defendant 9 was the suo- 
cessor-in-title.of the original mortgagee 
who had transferred his rights to the 
.^/amtiff. Subsequently, three more de¬ 


fendants were added: two of these were 
alleged to be also transferees of the rights 
of Raghunath Das in the property in 
suit; and Raghunath Das himself was 
al30 impleadei, apparently at the sugges¬ 
tion of the Court. He is described as 

“Mahant Raghunath Das, a disciple of Mahant 
L.ixmin Das, gaddi-nashin aud managing trus¬ 
tee of the temple of Tbakur Sri Sitarainji Maha- 
raj, placed at Mauza Gadaya Latifpur.” 

In the petition by which Raghunath 
Das was impleaded the plaintiff carefully 
refrained from admitting that Raghunath 
Das was in any way a necessary party to 
the suit. He admitted him to be the 
managing trustee of a certain temple; bub 
his case was throughout that the pro¬ 
perty in suit formed no part of the endow¬ 
ment of that temple, or of the trust pro¬ 
perty in the hands of Raghunath Das. 
The property in suit was alleged by the 
plaintiff to bo the personal property of 
the original mortgagors, and Banarsi Das 
was impleaded, instead of Raghunath 
Das, on the ground that the latter’s deed 
of 29th May 1907, whatever might bo its 
effect as regards the trusteeship and the 
trust property, did operate to transfer in 
favour of Banarsi Das whatovor rights 
Raghunath Da9 possessed in any personal 
property of his own. In a petition which 
he presentel to the Court after ho had 
been impleaded, Raghunath Das dis¬ 
claimed all interest in the litigation. He 
apparently intended to support the con¬ 
tention of Banarsi Das that the property 
in suit was nob merely trust property, 
but appertained to an endowment in fa¬ 
vour of the templo of Sitarainji of which 
Raghunath Das had been the sole trustee 
and manager, until he transferred his 
rights to Banarsi Das. Tho93 defendants 
who resisted the suit raised a variety of 
pleas; but the point to bo noticed for my 
present purpose is that there was a marked 
difference in the position taken up by 
Banarsi Das ou the one hand, and by the 
descendants of Gulab Das on the other. 
Both these parties took the plea that the 
property in suit was trust property ap¬ 
pertaining to the temple aforesaid,and as 
such inalienable; but they were as inuoh 
at variance amongst themselves a 9 they 
were with the plaintiff. Bantrsi Das ex¬ 
pressly pleaded that the property in suit 
appertained to a trust of which he was 
himself the sole manage^by appoint raenb 
in succession to R^unatfc>T)a<^O^o 
pleaded that ^ 
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Radha Ballabh and other defendants, the heirs 
o! <uiiab I)as, have no interest in the property.” 

On the other hand, those of the des¬ 
cendants of Gulab Das who contested the 
suit denied that Banarsi Das had any 
interest in the matter. They not merely 
denied that he had succeeded to the inter¬ 
ests of Raghunath Das, whatever they 
may have been, in the property in suit; 
but they sot up a trust under which the 
descendants of Gulab Das were joint trus¬ 
tees along with whatever Mahant for the 
time being had succeeded to the rights of 
Hari Das and of Lachman Das. 

They pleaded, and in view of the position 
taken up by them they were clearly en¬ 
titled to plead, that Raghunath Das was 
a necessary party to the suit, and that 
his absence from the array of original de¬ 
fendants was a fatal objection to the 
maintainability of the entire suit, inas¬ 
much as he had been impleaded after the 
expiration of the special period of limita¬ 
tion prescribed by S. 31, Lira. Act (9 of 
1908), within which the present suit was 
instituted. The learned Subordinate 
Judge fixed a number of issues, and one of 
these issues was whether Banarsi Das or 
the defendant Raman Das (a grandson of 
Hargobind, one of the executants of the 
mortgage-deed in suit) was the lawful 
successor to Mahant Raghunath Das. In 
the end however the Court below came 
to the conclusion that this was an issue 
which arose only as between two of the 
defendants and did not require to be de¬ 
cided in order to the determinat ion of the 
suit. He overruled on various grounds 
all the pleas raised by all the defendants, 
except the plea taken by the descendants 
of Gulab Das to the effect that the 
shaies of those members of the family 
who had not joined in the execution of 
the mortgage-deed in suit were not af¬ 
fected by the mortgage and could not be 
brought to sale in satisfaction of the 
same. On this basis he has given the 
plaintiff a decree for the full amount 
olaimed by him, but enforceable only 
as against an undivided 17/24 tbs share 
of the property in suit. All the defen¬ 
dants except Banarsi Das have sub. 
mitted to this decree, and I regard it as 
most important to insist upon the fact 
that the appeal now before us is by 
Banarsi Das alone. On the other hand 
the plaintiff has filed a separate appeal 
No. 317 of 1915, in which he asks that 
the decree of the Court below be modified 
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by making it enforceable as against the 
whole of the mortgaged property. This 
appeal I propose to deal with in a sepa¬ 
rate judgment. The memorandum of ap¬ 
peal presented by Banarsi Das is a some¬ 
what prolix and argumentativedocument, 
but it has been agreed before us that in 
substance only three points are raised: 

(1) It is contended that the property 
in suit is trust property, belonging to the 
idol worshipped in the temple of Sita- 
ramji at Gadaya Latifpur, and to no other 
person whatsoever, so that the executants 
of the mortgage deed in suit had no right 
to alienate the same and it cannot be- 
brought to sale in execution of the mort¬ 
gage decree. (2) It is contended that 
Mahant Raghunath Das was a necessary 
party to the suit, and that the suit must 
fail on the mere ground that he was im¬ 
pleaded after the expiration of the pre¬ 
scribed period of limitation. (3) A plea 
is taken, in the alternative, to the effect 
that, on the view of the facts taken by 
the Court below and assuming that the 
joint family formed by the lineal descen¬ 
dants of Gulab Das were owmers, or part 
owners of the property in suit, then it 
should be held as a matter of law that 
the executants of the mortgage-deed had 
no right to hypothecate either their own 
shares oi the shares of any person in the 
joint ancestral family property, and that 
this ground alone would be sufficient to 
warrant the dismissal of the plaintiffs’ 
suit. 

I propose to take these points in the 
reverse order, because the last two can, in 
my opinion, be very •briefly disposed of. I 
do not think there is any force in the 
third plea, and I propose to deal with it 
more in detail in my judgment on the 
cross-appeal filed by the plaintiff. For 
the purpose of the appeal now under con¬ 
sideration it is sufficient to say that this 
plea is not open to Banarsi Das. He is 
not, never was, a member of the joint 
family formed by the descendants of 
Gulab Das. If one or more members of 
a Hindu joint family, purporting to acton 
behalf of the family as a whole, make an 
alienation of joint family property, it is, 
of courso, open to those members of the 
family who did not join in the alienation 
to contend that it was made without 
authority, that it was not made for valid 
necessity, or for the benefit of the 
joint family, and that it is not enforce¬ 
able As against a person like Banarsi Das, 
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who is not a member of the joint family 
and does not claim through the joint 
family, the alienation is good. In dealing 
with the question of limitation I have one 
further point to note. A document which 
is on this record at p. A12 shows that 
Raghunath Das died on 19th January 
1913, during the pendency of this suit in 
the Court below. The plaintiff made no 
attempt to have any person brought on 
the record as successor to Raghunath Das; 
and from his point of view he was obvi¬ 
ously right in not doing so. Ho had con¬ 
tended throughout that Raghunath Das 
was not a necessary party to the suit and 
that any interest whioh he bad ever pos¬ 
sessed in the property in suit had passed 
to other hands. Banarsi Das in his 
memorandum of appeal to this Court says 
that he files his appeal in the capacity of 
trustee of the wakf property belonging to 
Thakur Sitaramji, representing Raghunath 
Das in that capacity. 

He has never applied to this Court to 
be brought uoon the record as successor 
to Raghunath Das. Had he made such an 
application, is seems clear to roe that it 
could not have been granted without some 
further inquiry, seeing that the right of 
succession to the office of Mahant and to 
the trusteeship held by Raghunath Das 
was a matter in controversy in this very 
suit. The document to which I have 
already referred does, no doubt, afford 
some evidence in support of the contention 
that Banarsi Das, whatever his rights 
may bo, has succeeded in obtaining effec¬ 
tive possession of the temple and of any 
property appertaining to the temple 
other than the property now in suit. At 
the same time it seems dear that no 
litigant has a right to assume to himself 
the position of legal representative of a 
deceased litigant, without making an ap¬ 
plication to the Court in proper form and 
obtaining the orders of the Court there¬ 
on. In the suit itself the position taken 
up by Banarsi Das was that he had already 
taken the place of Raghunath Das as 
manager and trustee of the temple in virtue 
of the transfer of 29th May 1907. The 
plaintiff impleaded Raghunath Das as 
manager and trustee of the temple, but 
denied that the property in suit had any 
concern with the trust of whioh Raghu¬ 
nath Das was the manager. The ques¬ 
tion of limitation, therefore if it oan be 
raised at all by Banarsi Das in this appeal 
depends for its determination on the de¬ 


cision of the Court in respect of the main 
question. If the property in suit is found 
to belong to a trust of which Mohant 
Raghunath Das was on the date of the 
institution of this suit the sole trustee 
and manager, the suit will fail on its 
merits, and it must abo be held bo be 
barred by limitation on the ground that 
the trustee was impleaded after the ex¬ 
piration of the limitation period. On a 
contrary finding it would follow that 
MahaDt Raghunath Das had on the date 
of the institution of the suit, no interest 
in the property in question and was not 
a necessary party. 

This was the position taken up by 
Raghunath Das and by Banarsi Das him¬ 
self in the Court below and I very muoh 
doubt if the appellant can he permitted 
to resile from it now. I may say further 
that aftercarofully considering the memo¬ 
randum of appeal filed by Banarsi Das in 
connection with this question of limita¬ 
tion, I am by no means satisfied that it 
is incumbent upon us at all to hear 
Banarsi Das on the merits. He does not 
appeal in his personal capacity as Banarsi 
Das, defendant 1 in the suit. Hoexpross- 
lv claims to appeal as the representative 
of Raghunath Das, the person subse¬ 
quently impleaded as defendant 10 in the 
suit. He has no doubt, adopted this at¬ 
titude in the hope that it may lend force 
to his plea of limitation; but he ha 9 
neglected to observe that he is not enti-l 
tied to appeal as a legal representative of 
a deceased defendant, without first ob¬ 
taining an order of the Court bringing 
him on to the record in that capacity. 
Ho has not amended his pleadings in any 
way in consequence of thodeoision of this 
Court in First Appeal No. 307 of 1910, 
and must be taken to stand by the posi¬ 
tion originally taken up by him that the 
trusteeship of the temple had been trans¬ 
ferred to him prior to the institution of 
this suit by the deed of 29th May 1907. 
In the absence of any amended pleading 
on hi9 part or of any application from 
him asking to be brought upon the record 
as the legal representative of Mahant 
Righunath Das after the death of the 
latter, and of any order to this effect 
from the Court it seems to me that his 
appeal as filed is not maintainable at all. 

It is only because this point was not 
properly brought out in the course of 
argument before us that I prefer to pass 
on to the consideration of the main plea 
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raise! by Banarsi Das instead of throwing 
out his appeal on this ground alone. With 
regard to this question whether the pro¬ 
perty in suit forms part of a religious 
endowment, there is a great deal of evi¬ 
dence ofonekindor another on the record 
and I quite admit that portions of that 
evideuce have not been satisfactorily dealt 
with in the judgment of the Court below. 
At the same time it seems to me that the 
issue as between Banarsi Das and the 
plaintiff (and these are the only parties 
with whom we are concerned in this 
appeal) lies within a very narrow compass. 
I find no force in the contention, pressed 
upon us in argument that the property 
in suit never belonged to Mahant Kesho 
Das but was, from the very outset a reli¬ 
gious endowment, the true owner of which 
was the idol of Takur Sitaramji worship¬ 
ped in a particular temple. It is admit¬ 
ted that the revenue-free grants by the 
Maharatta Government in respect of the 
lands in both the villages in suit were 
at one time in existence in writing, but 
the grant in respect of village Gadaya 
Datiapur is not forthcoming. I find noth¬ 
ing on the record to lend colour to the 
suggestion made on behalf of the appel¬ 
lant that this document is in the hands 
of the plaintiff and is being wilfully 
kept back by him. It is expressly re. 
ferred to in one of the older documents 
on the record as havingbeen lost. What 
is described in the judgment of the Court 
below’ as “the original sanad of muaft 
mouza Khankara, dated 10th Jamadi-ul- 
awwl 1321 Hijri” is on this record and has 
been produced by the plaintiff. 

It is a very ancient document and part, 
ly in consequence of the defective pro¬ 
cesses employed in our Courts for the 
binding of records, i3 now in an extremely 
damaged condition. The official trans¬ 
lators of this Court have been compelled 
to report that they are unable to prepare 
any intelligible translation of the docu¬ 
ment. The learned Judge of the Court 
below is a Mahomedan gentleman; I have 
no doubt that he was quite capable of read¬ 
ing the document in question with com¬ 
prehension, and it would appear that he 
was able to do so while its condition was 
less dilapidated than it is at present. He 
states in his judgment that this sanad 
confers the property as a personal grant 
or muafi from generation to generation 
and I can see no reason why we should not 
be content to accept this account of its 
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contente. There is nothing unusual or in¬ 
consistent with Hindu religious ideas in 
the making of a grant to the Mahant of a 
temple for the personal enjoyment of him¬ 
self and of his successors after him. No 
doubt the person making the grant is in. 
fluenced by the fact that the grantee is 
the priest of a temple and performs reli¬ 
gious services in connection therewith, 
that is no reason why a grant made for 
the enjoyment of the Mahant personally 
should be construed as a grant in favour 
of the idol as a juristic personality. More¬ 
over there is one consideration which 
seems to me decisive against the appellant 
as regards this part of the case. Theonedo- 
cument in the appellant’s favour, without 
which ho would have no arguable case at 
all, is the bhetnama (deed of endowment, 
or of dedication) executed by Mahant 
Kesho Das on 9th May 1826. At the time 
when he made that grant Kesho Das obvi¬ 
ously regarded himself as having full 
right of disposal in respect of the property 
dealt with therein. The appellant him¬ 
self asks us to regard this document as 
creating an endowment in favour of the 
temple, or of the idol as a juristic per¬ 
sonality; and this position is inconsistent 
with the suggestion that the endowment 
was already in existence, or that the idol 
was already the owner of the property and 
Mahant Kesho Das nothing more than a 
trustee. The one difficult point in the 
case is the meaning and the legal effect of 
this document itself. 

The learned Subordinate Judge has 
brushed it aside somewhat lightly with 
the remark that it wa9 never acted upon. 
I freely concede to the appellant that this 
is not a satisfactory way of dealing with 
it. If the Court has before it a document 
which undoubtedly created a trust or re¬ 
ligious endowment, it is not a seund posi¬ 
tion to take up that the document became 
of no effect a3 soon as the trustee or trus¬ 
tees appointed thereunder began to com¬ 
mit breaches of trust in respect of the 
properties thus placed in their hands. I 
think the document requires to be con¬ 
sidered, both in connection with the plead¬ 
ings of the parties to this appeal, and in 
connection with the available evidence 
bearing on the position of Kesho Das at 
the time, and the events immediately fol¬ 
lowing on his death. We have it from 
Mahant Kesho Das that he had a good 
many chelas or disciples, and he was ob¬ 
viously anxious to arrange that the pro- 
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perty in his hands should pass peaceably 
after his death into the hands of the two 
particular persons whom he desired to 
nominate as his successors. It i3 to be 
noted that be described them somewhat 
differently in the deed in question. He 
speaks of Hari Das as ‘my disciple and 
of Gulab Das as my adopted son.’* See. 
ing that Kesho Das was certainly a very 
old man when he executed this document 
and that he died within two years of its 
execution, I think that we may take it 
that’Gulab Das was already a family man 
in the year 182G, was married and had be¬ 
gotten children. The fact that he is des¬ 
cribed as 'my adopted 900 ,” and not as 
“my disciple," suggests that Mahan t 
Kesho Das himself was doubtful whether 
Gulab Das would be accepted by Hindu 
religious feeling as a qualified successor to 
himself in the office of Mahant and of 
temple prie3t. 

At the same time he was obviously an¬ 
xious to make provision for Gulab Das 
and his family and to insure for their 
benefit a right to share in the profits of 
the property in question. It must be 


remembered further that ho held tbid pro- 
perty under revenue-free grants. Those 
grants might or might not be confirmed 
by the British Government. The property 
itself, that is to 6ay, the share inGadaya 
Latifpur and the land in village Khankara, 
Mahant Kesho Das might perhaps dis¬ 
pose of by will so as to secure peaceable 
succession to the same for the benefit of 
his legatees; but the value of the pro¬ 
perty would be greatly dimnished if the 
Government refused to continue the re. 
yeoue-free grant and proceeded to assess 
the land to,revenue. I take it that these 
considerations dictated the peculiar form 
of the document which we have to con- 
sider. It is curiously worded and one 
part of it is difficult to reconcile with 
another. In one place the Mahant pur¬ 
ports to make a gift or dedication of the 
property in question (which by the way 
includes other property besides that now 

“ 1 ? !•? Th( \ kur Sitaramji as a juristic 
personality, and merely to appoint Hari 

5*® * n< * Gulab Da « to perform the wor¬ 
ship and services of the idol. Further 
on however he speaks of them as his 
donees and says that while they should 
be careful to keep up the worship and 

*17* ?V ° f fc i h6 Thakur i i . they are to re¬ 
gard themselves as owners of the gifted 

property.and to enjoy the same as suoh. 


Another point which was not noticed in 
the course of argument before U6, but 
which seems to me of some significance, 
is that the idol of Thakur Sitaramji spo¬ 
ken of in this document does not seem to 
be identical with the idol of which ac¬ 
cording to the plaintiff, Mahant Raghu- 
nath Das was the managing trustee on 
the date of the institution of the suit. 
The latter is in a temple at Mauza Gadaya 
Latifpur; but in* the deed of 1826 Ma. 
hant Kesho Das describes himself as 
priest of the temple of Sitaramji situated 
in Mohalla Pulan in the town of Bindra- 
ban.and there is nothing in the document 
to suggest that the “Thakur Sitaramji” 
subsequently referred to is any other 
than the idol worshipped in this temple 
in the town of Bindrabau. After the 
death of Mahant Kesho Das the question 
of the continuance of this revenue-free 
grant in favour of his legatees or succes¬ 
sors was considered by the British Gov¬ 
ernment and was the subject of a good 
deal of correspondence, extracts from 
which are to be found printed in this re¬ 
cord. The revenue-free grant wa9 conti¬ 
nued; but it is beyond question that nei¬ 
ther the temple, nor the idol of Thakur 
Sitaramji regarded as a juristic perso¬ 
nality, was ever entered in the revenue 
papery as the holder of the grant. At 
p. A-6 of the record is an extract from 
the register of revenue-free grants relat¬ 
ing to village Khankara. 


-- uio noiaor 01 t»ne grant 

there given is “Hari Das Bairagi.” There 
is a note that ic was granted for the love 
of God and for the expenses of Thakurji 
in Gadaria Ilaka Farrah.” The name 
Gad aria in this place would seem to he 
a variant of the name of Gadava Latif¬ 
pur. A similar paper of tho year 1868 
reUting to this latter village shows that 
the British Government finally remitted 
the revenue assessable on this village in 
favour of Hari Das and Gulab Das. heirs 
to Kesho Das. The word “heirs’’ is to my 
mind of great significance. Under the 
heading designation of the tenure” ap¬ 
pears the following entry: 

'2l T ihe maintenance of tbe priest and the ex¬ 
penses of the tomplo of Thakur Sitaramji/* 

, o e “ or ‘ ga?e - deed of 18th October 
1865, Gulab Das and Laohman Das, tbe 
successor of Hari Das, speak of the pro¬ 
perty in Gadaya Latifpur as constituting 
a mnafi m perpetuity granted by Maha¬ 
raja Sri Mad ho Rao Sahib Bahadur 0 f 
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Gwalior for generation after generation 
and upheld as such by the British Gov¬ 
ernment, and as having been “in our pro¬ 
prietary possession up to this day.” They 
unquestionably assume to themselves the 
right to deal with this grant as their own 
and to alienate it in such manner as they 
think proper. At the same time, while 
putting the mortgagees in possession, they 
reserved to themselves the right to re¬ 
ceive one rupee daily from the mortga¬ 
gees, for the expenses of the temple of 
Sitaramji Mah&raj situated in the village 
aforesaid.” Now there has been much liti¬ 
gation arising out of this stipulation, and 
the question of the position of the mort¬ 
gagors and mortgagees under this deed of 
1865 does not come to us precisely as res 
integra in the present litigation. The 
documents which especially requires con¬ 
sideration are a judgment of the District 
Judge of Agra, dated 19th February 
1892, at p. 10-R of this book, and a 
judgment of the same Court, dated 12th 
July 1912. With regard to the for¬ 
mer of these documents it is to bo re¬ 
marked that the decision of the District 
Judge was not affirmed by this Court on 
appeal: there was an order of remand 
which resulted eventually in a judgment 
(which the parties have neglected to 
print) by which the decision of the Dis¬ 
trict Judge was considerably modified. 

The net result of this liifcgation has been 
that this allowance of one rupee per diem 
has been held not to appertain to any 
trust or endowment, either in favour of 
the temple or in favour of the idol wor¬ 
shipped therein, but to be a personal 
right reserved to themselves by the mort¬ 
gagors. Further, it has been held that 
the sucoessor9 of the original mortgagors 
are entitled to recover this allowance 
piecemeal in certain definite shares; that 
is to say, a right to receive one-half of 
the allowance has been affirmed in favour 
of the successor to the Mahantship, the 
other half the heirs of Gulab Das have 
been permitted separately to recover for 
the benefit of the joint family to which 
they belong. The decision of the District 
Judge of Agra in the litigation of 1912 
seems to me of particular importance. I 
do not say that it operates as res judicata 
as between Banarsi Das and the plaintiffs. 
But even as between them it is relevant 
evidence, as an instance in which a cer¬ 
tain right was contested and was affirmed 
by the Court. In that litigation the pre¬ 


sent plaintiff, as successor of the original 
mortgagees, was arrayed on one side along 
with Raghunath Das, while the descend¬ 
ants of Gulab Das, who were claiming a 
half share in the arrears of the daily al¬ 
lowance. were arrayed upon the other. 

In deciding that the heirs of Gulab 
Da9were entitled to receive the half share 
claimed by them, the learned District 
Judge expressly proceeded upon a finding 
that the mortgagors in the deed of 1865 
had hypothecated their personal property, 
and not endowed property belonging to- 
the temple for the services of which it 
was said that the allowance ought to be 
expended. It seems to me that this find¬ 
ing is conclusive as between the plaintiff 
on tlie one hand and the descendants of 
Gulab Das on the other, and this may be 
the reason why the latter have not seen 
fit to contest this appeal. The position 
of Banarsi Das is not quite the same; but 
we must limit ourselves to a considera¬ 
tion of the case as it stands between the 
appellant and the respondent now before 
us on their own pleadings, and on the 
evidence on the record it seems to me 
that Banarsi Das has no substantial case. 
The one document in his favour is the 
bhotnama of 9th May 1826, and that- 
document, if it is evidence of any kind of 
trust, is no evidence at all of the particu¬ 
lar trust alleged and contended for by 
Banarsi Das in this case. On any pos¬ 
sible interpretation of that deed, it does 
not createa trust the benefits of which are 
to go wholly to the temple of Thakur 
Sitaramji, still less to a temple of that 
deity situated in Gadaya Latifpur; still 
less does it create a trust of which the 
solo manager and trustee 9hall be the 
Mahant of the temple for the time being. 
If this document can be construed as 
creating any sort of a trust, then it is a 
trust for the maiutonince of tho wor¬ 
ship of the idol in a certain temple, but 
principally for tho benefit of the trustees 
themselves, and these trustees are Ma- 
hant Ilari Das and his successors after 
him and Gulab Das and his descendants 
after him. If I felt that this appeal 
could not be disposed of without going 
further into tho question of the-possible 
creation of a trust of this nature, and the 
legal consequences which would follow 
in the event of such a trust being proved, 

I should have a good deal more to say; 
but I do not think this question is now 
in issue. 
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Mahanfc Banarsi Das (as I observe that 
he now calls himself) set up a trust for 
the benefit of the idol Thakur Sitaramji, 
of which he was himself the sole manager 
and trustee. The plaintiff admitted the 
existence of a trust in favour of the idol 
of which Mahanb Raghuoath Das was the 
solo managor and trustee, but denied that 
the property in suit appertained to that 
trust. So far as the parties now before 
us are concerned, they went to trill on 
this issue and the one piece of evidence 
which can besoriously relied on in favour 
of Banarsi Das is the document of 1826, 
which is no evidence that tho property 
in suit belongs, or ever belonged, to a 
trust exclusively in favour of the idol in 
question, or of which the Mahanfc of the 
temple for the time being was the sole 
trustee. All the other evidence on the 
record is entirely against Banarsi Das, 
and in favour of the contention that the 
mortgagors of 1881 were right in saying 
that they had a power of disposal in res¬ 
pect of the property dealt with by the 
deed in suit. If it be suggested that I 
am taking too narrow a view of the plead¬ 
ings, and that Banarsi Das should bo al¬ 
lowed at this stage to set up, at least by 
way of an alternative pleading, the al¬ 
leged rights of tho descendants of Gnlab 
.Das by way of jus tertii, although he had 
expressly denied the existence of those 
rights in his written statement, even 
then it seems to me that the position is 
.clear. If Banarsi Das can be heard to 
'plead the rights of the descendants of 
Gulab Das, he cannot raise on their be¬ 
half any plea which would not bo open 
to them. 

And in my opinion they are precluded 
by the decision of the Disbriot Judge of 
Agra of 12*. July 1912, from assert¬ 
ing that tho property now in suit, or 
rather the half share in that property 
with which they are concerned, is not 
their personal property. They have ob¬ 
tained, as against tho present plaintiff, a 
decree which proceeded upon an express 
•finding -to the above effect, and which 
without that finding would have been 

n?SS 9lb fK*f t1 - 090 grounds I am of 
opinion that there is no force in this ap- 

costs ^ thab U mUSfc b0 dismi8S0d w »th 

Walsh, J. I agree in the order ais- 

1 d o so with some 
hesitation solely because I entertain an 

^uncomfortable feeling that the deed of 
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1826 created a religious endowment of 
property which could not thereafter be 
legally alienated under any circumstances 
except for the purposes of such endow¬ 
ment, and that we are impliedly sanction¬ 
ing what may be described as a prescrip, 
tive right to divert trust property from 
its original purpose without tha approval 
of any Court. I thiuk the property and 
those in possession of it have long ceased 
to pay any but a perfunctory and in¬ 
considerable tribute either in spirit or 
in cash to the wishes of the original foun- 
derofthe endowment. I recognize, how¬ 
ever, the force of my brother's observa¬ 
tion with reference to the feelings of the 
Hindu public in this particular case, and 
having regard to the special circumstances 
and to the special form in which tho case 
now comes before us in appeal, I think 
that the order proposed does substantial 
justice between these parties. 

By the Court.— The apeal is dismissed 
with costs. 

v.b /r.ic. Appeal dismissed . 
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Richards, C. J. and Banerji, J. 

Madan Lai and others — Defendants— 
Appellants. 

v, 

Manzur Ahmad— Plaintiff— Respon¬ 
dent. 

First Appeal No. 57 of 1917, Decided 
on 8th November 1917 from order of 
Sub.Judge. Badaun. D/- 18oh April 1917. 

M Jurisdiction — Civil and Revenue — 
Parties admitting; existence of plot of land 
under occupancy rights —Each party claim* 
ing to be entitled to holding—Suit is cogni¬ 
zable by Civil Court. 

Whoro both parlies como int> 0 urt admit¬ 
ting that there is a plot of laud hold uudor oc¬ 
cupancy rights, ani each party cl.i us to bo 
entitled to tho holding, tho suit is cognizablo 

by , L \r U C i urt - . [P 818 0 3] 

(b) Agra Tenancy Act ( 1901 ), S». 98 and 
167—Suit for declaration that defendant 
and other persons are zamindars «ndp|»i a - 

l5 . ff .. j,* occu P* nc y tenant—Jurisdiction of 
civil Courts is barred. 

Where tho plaiutil! alioges that tho defen¬ 
dants and othor porsous are his zamiadars, aud 
that ho is thoir occupancy touam and sooks a 
declaration to that olToct, the cognUtnco of the 
suit by the civil Courts i9 barred by Ss. 95 and 

167 - f P 818 0 11 

Narayan Prasada Asthana—t ol - Ap¬ 
pellants. 

Agka Baidar—tor RespondJnfc. 

appeal arises under 
the following oiroumstanoes. The plain¬ 
tiff in the present suit was sued iu the 
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Revenue Court for ejectment from two 
plots, lie pleaded with regard to one 
plot that he was one of the proprietors, 
and with regard to the ether plot that 
ho was the occupancy tenant. The de¬ 
fendants on the other hand asserted that 
the present plaintiff was their sub-tenant. 
The Revenue Court referred the defen¬ 
dant to the civil Court to estabish his 
alleged title as proprietor. The present 
suit was then instituted by the plaintiff 
and he claimed relief not only in respect 
of his alleged proprietary right but also 
in respect of his occupancy rights. The 
learned Munsif states as follows: 

Issues are framed ou the pleadings and the 
statements of the parties’ pleaders or parties 
and their pairokars themselves and the parties 
and their pleaders are bound by their statements. 
Those statements must be treated as though in¬ 
corporated in the pleadings tbemsolves. Now 
in this case it has been admitted by the plain¬ 
tiff's special attorney and pairokar that the de¬ 
fendants were the plaintiff’s zamiudars of the 
plots, the subject of dispute in this issue, along 
with certain other zamindars and that the 
plaintiff was the occupancy tenant of them and 
not a sub-tenant merely.” 

On this basis the learned Munsif went 
into the case and decided so much, of the 
plaintiff’s claim as was made in respect 
of proprietary rights in favour of the 
plaintiff, hut he dismissed the rest of the 
claim on the ground that the civil Court 
could not entertain the matter having 
regard to the provisions of S 9 .167 and 95, 
Agra Tenancy Act. The learned Subordi¬ 
nate Judge seems to have thought that 
the claim in respect of occupancy rights 
was a' claim between two rival claimants 
to an occupancy holding.” He in no 
wise holds that the special attorney of 
the plaintiff did not make the admission 
mentioned by the Munsif as to what the 
plaintiff’s case was and a review of the 
surrounding circumstances of the pre¬ 
sent ca^e shows that the plaintiff s real 
claim was as stated by his special at¬ 
torney. If the plaintiff had come into 
the civil Court in respect of the holding 
alleging that the defendant and other 
persons were his zamindars and that he 
was their occupancy tenant and asking 
for a declaration to that effect, it would 
clearly be a suit which would be barred 
by the provisions of the Tenancy Act to 
which we have referred. The plaintiff s 
claim in the present suit is a very dif¬ 
ferent clas9 of claim to that which is 
made where both parties come into Court 
admitting that there is a plot of land 


held under occupancy rights and each 
party claims to be entitled to the hold¬ 
ing. In the present case both parties 
were claiming the position of zamindarj 
and occupancy tenant according to what 
suited their interest. These were mat¬ 
ters exclusively within the jurisdiction 
of the Revenue Court. The real ques¬ 
tion in the present case (apart from the 
question decided by the Munsif) was 
whether or not the plaintiff was the 
sub-tenant of the defendant. All ques¬ 
tions except the question of proprietary 
right decided by the Munsif can be triea 
by the Revenue Court. We allow the 
appeal, set aside the order of the learned 
Subordinate Judge and restore the decree 
of the Court of first instance with costs 
in all Courts. 

V.B./R.K. Appeal allowed. 
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Banerji, J. 

Ishwari Dutt — Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 332 of 1918, De¬ 
cided on 6th July 1918, from order of 
Dist Magistrate, Garhwal, D/. 6th May 
1918. 

Criminal P. C. (5 of 1898), S. 110—Per«on 

posse,sing.influence and promoting litigation 
it not so dangerous or desperate within 

S. 110 - 

The mere fact that a man has influence with 
the patwaris and promotes litigation, without 
there being anything to show that ho habitually 
takes or attempts to take money from litigants 
by offering to thorn threats to support their op- 
ponoDts, would not raise the inference that he 
is so dangerous or desperate that his being loft 
at large would be hazardous to the community 
within the meaning of S. 110. [P 319 C 1] 

C. It. Alston and K. N. Laghatc—lor 
Applicant. 

i?. Malcomson —(or the Crown. 

Judgment.— The applicant Ishwari 
Dutt has been ordered to furnish security 
for good behaviour. The charge against 
him was that he habitually committed 
extortion and was so desperate and dan¬ 
gerous that his being at large without 
security was hazardous to the community. 
No instance of his having committed ex¬ 
tortion has been found or established in 
fact, no instance has been given in which 
this man was said to have committed ex¬ 
tortion or attempted to commit extortion. 
All that is proved against him is that he 
promotes litigation and has considerable 
influence with patwaris. Assuming the 
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evidence on these points to be true, they 
would not necessarily raise the inference 
that he committed extortion or attempted 
to do so. In promoting litigation he may 
have been supporting the right party. If, 
of course, it was shown that he habitually 
took or attempted to take money from 
litigants by offering to them threats of 
supporting their opponents, that would 
be a case of extortion or attempted extor¬ 
tion. But no such instance, as I have said 
above, has been found against him. His 
having influence with the patwaris would 
not raise the inference that he was so 
dangerous and desperate that his being 
left at large would be hazardous to the 
community. It must be shown that he 
had such a reckless disregard of the safety 
of the persrfn and property of his neigh¬ 
bours that his being at large would be 
detrimental to the community, and if that 
were proved ho would bo a man of a des¬ 
perate and dangerous character within 
the meaning of S. 110. This was held in 
Wahid Ali Khan v. Emperor (l). The 
present case does not come within the 
purview of any of the clauses of S. 110, 
and therefore the order passed against 
the accused was not justified. I accord¬ 
ingly sot it aside and direct that Ishwari 
Dutt be released if he is in custody and 
that his seourity bonds be discharged if 
security has been furnished. 

_ V.B./r.k,_ Order set aside. 

1. (1907) 11 OWN 789=6 Cr L J 1. ‘ 
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Richards, C. J. and Banerji, J. 
Suraj Dhan —Defendant — Appellant. 

y 

Hashim, Begam and others —Plaintiffs 
Kospondonts. 


Second Appeal No. 299 of 1916 E 

cided on 10th April 1918, from a deer 

of Dist. Judge, Moradabad. 

Contract Act (9 of 1872), S. 70-Purcha. 

mar'll 8 m0r ® ,han left with him 

mortgagee — Vendee is no t entitled to , 

w-ss ns * rr. 

ottt. tf.hu ‘"o"/™ 

wh| oh was left with him In 

tho de,endant oonld not be allowi 
to set off the amount paid by him to the pl,li 


v i» ao 


tin s creditor in excess ot tne amount 
left with him inasmuch as the excess payment 
was not obligatory upon the defendant. 

[P 320 C 1] 

Kailas Nath Katju and Tej Bahadur 
Sapru —for Appellant. 

S. M. Sulaiman —for Respondents. 

Judgment.—The point which arises 
in this appeal is as follows. Certain im¬ 
movable property was sold for a consi¬ 
derable sum of money. In the sale deed 
the consideration is stated to have been 
received in a certain way (as per details 
at the foot of tho deed). According to 
this detail the vendee was to retain a 
sum of Rs. 8,150 for payment to a certain 
oreditor of the vendors who had a mort¬ 
gage upon other property belonging to 
the verdors and which was no part of 
the property sold to the vsndee. Some 
delay seems to have taken place in the 
registration of the deed and as a conse¬ 
quence the vendee alleges that he did 
not pay the Rs. 8.150. Eventually when 
he succeeded in getting the sale deed re¬ 
gistered he went to the creditor and of¬ 
fered him the Rs. 8,150, which the cre¬ 
ditor refused to receive because further 
interest had in the meantime accrued 
amounting to the sum of Rs. 749 or 
thereabouts. The present suit was in¬ 
stituted by the plaintiffs to recover the 
portion of the purchuse-money which 
they alleged had not been paid. The 
defendant admitted that a portion of the 
purchase-money had not been paid but 
he olaimed credit as against the amount 
that remained unpaid for the sum of 
Rs 749 interest whioh he alleged he had 
paid the oreditor of the vendors. Both 

S\ .°u rt ? , bel , ow hold that assuming 
that the defendant had paid the creditor 

the extra sum of Rs. 749 for tho interest 
which had aocrued ho oould not plead 
this as a set off against the plaintiff’s 
olaim for the unpaid purchase-money up¬ 
on the ground that there was no oblioa 
tion on the vendee to pay any money to 
the creditor exoept the Rs. 8,150. which 
had been left with him by the vendors 

™^u d A P u Peal . fc ° thi3 Ccmrfc ifcha3 been 
urged that the view taken by the Courts 

below was mcorrect and S. 70, Contract 
Act. is relied upon. That section provides 

where a person lawfully does anythincr f 
other person or delivers any thine to him 
tending to do so gratuitously 8 an d s?ch other 
person enjoys the benefit thereof the Stic! 
bound to make compensation to the form" £ 
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respect of or to restore the thing so done or 
delivered." 

We do Dot think that this section ap¬ 
plies to the circumstances of the present 
case. It was admitted at the Bar that if 
the sale deed had been silent about pay¬ 
ment to the creditor of the vendors and 
that the vendee of his own motion had 
paid off the creditor he could not have 
pleaded such payment as a set off against 
the purchase money. We think that ex¬ 
actly the same reasoning applies to the 
present case. According to the sale deed 
the only sum which the vendee was re¬ 
quested to retain out of the purchase- 
money and pay to the creditor was the 
sum of Rs. S,150. The payment of the 
balance was a payment gratuitously 
made. We have already pointed out 
that the property mortgaged to secure 
the sum due to the creditors was no part 
of the property sold. It may be of course 
.that the plaintiffs have benefited by the 
payment to the creditor hut this by it- 
jself is no sufficient ground to entitle the 
defendant to set it off against the plain¬ 
tiffs' claim. Wo dismiss the appeal with 
costs. 

v.B./R.K. Appeal dismissed. 
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Banerji, J. 

Deo Saran Tewari — Accused—Appli¬ 
cant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 228 of 1918, Deci¬ 
ded on 4th April 1918, made by Soss. 
Judge. Gorakhpur. 

Criminal P. C. (18981. S*. 195 and 487 

— Disobedience to lawful summon* — Con¬ 
viction by Magistrate whose order disobeyed 

is illegal and must be set aside.—Penal Code 

(45 of I860), S. 174. 

Section 174. Penal Code, is ono of the sec.iom 
referred to in S. 195, Criminal P. C.. and having 
regard to the provisions of S. 4Si of the Code 
therefore, an offence under S i74 cannot bo 
tried by tfib officer whose order is.disobeyed. 

Accused failed to appear in obedience to a law¬ 
ful summons issued by a Magistrate ''■hereupon 
the Magistrate tried and convicted him under 

s 174, Penal Code: , , 

Held: that the proceeding was illegal and must 
be set aside. [P 320 C 2] 

Judgment.— The accused in this case 
was convicted under S. 174, I, P. 1 C., on 
a charge of non-attendance in the Court of 
Mr W Gurney in obedience to a lawful 
summons. The case was tried by Mr. 
Gurney himself and he convicted the 
accused and sentenced him to a fine of 


Rs. 10. This proceeding was illegal, 
having regard to the provisions ofiS. 487, 
Criminal P. C. The case was one of 
those referred to in S. 195. Criminal P. C. 
and. therefore, cculd not be tried by the 
officer whose order was disobeyed. I ac¬ 
cordingly set aside the conviction and 
sentence and direct that the fine, if paid, 
be refunded. 

V.B./r.K. Conviction set aside. 

A. I. R. 1918 Allahabad 320 (2) 

PlGGOTT AND WALSH. JJ. 

Manik Chand — Applicant. 

v 

Emperor —Opposite Party. 

Criminal Rovn. No. 069 of 1917, Deci¬ 
ded on 10th November J 917, from 
order of First Class Magistrate, Bareilly, 
dated 31st May 1917. 

U. P. Municipal Account Code, R . 60 — 
Accused refusing to pay octroi duty as being 
excessive—Matter referred to Octroi Super¬ 
intendent and duty assessed by him—Failure 
to pay duty within sixty days —Accused held 
guilty of breach of R. 60 —U P. Munici¬ 
palities Act (1900)— U P. General Clauses 
Act (1904), S f 24. 

A consignment of cloth addressed to the ac¬ 
cused arrived at the octroi barriers and ho was 
asked to p*y a cortiiu amount as octroi doty, 
Accused considered the sum a* excessive and the 
matter was referred to the Octroi Superinten¬ 
dent who assessed the duty at R*. 1-0-9. The 
accused failed to pay the sum within sixty days. 

Held: (1) that the accus'd wa* guilty of a 
breach of rule CO of the U. P. Municipal Account 
Code, framed under the provisions of the U. I. 
Municipalities Act of 1900; (.) .hat although 

the U P. Municipalities Act of 1400 had been 
repealed by the Act of 1916, the jurisdiction of 
the Court was saved by S. 24. U. P. General 
Clauses Act. [P 921 C 2] 

P. iV. Banerji —for Applicant. 

It. 31 alcomson —for the Grown. 

Piggott. J.—Thi9 is an application in 
revision against the conviction of one 
Manik Chand, a shopkeeper and cloth 
dealer of the city of Baroillv, on a pro¬ 
secution instituted agaiust him under the 
ordors of the Municipal Boird of that 
place. It would appear that on 19th 
February a consignment of cloth ad¬ 
dressed to Manik Chand reaehod one of 
the octroi harriers on the boundary of 
the aforesaid Municipal area. The officer 
in charge demanded a larger sum by way 
of octroi duty than Manik Chand consi¬ 
dered was properly leviable under the 
rules. The matter was referred to the 
Ootroi Superintendent who assessed the 
duty at Rs. 1-0-9, and it is quite clear 
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that he had power to do this under the 
rules. The position then became this, 
that Manik Chand had a right of appeal 
within sixty days against the decision of 
the Octroi Superintendent, but that he 
could only exercise that right by first 
paying under protest the duty demanded 
and then appealing within seven days of 
the date of this payment. Practically the 
result is that he had 53 days within 
which to make up his mind whether he 
would pay or not and if he desired to pay 
under protest and to exercise his right of 
appeal, he coaid then do so. Manick 
Chaud seems to have elected to fight the 
matter out with the Board. It seems 
that he presented a petition to the Chair¬ 
man but a3 he did this without having 
paid nnder protest or otherwise the extra 
duty demanded, it could not be treated 
as a valid petition of appeal. On the 
expiry of the sixty days a prosecution 
was instituted by the issue of a sum¬ 
mons from a Magistrate’s Court and 
Manik Chand has been sentenced to a 
fine of Rs. 5 for breach of Rule 40 of 
Municipal Account Code, which laysdown 
that under the circumstances above stated 
a porson in the position of Manik Chand 
shall pay the duty as assessed by the 
Octroi Superintendent subject to the 
right of appeal already mentioned. 

Tho substantial point taken in the peti¬ 
tion before us is that Manik Chand, hav¬ 
ing loft the goo Is in question in the 
possession of the Municipal authorities, 
should not be regarded as having com¬ 
mitted any offence. This plea would be 
a valid answer if the case against Manik 
Chand were that he had introduced or 
attempted to introduce within octroi 
limits goods liable to the payment of octroi 
for which the octroi due had neither been 
paid nor tendered (vide S. 155 United 
Provinces Municipalities Act 2 of 1916) 
This, however, is not the question before 

X .. Wha * we have t0 determine i 9 
whether there has been a punishable 
breach of a rule validly made by the Local 
Uovernment uuder powers lawfully ex . 
erasable by that Government. We felt 

2h dlffi ?u ky ° ,6r fche 9^‘ion as to 
whether the mandatory direction in 

5* f 4 .V aIready referred to whioh directs 
that the person thinkiog himself aggriev¬ 
ed by the assessment made by the Ootroi 
Supenntendent shall pay the sum so 

be made ifi?? 1 ^ righb ° f app0al - °ould 
*0 made the basis of a prosecution in the 

1918 A/41 & 42 


absence of a clear specification of the 
period within which such payment mast 
be made and the expiration of which 
without payment could be regarded as 
completing the offence. Wo think, how¬ 
ever, upon an examination of the rules, 
that the necessary period is laid down 
by inference and that it is a period of 53 
days from the date of the Octroi Superin¬ 
tendent’s assessment. 

It has been suggested before us in 
argument, although the point is not ex¬ 
plicitly taken in the petition for revision 
that the rules of the Municipal Account 
Code under which this conviction has 
been affirmed are no longer in force, by 
reason of the repeal of the former Muni¬ 
cipalities Act 1 of 1900 under which 
these rules were framed. We have been 
informed that the question of the revi¬ 
sion of the Municipal Account Code is 
under consideration and it may well be 
that this rule, amongst others, would be 
the better for revision in the direction of 
greater clearness and definiteness. In 
the meantime, however no fresh rules 
have been issued under tho powers exer¬ 
cisable by the Local Government by virtue 

of S. 299 of the present Act. On this point 
it would seem that the jurisdiction of the 
Court is saved by S. 24. Provincial Gene¬ 
ral Clauses Act 1 of 1904. In a very 

similar case another Judge of this Court 

has treated the provisions of this Act a 9 
validating a prosecution for an offence 

P f U ^Q S nn b a11 ° nly undor the Act 

of 1900, vide fche oaso of Amir Hasan 

Khan v. Emperor (l). There is there¬ 
fore authority for the view which we 
take of the operation of S. 24 above re- 
ferred to. We are of opinion that this 
apphoation fails and must be dimissed. 

Walsh, J—I agree. I have felt some 
doubt as to whether the old rules of 1900 

elW DOt r C0a9e i t0 have any operative 
eEfeofc so far a3 they are inconsistent with 

a 155 of the new Act, and of course care 
will have to be taken when making the 

whYk 108 lD d f aliD 8 w >fch this matter 
which is expressly provided for by S. 155 

ab^ut itTh A f 0t T h V d ° n0t f6eI 80 °lear 
about it that I ought to differ. 

ihe offenoe oharged is olearly the 

allure to pay. The case is very like the 

well known oase reported in the English 

reports where a certain Alderman who 

rnd 3 ?h f man -° ffc i 0 Watoh Committee 

and therefore in effect Chairman .uJ 
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Tram Company was returning from a 
theatre in an overloaded tram and gave up 
his seat to a lady and in doing sodropped 
his ticket. When the Inspector came to 
collect the tickets and the Alderman was 
unable to produce his ticket, he was asked 
to pay his faro again or to leave the car. He 
refused to do either and was summoned for 
failing to pay his fare. The High Court 
held that it was impossible for the In¬ 
spector to hold an inquiry then and there 
and to arrive at a decisive result as to 
whether fare had already been paid once 
or not and that the fare ought to have 
been paid under protest and if it had been 
paid twice could be recovered from the 
Company, and the Alderman was held 
technically guilty. That is a reasonable 
result in this case, becaase after all it was 
the duty of the octroi official to collect 
the money, and if the payment made 
under protest, either with the object of 
presenting an appeal or where no appeal 
is preferred, turns out in fact to be in 
excess of the proper amount payable, there 
is an authority of this Court that it can 
be recovered in a suit against the Munici¬ 
pality. I agree therefore that this is not 
a case for interference in revision. 

By the Court. —The application is 
dismissed. 

V.B./R.K. Application dismissed . 
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Walsh, J. 

Sital —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revu. No. 546 of 1917, De¬ 
cided on 28th July 1917. against order of 
Sgs 3 . Judge, Allahabad, D/- 8th June 
1917. 

(a) Treasure Trove Act (1878), Si. 20 and 
21—Forbidding perion who it not finder to 
give required notice if no offence. 

Forbidding a person, who is not the finder of 

a treasure and who has not been employed or 
instructed by tho finder to give notice cn bis 
account to give the notice required by S. 4 is not 
an offence within the meaning of S. 21 of the 
Act! (P 322 C 2 ; P 323 C 1] 

(b) Criminal P.C. (1898), S. 236-Doubt a. 

to what offence committed—Charge should 
be clearly formulated 

In a case where there is some doubt as to what 
the offence really is that an accused is supposed 
to have committed, tho charge shouldl be clearly 
formulated. 1 [P 323 C 1] 

A. P Dube —for Applicant. 

E. Ma'comson —for the Crown. 

Judgment.—This is a very curicus 
ease. As the result of the heavy flood in 


the Ganges last year it appears that cer¬ 
tain ancient coins said to be about 150 
years old, were found on the bark of the 
Ganges. The evidence as to the circum¬ 
stances under which they originally came 
to be found and whence they had origi¬ 
nally come is extremely vague. I was 
inclined to think that they could not be 
described at all as treasure trove which 
must be something of value hidden in the 
soil or in anything aflixed thereto. But 
it does appear with regard to these parti¬ 
cular coins that there was clear evidence 
that they were treasure trove and I think 
the finding that they were treasure trove 
was right. Some of them at any rate were 
dug up from the soil in the month of 
February under or near an old “kuti” or 
at any rate adjacent to a temple and as 
many a3 fourteen were found at one spot 
and therefore the inference that they had 
been washed up by tho river is negatived. 

The fact al9o that similar coins had 
originally been discovered in the previous 
September when the water of the Ganges 
receded tends to show that the discovery 
of the particular coins was not the result 
of the flood at all but the efforts of in¬ 
dustrious persons who went out in search 
of them, and therefore so far a9 the ques¬ 
tions of treasure trove is concerned I 
agree with the Court below. I also agree, 
though it i9 not necessary to decide 
this point, that a usufructuary mortgagee 
such as the applicant is of tho area in 
question is the owner within the meaning 
of the section. The question is whether 
the present applicant as such owner has 
committed an offence within the meaning 
of S. 21. He has been convicted of abett¬ 
ing the finder committing an offence by 
failing to give notice to tho proper persons 
under S. 20. There is no doubt from the 
evidence that he discouraged everybody 
from either handingover the coins which 
they had in their possession or from doing 
their duty under the Act But the only 
person whom he interfered with by for¬ 
bidding to give notice was Ganga and he 
was not the finder. The Sessions Judge 
finds that he abetted the chaukidar, but 
although he may have been guilty of some 
offence under the general criminal law 
for interfering with the chaukidar in the, 
performance of his duty the chaukidar 
was not the finder and had not been om- ; 
ployed or instructed by the finder to give 
notice on his account; and therefore dis¬ 
suading the chaukidar which the Sessions 
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'Judge has convicted him o i does not come 
•within S 21 or S. 20. The result is that 
‘there is no evidence of the offence of 
jwhich the accused has been convicted, 
and the conviction and sentence must be 
quashed. 

One has often occasion to say and I 
think it necessary to say again that it 
would b9 very much better specially where 
there is some doubt as to what the offence 
really is that an accused is supposed to 
have committed, that the charge should 
be clearly formulated. To say that a 
person has abettei under S. 21, an offence 
under S. 20, leaves it entirely at large 
what the form of abetment is, who the 
person may be whom he has abetted and 
what the offence i9 which the person has 
committed, whom he is supposed to have 
abetted. In this case there is no state¬ 
ment until the case reached the Sessions 
Judge as to whom he wa3 supposed to 
have abetted and of what form the abet¬ 
ment was or of what offence the chauki- 
dar committed which the applicant 
abetted. 

Another matter of the same kind I 
notice whioh a trial Court shruld take 
care to avoid if possible is asking each one 
of the accused in the memorandum of exa¬ 
mination, Did you find any treasure 
trove coins ?’* That question was put to 
nearly all the accused. In a case like this 
it is a perfectly idle question because the 
person to whom the question is pub doe 9 
not know what a treasure trove coin is 
and the question assumes that the coins 
which had been in fact foun I and dealt 
with are treasure trove. That question 
as I have already pointed out, depends 
entirely upon whether they were hidden 
in the soil and the person in whose pos¬ 
session they may happen to be has come 
across them as treasure trove. Isolated 
coins picked up by a casual observer on 
the bank of a river can hardly be des¬ 
cribed as treasure trove at all. 

V.b./r.k. Conviction quashed. 
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BIOHARD s , C. J. and TODBAIiD, J. 

Ohithru Singh and anothei —Defen- 
dants Appellants. 

v 

deot <l<,Want Sinoh ~ PlAi ^ ~ Respon- 

Second Appeal No. 1047 of 1916 De 

T>t ?V 8t t May 1918 ‘ from deoree of 
Disfc. Judge, Azamgarh. 


Pre emption—Pre-emptor present at sale 
— Refusal to bid amounts to refusal to pur¬ 
chase— Suit for pre-emption is not maintain¬ 
able. 

Cerfcaiu land under the management of the 
Court of Wirds was sold by public auction. The 
sale was duly proclaimed and advertised. The 
plaintiff was preseut at the first attempt to sell, 
but made no bid. The highest bid being consi¬ 
dered insuificicut, the property was withdrawn 
and wa9 put up for sale a second time, whon it 
was actually sold. Oue year after the sale the 
plaintiff brought a suit for pre emption: 

Held : -hat the plaintiff’s conduct at the 6 ale 
amounted to a refusal to purchase aod that he 
was not therefore entitled to maintain a suit for 
pre-emption. (p 323 C 2 J 

M. L. Agarwala and N. P. Singh— for 
Appellants. 

Baleshwari Prasad for Draj Sath Vyas 
—for Respondent. 

Judgment —This appeal arises out of 
a suit for pre-emption. The property is 
under the management of the Court of 
Wards. The sale was duly proclaimed 
and advertised and it has been found that 
the plaintiff was aotually preseut at the 
first attempt to sell. He made no bid. 
Rs. 1,000 was the highest bid which was 
considered at the time insufficient and the 
property was withdrawn. The property 
was again advertised (or sale and put up 
a second time, when the vendee purchased 
at Rs. 950. It is not known whether or 
not the plainbiiT waspresentat the second 
sale. After the sale wis completed, the 
plaintiff mode not the smallest attempt 
to protest at the sale being made but on 
the contrary waited for 12 months, when 
he instituted the present suit. We are 
perfectly satisfied (and there is nothing 
inconsistent with the facts the lower ap! 
pel late Court has found and what we have 
said), viz., that the plaintiff knew per- 
feotly well that the property was being 
sold and that he had every opportunity 
to purchase the property, if ho pleased 
In fact he got the most complete invita¬ 
tion to do so and even mide an offer. We 

a low the appeal, set aside the decree of 

the lower appellate Court and restore the 
deoree of the Court of first instance with 

X?Co»,\ 00Urt *° d 1 °"" *<■- 


v.b./r.k. 


Appeal allowed. 
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Richards, C. J. and Banerji, J. 

Dambar Singh — Decree-holder—Ap¬ 
pellant. 

v. 

Mohammad Mvnwar Ali and another 
—Judgment-debtors—Respondents. 

Execution First Appeal No. 155 of 
1916, Decided on lOth November 1917, 
from order of SubJudge, Meerut, D/- 3rd 
May 1916. 

Provincial Insolvency Act (3 of 1907), 
S. 34 Attachmennt of debtor's decree ceases 
after adjudication — Official Receiver can 
alone execute decree. 

A judgment creditor cannot execute a decree 
of his insolvent judgment debtor which he has 
attached in tho execution of bis own decree after 
the adjudication of his judgment-debtor as an 
insolvent, inasmuch as the insolvency veste all 
the property of the insolvent on the Official 
Assignee and in effect cancels the attachment 
and the latter alone can execute the decree un¬ 
less he sells it to seme third party. [P 324 C 1] 

Pyare Lai Banerjee —for Appellant. 

S. M. Sulaiman for Abdul liaoof —for 
Respondents. 

Judgment. —One Sri Kishun had ob¬ 
tained acertain decree. Theappellant here 
obtained another decree against Sri Kishun 
and attached the decree belonging to Sri 
Kishun. Sri Kishun was declared an insol¬ 
vent and his property vested in the Official 
Assignee. Notwithstanding the adjudi¬ 
cation of Sri Kishun the appellant sought 
to put into execution the deoree belong¬ 
ing to Sri Kishun, which he had atta?hed 
in execution uf his decree. The judg¬ 
ment-debtors objected that Dambar Singh 
was not competent to execute the decree. 
The Court below held that the objection 
bad force and dismissed the application. 
We think the decision appealed from 
is correct. The effect of the attach¬ 
ment obtained by the appellant was not 
to vest in him any property. It gave 
him no doubt the right to execute tho at¬ 
tached decree, and had it not been for the 
insolvency he would still have that right. 
The insolvency however vested all the 
property of the insolvent in the Official 
Assignee and in effect cancelled the at¬ 
tachment obtained by Damber Singh. 
Once Sri Kishun was declared an insol¬ 
vent, the Official Assignee was the only 
person who could execute tho decree 
which Sri Kishun had obtained, unless 
cho Official Assignee had, in realising the 
estate, sold the decree to some third 
party: see the decision of their Lordships 


of the Privy Council in Raghunath Da s 
v. Suiidar Das (l). 

In the third ground in the memorandum 
of appeal the appellant contends that the 
Court below has also dismissed his appli. 
cation to recover certain costs which were 
no part of the decree belonging to Sri 
Kishun but which were in fact awarded 
to him as costs of previous execution pro¬ 
ceedings. We think that this objection 
may have force. If any costs were awarded 
to Dambar Singh personally against the 
judgment-debtors, those costs form no 
portion of the assets of Sri Kishun and 
accordingly never vested in the Official 
Assignee. Save as just mentioned we 
dismiss the appeal but in doing so ex¬ 
pressly state that the dismissal of the 
appeal is not to prejudice the right of the 
appellant (if he has any) to recover costs 
which were personally awarded to him. 
We make no order as to costs of the ap¬ 
peal. The order of the Court below as to 
costs in that Court will stand. 

v.B./r.k ._ Appe al dismissed 

i. (1912; 35 Mad. 622=9 I C 78G. 
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Richards, C. J. and Banerji, J. 

Anandi Kunwar —Plaintiff —Appellant. 

v. 

Ram Niranjan Das and another— De- 
fendants—Respondents. 

Second Appeal No. 937 of 1916, De¬ 
cided on 13th March 1918, from decree of 

Dist. Judge, Benares. _ _ . 

Civil P. C. (1908). O. 21, R 63—Suit under 
—Value of tuit for juritdiclion it value of 

decree fought to be executed and not value 
of property attached —Suits, Valuation. 

The vilue for purples of jurisdiction of a suit 
for a declaration that a certain property attachod 
in execution of a decree is not liable to sale, is 
he value of the decreo sought to be executed, 
ind not the value of the property attached. 

,x 325 0 1] 

Narmadeshioar Upadhya and Surendra 
Nath Sen— for Appellant. 

B. E. O'Conor and Haribans Sahai— 
or Respondents. 

Judgment.—This appeal arises out of 
i suit in which the plaintiff sought a dec¬ 
laration that certain property was not 
saleable in execution of a certain decree, 
[t appears that the principal defendants 
had a decree against the plaintiff s hus¬ 
band. In execution of that decree they 
attached certain property, alleging it to 
be the property of their judgment-debtor 
Phe deoree was for in or about Rs. 2.UUU. 
The plaintiff in the present suit objected 
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to the attachment. The objection was 
overruled and the plaintiff bad to bring 
the present suit. The Court of first in. 
stance dismissed her claim holding that 
the property was the property of the judg¬ 
ment-debtor and dismissed the plaintiff’s 
suit. The plaintiff has now preferred 
this second appeal. The first and main 
objection urged is that the District Judge 
had no jurisdiction to hear the appeal 
because the value of the property was 
over R 9 . 5,000. This objection does not 
come very well from the plaintiff, con¬ 
sidering that it was she herself who pre¬ 
ferred the appeal to the District Judge. 
If the argument held good, it would mean 
that the judgment of the Court of first 
instance had become final and the pro¬ 
babilities are that no Court would allow 
an appeal now to be presented from the 
judgment of the first Court. We think 
however that the value of the subject- 
matter of the suit and the appeal was 
jbelow Rs. 5,000. What the plaintiff claim- 
ed was a declaration that the property 
was not saleable in execution of the decree, 
that is, for the realisation of the amount 
of the decree. 

The defendants were only concerned 
to the extent of the amount due under 
their decree. They did not care whether 
the plaintiff could keep the property after 
their decree had been satisfied. This very 
point was decided in the case of Khetra 
Pal v. Mumtaz Begam (1). We have been 
referred by Mr. Upadhya to the case of 
liadha Kunwar v. Reoti Singh (2). This 
ruling it seems to us supports the view 
that we take in the present case. There 
it was held that though the mortgage 
decree, which was sought to be satisfied, 
wag far above Rg. 10,000. the value of 
the property to the decree-holder and to 
he judgment-debtor wag below Rg 2,000. 

hefd tha^hf ft ° f the Privy Gouncil 
of tho h 0 ?,l h f“ U ! tbe taken to be the value 
of the eubjeot-matter of the appeal. W e 

tS jud, n® aPP6al ,ay to th0 Dig. 
dflniL J dg ;- Ifc Wa9 for fch afc Court to 

the fin^i Ue8tl0n ^ of faofc aDd we thiQk that 
the findmgg arrived at conclude the pre 

with cogtg Ifc 18 Singly diemigged 


v.b/r.k. 


Appeal dismisse d. 

a II . An _ _ _ ■ 


1 » T i> .», r - n -- uismtssea. 
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Tudball and Abdul Raoof, JJ. 

Man Mohan Lai — Plaintiff—Appel¬ 
lant. 

v. 

Gopi Nath and others —Defendants— 
Respondents. 

Second Appeal No. 935 of 1916, Deci¬ 
ded on 3rd May 1918, from decree of 
Dist. Judge, Bareilly. 

Execution sale—Rights of purchaser—Pro¬ 
perty transferred by auction-purchaser — 
Transferee deprived of possession—Refund 
of price by auction-purchaser—Suit by auc¬ 
tion-purchaser to recover purchase-money 
from decree* holder U not maintainable. 

Certain property was attached in execution of 
a decree^ One B claimed the property but his 
objection was disallowed. He then brought a 
suit for declaration which was also dismissed. In 
appeal however ho obtained a decree that the 
property attached belonged to him and that the 
judgment-debtors had no interest in it. In the 
meantime the property bad been put to sale and 
bad been purchased by the plaintiff who bad 
transferred it to S. D sued S and obtained pos¬ 
session of the property, wbereupon the plaintiff 
refunded to S the price paid by tbe latfer. The 
plaintiff then sued to recover the sale price paid 
by him from the decree-holderand other creditors 
of the judgment-debtors among whom it had 
been distributed; 

Held: that tho suit was not maintainble. 

IP 326 0 1] 

Gulzari Lai —for Appellant. 

S. M. Sulaima?i —for Respondents. 

Judgment, This and tho connected 
Appeal No. 936 of 1916 arise out of tho 
same suit. Tho facts aro simple. Ga- 
nosh Prasad and others obtained a de- 
oroo against Asharfi Lai and others. They 
had prior to the suit obtained attachment 
of certain p operty. One Badri Prasad 
came forward and claimed tho property 
as his own and his objeotion was disal¬ 
lowed. II6 thereupon brought a suit for 
a declaration that the property was his 
and was not attachable and saleable in 
execution of the decree. His suit was 

?Qno l88ed by fche fir9t Courfc on l9t March 
1909. The property was then put to sale 
and was purchased by Sita Ram on 1st 
October 1909. Badri Prasad however 
appealed and on appeal ho suooeeded and 
the Oourt held that the property was hia 
and that the judgraenfc.debtors had no in¬ 
terest therein This decree was passed 
on rd June 1910, In fche meantime Sita 

t 5 an9fe " ed th0 Property to 
bhiam Sundar Lai and the latter waa in 
posaesaion. 

-_? ad ui Pra8ad ® ned him for pogaeaaion 
and obtained a deoree on 81st July 1912 
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Badri Prasad 

and in duo course he ousted him. Sita 
Ram then refunded to Shiarn Suudar Lai 
what tho latter had paid to him for the 
property. lie has now assigned his rights, 
whatever they may he, to the present 
plaintiff-appellant who appears to be a 
speculator, and he has sued to recover 
the sale price paid by Sita Ram which, 
we may mention, hal been distributed 
among a large body of creditors in addi¬ 
tion to the decree.holders in the original 
9uit rgainst Asharfi Lai. The Court be¬ 
low has dismissed the suit on the ground 
that it was not maintainable. The case 
is on all fours with the case of Nannu 
Lai v. Bhagioan Das (l). We think that 
the case being governei by that ruling 
this appeal must fail and it is therefore 
dismissed with costs. 

v.B./r.k, _ Appeal dismisseJ \ 

1. (1917) 39 All 114=37 I C 9. 
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Banerji. J. 

Badri Prasad —Accused—Applicant. 

v. 

Empercr — Opposite Party. 

Criminal Revn. No. G80 of 1917, De. 
cided ou 9th September 1917, from order 
of Sess. Judge, Binda, D/- 2nd August 
1917. 

# Penal Code (1860), S. 192— Antedating 
receipt of sale when sale in fact took place 
on previous date is no offence. 

Accused was a clerk whoso duty was to register 
6ales of cattle at a market. Two persons brought 
somo cattlo in the market on 21st March but 
omitted to obtain receipts for them, and on 
leaving the market they were asked by a Sub- 
Inspector of Police to produce receipts for tho 
cattlo. On 27th March fcboy produced tho receipts 
which bore date 21st March but were in fact 
prepared by tho accused on 27th: 

Held: that tho accused was not guilty of tho 
offenco of fabricating false evidence inasmuch 
as tho receipts, so far from causing tho Sub-In¬ 
spector to entertain an erroneous opiuion touch¬ 
ing a point material to the result of the inquiry 
he was making, might have caused him to 
form a correct opinion. [P 326 C 2; P 327 C 1] 

P. L. Banerji —-for Applicant. 

R. Malcomson —for the Grown. 

Judgment.— The applicant Badri Pra¬ 
sad has been convicted of fabricating false 
evidence as defined in S. 192, I. P. C., 
and has been sentenced under S. 193 of 
that Cole to three months’ rigorous im¬ 
prisonment. Badri Prasad was a clerk 
employed by the Naraioi estate, which is 
in charge of the Court of Wards, and one 
of his duties was to register sales of 
oattle at the Naraini market. On 21st 


r. Emperor (Banerji, J.) 1918 

March 1917 two persons, Riyayat and 
Armau, were carrying away tweaty-six 
head of cattle. While they were passing 
Bissinda Police Station, tho Sub-In- 
spector stopped them and wanted them to 
produce the receipts which they had ob¬ 
tained as to the registration of the sale 
of the cattle. They produced nineteen 
receipts but they had none a9 regards the 
remaining seven head of cattle. On 27th 
of that month they produced seven re. 
coipts bearing date 21st March 1917. 
These receipts had in fact been prepared 
by the accused on 27tb but they were 
dated, as I have said above, 2lsfc March. 
It has been proved that the 9even head 
of cattle were in fact purchased by Ri¬ 
yayat and Arman on 21st March at the 
market, but for some reason which doe9 
not appear, probably through oversight, 
receipts wore not granted in regard to 
them. The accused was sent up for trial 
for an offence under S. 218, I. P. C. But 
as ho was not a public servant he could 
not be convicted under this section. The 
learned Magistrate however convicted 
him under S 193, he being of opinion 
that in preparing the seven receipts 
Badri Prasad had fabricated false evi¬ 
dence. Tho offence of fabricating false 
evidence is defined in S. 192. The in¬ 
gredients of the offence are that circum¬ 
stances should be caused to exist, or a 
false entry should be made in any book 
or record or any document should be 
made containing a false statement that 
such circumstances, false entry or false 
document should be made with the in¬ 
tention that it may appear in evidence in 
a proceeding taken by law before a 
public servant, and so appearing in evi- 
denee may cause such public servant to 
entertain an erroneous opinioa touching 
any point material to tho result of tho 
paooeoding. Tho proceeding, which the 
Sub-Inspector who is a public ser¬ 
vant was holding was one for the pur¬ 
pose of ascertaining whether the cattle 
had been purchased at the market by the 
two men who were carrying them or 
whether they were stolen property. The 
receipts which were granted by tho ac¬ 
cused to the purchasers of the cattle could 
not possibly cause the Sub-lDspector to 
entertain an erroneous opinion touching 
a point material to the result of tho in¬ 
quiry he was making. He was satisfying 
himself whether the cattle were stolen 
property and these recaipts, so far from 
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causing him to entertain an erroneous 
opinion as to whether the cattle had been 
sold or not might have caused him to 
form a correct opinion on the point. One 
cf the principal ingredients of the offence 
of fabricating false evidence was there¬ 
fore, wanting in this case. This being so, 
the offence of fabricating false evidence 
was not committed by the accused and 
he could not be criminally punished 
under S. 193, I P. C. His conduct in 
granting receipts subsequently to the 
date of the actual sale or in making 
alterations in his register was no doubt 
reprehensible, but it did not constitute 
a criminal offence for which he could be 
convicted. I accordingly allow the ap¬ 
plication, set aside the conviction and 
the sentence and acquit Badri Prasad of 
the offence of which he was convicted. 
The bail-bond furnished by him is can¬ 
celled. 

v.b./R.K. Application allowed . 
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Tudball and Abdul Raoof, JJ. 
Ram Chandra Naik Kalia — Plaintiff 
Appellant. 


v. 

Raghnnatli Saran Singh Deo and an¬ 
other Defendants—Respondents. 

Firs* Appeal No. 301 of 1915. Decided 
on 13bh May 1918, from decree of Sub- 
Judge, Mirzapur. 

<•) Civil P.C. (5 of 1908). S. 73 — Suit for 
refund of money improperly awarded, be¬ 
fore actual distribution is not maintainable. 

A suit by a docroa-holdor to recaver tho sums 
improperly awarded to other decree-holders of 
tho same judgment-dobtor under S. 73, bofore 
the money has been actually paid to them, is 
premature and cannot therefore bo maintained. 

TP gov n 

(b) CivU P C. (S of 1908), S. 73—Mode of 
distribution illustrated. 

Plaintiff and defendants obtained decrees 
against the estate of one F. In execution of tho 
decree obtained by defendant 1 plaintiff applied 
rateablo distribution. It was found that the 
judgment-debtors iu tho plaintiff’s decree ropra- 
aentea only three-fourths of the estate of F: 

Meld i: that only three-fourths of tho amount 
recovered in execution of defendent l’s deoreo 
was liable to rateable distribution. (P 327 G 2] 

Sital Prasad Ghosh and K. N. Laghate 
—for Appellant. 

D. E. 0 Conor , Tej Bahadur Sapru 
and Lalit Mohan Banerji — for Rea. 
pondent8. 

Judgment.— Thia ia a plaintiff's ap. 

peal. He and the two defendants res- 
pondents are three deoree-holdera. One 
Farzand Ali died leaving a certain number 


of heirs of whom Mb. Najm-un-nissa was 
one, she being his widow. She brought 
a suit as against her coheirs to recover 
Rs. 97,500 due to her as dower. The 
other two defendants-respondents brought 
suits against all the heirs of Farzand Ali 
including Najm-un-nissa and obtained 
decrees as against them for moneys due 
from Farzand Ali. In all three cases the 
sums found due were recoverable from 
the assets of Farzand Ali which had come 
to the judgment-debtors by inheritance. 
A certain property was attached and sold 
in execution of the decree obtained by 
defendant 1, and the plaintiff applied 
for rateable distribution, so also did 
defendant 2. The plaintiff, we may state 
here, is the transferee of the decree of 
Mt. Najm-un-nissa. Rateable distribu¬ 
tion was allowed only in respect to fths 
of the sura recovered, inasmuch as the 
judgment-debtors in the plaintiff's decree 
represented only 3ths of the estate. 

Bafore the money was paid out to the 
other two decree-holders, plaintiff 
brought tho present suit actually to re¬ 
cover the sums which he considered had 
been improperly awarded to tho other 
two defendants. The Court below dis¬ 
missed his suit, holding, in tho first place, 
that it was premature having been 
brought before the money had actually 
been paid, and secondly, on the merits 
holding that proper rateable distribution 
had been made. It based its decision on 
the Full Bench decision in Gonesh Das 
Bagria v. Shiva Lakshman Bhakat (l). 
That is a decision which has been fol¬ 
lowed in thia Court in tho :;case of Gatti 
Lai v. Bir Bahadur Sahai (2). The 
plaintiff comes here on appeal and chal¬ 
lenges the lower Court’s finding. It is 
quite clear as a matter of actual fact that 
the suit was premature, inasmuch as it 
was brought before the money had been 
paid but it is unnecessary to decide the 
appeal on a technical point when on the 
merits it must equally fail. The two 
decisions menbionei above apply to the 
case, and it is quite dear that the Court 
below has rightly appliel the principle 
laid down therein. The plaintiffs julg 
menb-debtors only represented $ths of 
the estate and clearly only Jfchs of the 
amount recovered was liable to be di 9 .' 
tributed rateably. The figures of the 
distribution have not been challeng ed. 

1. (1903) 30 Oal 683 (FB). 

, 2. (1904) 27 All 168. 
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In our opinion there is no force in the 

appeal. We therefore dismiss it with 
costs. 

v.B./r.k. Appeal dismissed. 
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Tcjdball and Abdul Raoof, JJ. 

N and la l Si ngh —Plaintiff—Appellant. 

v. 

Beni Madho Singh and others —Defen¬ 
dants Respondents. 

Second Appeal No. 1246of 1916, Decid¬ 
ed on 23th June 1918, from a decree of 
Sub-Judge. Caw D pore ; D/ 9th May 1916. 

Contract Act (9 of 1872). S. 69 —Inde¬ 
pendent trespasser trespassing by virtue of 
separate deeds are not liable to contribute 
towards cost of suit for ejectment by owner 
against them jointly when one has not con¬ 
tested the claim. 

Plaintiff and defendant each obtained a half 
share in certain property under separate deeds 
of gift. A third person brought a suit for recovery 
of a certain share in the property, in whioh both 
were impleaded as defendants. Plaintiff con¬ 
tested the suit but the defendant did not, and 
ultimately the suit was decreed against both 
with costs. Tbe decree-holder recovered the full 
amount of the costs from the plaintiff, who 
thereupon brought a suit for contribution against 
the defendant, claiming half the costs which he 
had been compelled to pay: 

Held: that the plaintiff and the defendant 
were independent trespassers who derived their 
titles under separate deeds of gift and who were 
separately liable for the trespass committed by 
each, and that therefore the defendant was not 
liable to contribute anything towards the 
amount which bad been recovered from the 
plaintiff. [P 329 C 1] 

Tej Bahadur Sapru , Shamnath Mush- 
Tan and Kailash Nath Katju —for Ap¬ 
pellant. 

Baldeo Ram Dave , Braj Nath Vyas 
and Naxoal Kishore —for Respondents. 

Judgment. — The plaintiff appellant 
in this suit was a person who under a 
deed of gift executed by one Jagat Singh 
obtained a half share in certain property. 
The respondent Ram Lai Singh is a per¬ 
son who received a half share in the same 
property by an entirely separate deed of 
gift from the same Jagat Singh. Beni 
Madho Singh and Zilim are certain per¬ 
sons claiming to be the lawful owners of 
a certain share in that property. They 
brought a suit to recover their shares and 
they impleaded both Ram Lai Singh and 
Nand Lai Singh in the suit. Ram Lai 
Singh did not defend the suit, but Nand 
Lai Singh did and in the course of his 
pleadings he stated that Ram Lai Singh 
was at the bottom of the suit and that 
he had instigated the plaintiff to sue. 
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Part of the claim was decreed and part of 
the claim was dismissed. The plaintiffs 
appealed in respect to so ranch of their 
claim as was disallowed. Nand Lai Singh 
appealed in respect to so much of the 
claim &3 had been decreed against him. 
The plaintiffs’ appeal was allowed, and 
Nand Lai Singh's appeal was dismissed. 
Ram Lai Singh was a respondent to both 
the appeals. He contested neither. In the 
execution department, Ram Lai Singh 
pleaded that no portion of the share de¬ 
creed to the plaintiffs should be taken 
from him but that it should all be taken 
from Nand Lai Singh. Nand Lai Singh 
opposed him. The Court held that each 
of them had in his hands half of the 
share decreed. The appellate decree, 
which is the decree of the Court in the 
plaintiff’s appeal, snows clearly that this 
Court held that each defendant was sepa¬ 
rately liable in respect of the property 
which was in his hands. The order for 
costs was a joint one. The plaintiffs in 
the former suit have recovered the whole 
of their costs from Nand Lai SiDgh He 
has now brought the present suit forcon- 
tribution, claiming half from the defend¬ 
ant Ram Lai Singh. 

This is clearly not a case of joint tort¬ 
feasors. Ram Lai Singh derived his title 
to the property which was in his hands 
by an entirely separate deed from Jagab 
Singh and Nand Lai Singh derived bis 
title, such as it was, by a separate deed 
of gift. The two defendants were not at 
one in defending the suit. They were as 
a matter of fact opposed to each other. 
Para. 15 of the written statement of Nand 
Lai Singh shows this clearly. Ram Lai 
Singh in no way contested the suit, 
whereas Nand Lai Singh did and it is 
quite clear that the extra costs that were 
incurred in that suit were due to the 
action of the present plaintiff Nand Lai 
Singh alone. The case is very much like 
that of Fakire v^Tasadduq Husain (1). 
In this case there was no contract bet¬ 
ween the present parties. Each was in 
separate possession of property and there 
was nothing joint. Each was separately 
liable for the trespass that he had com¬ 
mitted. Each trespass was committed 
separately, and each defendant s liability 
for mesne profits was entirely separate. 
The only thing common between them 
was that thev were arrayed as defendants 
to the suit. We cannot find any equity in 
1. (1897) 19 All 462. 
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the present case that will enable us to 
hold that the respondent R\m Lai Singh 
is in any way liable to the plaintiff for a 
share of the costs that were recovered 
from him. The appeal is dismissed with 
costa to Ram Lai Singh. It is to be noted 
that the action of the plaintiff is directed 
solely against Ram Lai Singh and not 
against the other respondents. This is 
clearly admitted before us in open Court. 
v.b./r.k. Appeal dismissed. 
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Tudball, J. 

Ram Sahai —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 888 of 1917, De¬ 
cided on 15th December 1917, from order 
of Dist. Magistrate, Farrokhabad, D/- 
11th October 1917. 

Criminal P C. (1898), S. 195—Offence 
under Penal Code S. 471 committed before 
Collector in appeal—District Magistrate has 
no juri.diction totake cognizance of offence 
—Penal Code (1860), S. 471 

A District Magistrate qua District Magistrate 
has no jurisdiction to take cognizance of an of¬ 
fence under S. 471, I. p. c committed by a 
party to a proceeding in the Revenue Court of 
tho Collector in respect of a document given in 
evidence iu the course of an appeal. [P 329 G 2] 

S. G. Mukerji —for Applicant. 

B. Malcomson —for the Crown. 

Judgment. The faots of this ci 9 e have 
one peculiarity about them. Briefly stated 

they are as follows: There was a lambar- 
dari case pending in appeal in the Court 
-of the Collector of Farrukhabad. The 
present applicant Ram Sahai had been ap¬ 
pointed by a Subordinate Court aa lam- 
bardar and the opposite party had ap¬ 
pealed against the order. The opposite 
party pleaded that Rara Sahai was in 
debt, that his estate was burdened and 
that he ,should no t be appointed. He 
pleaded that he had paid up a oonsider- 
able part of the debt and in order to esta. 

on h ft P T^ 0dn °l d a reoo 'Pt'or Ra- 450, 
dated 20th December 1911 and bearing on 

lh!«°ffi! an rir P08t ^ e 8fcamp whioh bore 
the effigy of King George V. Tho Collec¬ 
tor came to the conclusion that this re- 
ompt was not genuine, on the ground that 
the stamp which was affixed to it was not 
obtainable in the district on 20th Decem- 

b . er u l \ ? am Saha * gained that the 
stamp had been affixed to the receipt a 
year after the execution of the doounfent 
itself . The Collector came to the conclu¬ 
sion that Ram Sahai should not be ap¬ 


pointed and he passel orders accordingly 
on 5th September 1917. Under his order 
deciding the appeal he wrote the follow¬ 
ing order: 

■*l propose to make farther enquiry into the 
matter of the recei Dt aa District Magistrate. I 
order that Kashi Rim, Inderjit and Tansukh be 
summoned to my Court on 25th September and 
direct that Ram Sahai execute a bond in R 3 .IOO 
for his appearance on that date." 

A separate record was commenced in 
the forefront of which there is a vernacu¬ 
lar translation of this order, in which it 
is distinctly set out that Mr. Alexander 
in his capacity as District Magistrate was 
taking up this matter. He passed orders 
on 11th October as follows: 

“Bam Sahai appears to be guilty of an offence 
under S. 471, I. P 0. and I send this record to 
Mr. Mahadoo Prasad for necessary action to¬ 
gether with Ram Sahai." 

It is against this order that the present 
application in revision has teen 61ed. 
Now it is quite clear under S. 195, 
Cl. 1 ( 0 ), Criminal P. C. that no Court 
could take cognizanoe of the offence under 
S. 471, I. P. C. except with the previons 
sanction or on complaint of the Collector 
of Farrukhabad. The District Magistrate 
of Farrukhabad qua Distriot Magistrate 
had no jurisdiction to take cognizance of 
the offence, because the offence had boon 
committed by a party to a proceeding in 
the Revenue Court of the Collector in 
respeot of the document which was given 
in evidence in the course of the appeal. 
Mr. Alexander in his capaoity as Colloo- 
tor and Presiding Offioer of the Revenue 
Court of appeal has made no complaint 
and has given no sanction. Therefore no 
criminal Court could take cognizance of 
the offenoe in the present case. The 
order of the District Magistrate in the 
present case is ultra vires and must be 
set aside. I would point out that if tho 
Collector of the Distriot had taken aotion 
under S. 476. Criminal P. C., and had 
made a complaint, then this Court would 
have had no jurisdiction to interfere with 
his order. At first I was under the im¬ 
pression that Mr. Alexander had acted in 
his capaoity as the Presiding Offioor of a 
Revenue Court of appeal, but I am faced 
with the clear statement in his order 
tnat he is aoting in his capaoity as a Dis¬ 
trict Magistrate and not as a Collector 
1 therefore allow this application. I set 

trite th n ° rd n\. ° f the Diatriob Magis- 
nf\K; n\ W1 ! . be ° pen to the Collector 
of the Distriot to take any aotion whioh 
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ho may doom necessary in the matter ac¬ 
cording to law. 

V.B./R.K. Application allowed. 
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Richards, C. J. and Banerji, J. 

Ghulam Mohiuddin Khan and another 

Decree-holders—Appellants. 

v. 

Damber Singh — Objector — Respon¬ 
dent. 

Execution First*Appeal No. 281 ofl917, 
Decided on 7th January 1918, from decree 
of Addl. Sub-Judge, Aligarh, D/- 12th 
May 1917. 

Limitation Act (9 of 1908), Art. 182 — 
Decree against several defendants—Appeal 
by two dismissed with costs—Application 
for execution of appellate decree for costs 
was held barred by limitation. 

Ono S obtained a decree jointly agiio9t D, 
K and several others. D and K appealed to tha 
High Court and their appeal was dismissed with 
costs against them. In execution of a decree 
which D held against S he attached the decree 
obtained by S in the first Court and by several 
executions realised the whole amount due under 
it from the judgrneut-dobtors other thau K and 
himself. S became an insolvent and G pur¬ 
chased his assets including tho decrees obtained 
by S. O thon sought to execute the decrees : 

Held : (1) that the decree obtained by S in 
the first Court having been fully executed by D 
G could not recover anything under it ; (2) that 
no previous application having been made to 
execute the High Court's decree for costs against 
D and K t G's application was barred by limita¬ 
tion. [P 330 C 2] 

Panna Lai —for Appellants. 

Peary Lai Banerji —for Respondent. 

Judgment.—The facts of this case 
are somewhat complicated but they can 
be shortly stated. One Sri Kishen Das 
obtained a decree. The decree was against 
one Damber Singh, Karan Singh and cer¬ 
tain other persons. The decree awarded 
possession of certain property and.costs 
against all the judgment-debtors jointly. 
Karan Singh and Damber Singh alone 
appealed to the High Court, which di3 
missed the appeal with costs against 
Damber Singh and Karan Singh. This 
happened on 1st December 1904. Dam- 
ber Singh had a decree against Sri Kishen 
Das and he attached either the first 
Court’s decree, or both the first Court’s 
decree and the decree made by the High 
Court (it is not quite clear which) in 
execution of his decreeagainst Sri Kishen 
Das. From time to time Damber Singh 
sought execution against all the judg¬ 
ment-debtors other than himself and 
Karan Singh. From time to time ho 


realized money as the result of these 
applications for execution and eventually 
it was held .that he had realized the 
amount awarded by the first Court’s 
decree. No mention appearsever to have 
been made specifically of the decree of 
the High Court, and it would almost 
seem as if it was the first Court’s decree, 
and not the High Court’s decree, which 
wa3 being executed by Damber Singh. So 
far a9 the High Court’s decree is concerned, 
the last application for execution previous 
to the present one was.in the year 1907. 
Sri Kishen Da9 eventually became in¬ 
solvent and the present applicants were 
purchasers at public auction of the assets 
of Sri Kishen Das including the decree 
or decrees to which we have referred 
above. 

The present applicant i9 therefore en¬ 
titled (provided he is within time) to 
execute the decrees which Sri Kishen 
Das obtained, and the present applica¬ 
tion was against• Damber Singh for the 
alleged balance still due upon foot of the 
first Court’s decree and the High Court’s 
decree. It seems to us quite clear that 
so far a3 the first Court’9 decree i9 con¬ 
cerned the full amount wa9 already 
realized by Damber Singh before Sri 
Kishen Das became insolvent. It is 
argued that the applications whioh were 
made from time to time by Damber 
Singh, the last of which was admittedly 
within three years of the present appli¬ 
cation, saved limitation and entitled feho 
present owner of the decree to apply for . 
execution. Wo do not think that this 
can be so in the present case, because 
the money which it is now sought to 
realise is really the money due on foot 
of the High Court’s decree, and that 
decree was against Damber Singh and 
Karan Singh only. No previous applica¬ 
tions since the ye»r 1907 wore made 
either against Damber Singh or Karan 
Singh. This being so. the order of the 
Court below was correct and must be 
confirmed. We dismiss the appeal with # 
costs including in this court-fees ou the 
higher scale. 

V.B./R.K. Appeal dismissed , 
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Richards, C. J. and Banerji, J. 

Champat Singh —Defendant — Appel¬ 
lant. 

v, 

Mahabir Prasad and others Plain¬ 
tiffs— Respondents. 

First Appeal No. 84 of 1917, Decided 
on 30th November 1917, from order of 
Sub Judge, Meerut, D/- 15th March 1917. 

(a) Civil P. C. (1908), O. 5, Rr. 17 and 19— 
Summons fixed to outer door of defendant 
Defendant is not duly served until order 
under R. 19 is made by Court. 

Whore a summons is affixed to the outer door 
of a defendant under R. 17, O. 5, he caunot be 
6aid to be “duly served” until an order under 
R. 19 is made by the Court declaring that the 
summons has been duly served: and such order 
ought to hi obtained a3 soon as reasonably pos¬ 
sible after the return is made by the serving 
officer. [P 331 0 2; P 332 C 1] 

(b) Civil-P. C. (1908), O. 9, R 13—Ex part© 
decree against defendant — Defendant not 
“Duly served” — Defendant is entitled to 
have decree set aside. 

Where an ex parte decree is passed against a 
defendant, then unless he wa9 “duly served” he 
is ontitled as of right, under R. 13, O. 9, to have 
tho decree set aside. [P 331 C 2] 

M. L. Agarwala —for Appellant. 

Surendra Nath Sen —for Respondents. 

Richards, C J. —This appeal arises 
under the following circumstances. The 
suit was instituted in the yoxr 19i5 and 
was a suit to realize the amount of a 
mortgage. One of the defendants was 
Champat Singh for himself and as guar¬ 
dian for certain minors. The !7thSeptem. 
ber was fixed to settle issues. On 13:h 
August 1915 the process-server went to the 
house of Champat Singh and found him not 
at home. He was told that he had gone 
to bathe. This service was not sufficient 
and a freshdate, namely, 27th November, 
was fixed. On 28th September the pro¬ 
cess-server again went and learnt that 
Champat Singh was not in the house, 
that he had gone to another village and 
was expected back in a oouplo of days. 
The process-server then affixed the pro¬ 
cess to the door of Champat Singh’s 
house. No order seems to have been ob- 
tained by the plaintiff from the Court as 
to whether or not this service was to be 
declared good. The oase was called on 
A7fch November, Champat Singh and the 
minors were absent and the Court direct- 
ea that the oase should be heard ex parte 
against them, and on 11th January 1916 
an ex parte decree was passed. There¬ 
upon Champat*Singh applied to set aside 
the deoree on the ground that he had 
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not been “duly sorved.” The Court be¬ 
low states that the applicant had not 
shown that he had no knowledge of the 
suit, that the inmates of the applicant’s 
house were present when the summonses 
were posted on the house on 30fch August 
1915 and 2rth September 1915. The 
learned Judge goes on to 9ay that he does 
not believe that the applicant had no 
knowleIge of the suit and the date fixed. 
O. 9, R. 13, is as follows : 

“In any case in which a decree is passed ex 
parte against a defendant, he may apply to tho 
Court by which the dtcree was passed for an 
order to set it aside, and if he satisfies the Court 

that the summons was not duly served.tho 

Court shall make an order setting aside the 
decree as against him.” 

It thus appears that unions the defen¬ 
dant has been “duly served,” he is en¬ 
titled as of right to have the ex parte 
decree set aside. O. 5 deals with the 
mode of service, Prim* facie the service 
mu9t be personal service by a delivering 
or tendering a copy as mentioned in R. 10. 
R. 17 provides, amongst other things, 
that where the serving otfijor, after us¬ 
ing all duo and reasonable diligeuco oan- 
nob find tho defendant and there is no 
agent empowered to receive service on 
his behalf nor any other persou on whom 
service can be made, the serving officer 
shall affix a copy of the summons on tho 
outer door or some other conspicuous 
part of the house in which the defendant 
ordinarily resides, or carries on business, 
or personally works for gain, and shall 
then return the original to the Court 
from which it was issued, with a report 
endorsed thereon, or annexed thereto, 
stating that he'has so affixoi the copy, the 
oironmstanoes under which ho did so and 
the name and address of the person, if any 
by whom the house was identified, and 
in whose prosonoe the copy was affixed. 
R. 19 provides that. 

“Where a summons Is returned under R. 17, 
the Oourt shall, if th> return under that rulo 
has not-bayn verified by tho affilavit of tho ser¬ 
ving officer, and may, if it has been so verified 
examining tho serving officer upon oath, or cause 
him to ba so examined by another Court, touch¬ 
ing his proooediuga, and may make auoh further 
inquiry in the matter as it thinks fit, and shall 
either deolaro that tho summons has been duly 
served or order suoh servioe as It thinks fit.” 

In my opinion the defendant un ler 
oiroumstanoe3 like the present oould not 
be said to have been "dnly served", un¬ 
til an order under R. 19 had been made 
by the Court declaring that the summons 
had been duly served," and in my opi- 
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nion this is an order which ought to be 
obtained as soon a? reasonably possible 
alter the return is made by the serving 
oflicer. It is obvious that it is most 
inconvenient to postpone making the 
order adjudicating on the sufficiency of 
the service until the day of hearing. The 
plaintiff may have bad all the expense 
of bringing his witnesses and paying his 
pleader only to find that the case cannot 
go on and the Court may have a case in 
its list for hearing which cannot be pro¬ 
ceeded with. In the present case a suit 
which was commenced in 1915 will have 
to be heard 'over again. It is for the 
plaintiff to bring his case properly into 
Court. Under the circumstances of the 
present case I think that Champat- Singh 
was entitled to have the ex parte decree 
set aside." I would allow the appeal. 

Banerji, J. I also would allow the 
appeal. The Court was bound to set aside 
the ex parte decree if the summons to 
the defendant was not duly served. O. 5, 
R. 17, prescribes the mode in which ser¬ 
vice may be effected by fixing a summons 
to the outer door of the house of the 
defendant. In the present case the pro¬ 
cess-server reported that the defendant 
was not at his house but had gone to 
some other village, and on that ground 
he fixed the summons to the outer door 
of the house. This was not service made 
with due diligence and therefore it was 
not due service within the meaning of 
the Code This was so held in the case 
of Sakina v. Gouri Sahai (1). It is 
clear therefore that in the present case 
service was not duly made as directed by 
the Code, and the Court below ought to 
have set aside the ex parte decree. It 
was not sufficient to find, as the Court 
below has done, that the defendant had 
knowledge of the suit. What the Court 
had to decide was whether service had 
been duly made, and this point the 
Court did not decide at all. Upon an 
examination of the record it appears 
that service was not duly made. On this 
ground the appellant is entitled to have 
the ex parte decree set aside. 

By the Court.—The order of the 
Court is that the appeal be allowed, the 
ex parte decree set aside and we direct 
that the case be restored to its original 
number and hoard according to law. We 
make no orders as to costs. 

V.B./R K. Appeal allowed 

~ 1. (1902) 24 All 302. _ 
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Banerji, J. 

Jagrup Sliukul —Petitioner. 

v. 

Emperor —Opposite Party. 

Civil Revn. No. 103 of 1917, Decided 
on 7th August 1917, from order of Seas, 
and Sub Judge, Jaunpur, D/- 2nd April 
1917. 

(a) Criminal P. C. (1898), S. 195-Superior 
Court Mu miff is subordinate to Subordi¬ 
nate Judge within S. 195. 

A Munsif is subordinate to a Subordinate Judge 
within the meaning of S. 195, if appeals from the 
Court of the former are preferred to the Court of 
the latter and “ordinarily lie" to hie Court. 

(P 333 C1, 2) 

(b) Criminal P. C. (1898). S. 195 (6)-Supe¬ 
rior Court can take additional evidence. 

In considering an application under S, 195 (6), 
Criminal P. C., a superior Court is competent to 
take and consider additional evidence for the 
purpose of satisfying itself whether sanction 
should or should not bo granted. [P 333 0 2] 

C. Ross Alston and E. A. Howard —for 
Petitioner. 

G. P. Bovs —for the Crown. 

Judgment.— This application for re¬ 
vision was made under the following cir¬ 
cumstances. A suit \*as filed in the Court 
of the Munsif of Jaunpur which was dis¬ 
missed on 19th November 1914. An ap¬ 
plication was made to the Munsif of 
Jaunpur by the Government Pleader for 
sanction to prosecute the applicant under 
various sections of the Indian Penal Code, 
these being some of the sections men¬ 
tioned in S. 195, Criminal P. C. The 
application purported to be one under 
S. 195, para. 1, Cl. (b), Criminal P. C. It 
was not an application under S. 476, as 
is erroneously stated in the order of the 
learned Munsif. The matter was taken 
up by the succe?sor-in-office of the Mun¬ 
sif who had dismissed the suit. He took 
some additional evidence and came to the 
conclusion that there was not sufficient 
reison for sanctioning ths prosecution of 
the present applicant, and he accordingly 
rejected the application. Thereupon a 
petition was presented in the Court of the 
Sessions and Subordinate Judge of Jaun- 
pur, purporting to be an application 
under S. 195, para. (6), Criminal P. C. 
Mention was made in the application of 
the fact that the Munsif had refused sanc¬ 
tion and the prayer was that sanction 
might be granted for the prosecution of 
the present applicant. I may mention 
that the officer called Sessions and Subor¬ 
dinate Judge of Jaunpur is Subordinate 
Judge of Jaunpur as regards civil matters 
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and Additional Sessions Judge as regards 
criminal cises. He took some further 
evidence and came to the conclusion that 
there was a prima facie case against the 
present applicant and accordingly gran¬ 
ted the saction asked for. It is this order 
of which revision i9 sought, and the main 
arguments upon whicn the application 
for revision is founded are that the Court 
below had no jurisdiction to grant the 
sanction asked for and that on the merits 
its order was not a proper one. 

It is clear from the provisions of S. 195, 
Criminal P. C. f that an original applica¬ 
tion for sanction may be made under 
Cl. (b), sab-S. (l) of that section either 
to the Court in which the proceedings in 
connexion with which the alleged offence 
is said to have been committed were held, 
or to some other Court to which that 
Court is subordinate. Under para. (6) 
any sanction given or refused may be re- 
vokod or granted by any authority to 
which the authority giving or refusing 
sanction is subordinate. If therefore the 
Munsif of Jaunpur was subordinate to the 
Subordinate Judge of Jaunpur, within the 
meaning of S. 195, Criminal P. C., an 
original application for sanotion could be 
made to th£t officer, or that officer could 
be moved to grant the sanction which had 
been refused by the Munsif. It is there- 
fore immaterial whether the application 
made to the Sessions and Subordinate 
Judge of Jaunpur was an original appli. 

cation under Cl. (b), para. ( 1 ) or an ap¬ 
plication under para. (6), S. 195. The 
real point for consideration is whether 
the Munsif of Jaunpur is to bo deemed to 
be subordinate to the Subordinate Judge. 

Para. (7; of the section provides that for 
the purple 9 0 f fche S0otion OV0ry CoQrfc 

shall bo deemed to be subordinate to the 
Court to which appeals from the former 
Court ordinarily lie. 

th^ih ha I® 8t f t6 r aboV9 • the P° 9 ‘t‘on of 

^•S rd,D ? t f Jud 8° of Jaunpur is some- 
what different from the position of ordi- 

Sub ° rd 1 mata Judges, he is Additional 
Sessions Jndge and he is Subordinate 

b vthV FT Tn ° a369 - Uad0r ° rde « issued 
fial W . C A at K Und6r S’ 21 (4), Ben- 
lRft7 r 5 -! vT d . Assam Civil Courts Act 
a 4 8 dJ V s d o«; Notification No. 1703/15—1 

th; cl 0 r d fc 2 o 5 f th ^ P "L 191 .^ ^Ppoels from 
one uourt of the Munsif of Jaunpur are 

preferred to his Court and "ordin^Iy 

dLf T°° Urfc - t Theref ore the Subor¬ 
dinate Judge must be deemed to be the 


authority to which the Munsif of Jaun¬ 
pur is subordinate with in the meaning 
of S. 195 arid he was competent to enter¬ 
tain the application made to him, whe¬ 
ther that application be regarded as one 
under para. (G) or as an original ap¬ 
plication under Cl. (b), para. (1). As 
to the merits of the case, the Subordi¬ 
nate Judge was, I think, competent to 
take and consider additional evidencs for 
the purpose of satisfying himself whe¬ 
ther sanction should or should not be 
granted. This is the view which \va 9 
taken by a learned Judge of this Court in 
Rahmatullah v. Emperor { l). Tbeloarned 
Judge has not, it is true, set forth at 
length the reasons for the conolusion at 
which he arrived but having regard to the 
additional evidence, which was produced 
before the Munsif and also before the Sub¬ 
ordinate Judge, it cannot be said that 
there was no prirna facie case against the 
applicant. I am therefore of opinion that 
the present application is without force 
and I accordingly reject it. The order 
staying proceedings is discharged and it is 
directed that the record be sent back to 
the Court below. 

—Y b -/R K. _ Application rejected. 

1. (1910/ 32 I G 157=17 Or L - 
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Bankrji and Abdul Baoop, JJ. 

Hingo Singh and otWs-Defendanta— 
Appellants. 

v. 

Jhuri Singh and others— Plaintiffa— 
±te9pondent9. 

First Appeal No. 113 of 1917 Denidnd 
on 30th April 1913. from 
Judge, Jaunpur. 

0 C 17 il Hr 2 C Jd 3 -s’ 3 6 and 

zzzrzssLZ =ss 

the Oourt dismissed tho suit for ‘want n# r ! Up0a 
oution,' The plaintiffs nonl .» i , . pros,l ‘ 

missal sot aside, but their applictunn aV “ tho dls ' 
on the ground that their 5 °“ WAa re,U3 °d 

suit. Thereupon tho pU nTiffA S0 P ara ‘« 

suit for tho same relief.^ “ brou 8 U ‘ another 

Held: (X) that inasmuch as all i i 
vrere present through their general 
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Courl must be deemed to Lave acted under 0.17, 
R. 3. and to have dismissed the suit on the 
merits and uot under O. 9, It. 3, ana that there¬ 
fore a second suit on the same cause of action 
was not maintainable; [P 335 C ll 

(2) that the words ‘ want of prosecution*’ could 
only be understood as meaning that the plaintiffs 
did nothing to support their claim, i. e.. that 
there was no evidence on the record which esta¬ 
blished their claim. fp 334 C 2] 

S. -V. Sulaiman —for Appellants. 

2d. L. Agarwala — for Respondents. 

Judgment.—This is a somewhat un¬ 
fortunate case. The facts which have 
given rise to it are as follows: The plain- 
tiffs, who are six in number, brought a 
suit for the same relief which they have 
claimed in the present suit. That case 
was taken up for hearing and one of the 
plaintiffs was examined. The parties 
then informed the Court that they would 
abide by the deposition of a particular 
person. A date was fixed an l ou that 
date the person named appeared but re 
fused to make any statement. Thereupon 
the case was postponed and 15th Septem¬ 
ber 1914 was fixed for hearing and the 
parties were ordered to produce their 
evidence on that date. On 15th Septem¬ 
ber, 1914, when the case was called on 
for hearing, the defendants or their plea¬ 
der did not appear. The plaintiffs' plea¬ 
der also did not appear. One of the plain¬ 
tiffs Jhuri Singh was present but he did 
not “prosecute the suit," by which we 
understand the trial Court to mean that 
he adduced no evidence. Thereupon the 
Court made an order dismissing the suit 
“for want of prosecution" (ba-adaro-pai- 
rawi). The plaintiffs applied to have this 
dismissal set aside but their application 
was refused on the ground that their re 
medy was a separate 6uit. 

They thereupon instituted the present 
suit for the same roliefs. The Court of 
first instance dismissed it on the ground 
that the suit was not maintainable in 
view of the dismissal of the former suit. 
It held that the dismissal must be deem¬ 
ed to he a dismissal on the merits under 
O. 17, R. 3, Civil P. C., and therefore a 
subsequent suit could Dot be maintained. 
This decision of the Court of first in¬ 
stance was reversed by the lower appel¬ 
late Court, which was of opinion that 
O. 17, R. 2, Civil P. C.,was applicable to 
the case and that the suit was maintain¬ 
able That Court accordingly remanded 
the case to the Court of first instance. 
Prom this order of remand the preseut 
appeal has been filed. The question we 


have to consider is, whether under the 
circumstances mentioned above, a second 
suit is maintainable. It is clear that on 
the date which was fixed for the hearing 
of the former suit, namely, on 15th Sep¬ 
tember 1914, what the Court had to do, 
when it took up the case, was to ascer¬ 
tain whether the parties were present 
and which of them. After this the Court 
had to take action under the provisions 
of O. 9. If neither party was present it 
had to dismiss the suit under R. 3 of that 
Order. In that case the remedy of the 
plaintifls would be either toapplyto have 
the suit restored or to bring a fresh suit 
on the same cause of action, if not bar¬ 
red by limitation. If the plaintiffs were 
present and the defendants were absent, 
the Court had to proceed under R. 6 and 
hear the case ex parte. If the plaintiffs 
were absent and the defendants were 
present, it had to proceed uuder R. Sand 


decide the case accordingly. 

In the present case one of the plaintiffs 
Jhuri Singh was. as stated above, present 
and this is also stated in the judgment of 
the Court which heard the first suit. It 
ha 9 been found in this suit and the find¬ 
ing was never impugned, that he was the 
general attorney of all the other plain¬ 
tiffs Therefore, we must take it that 
all the plaintiffs were present before the 
Court, through Jhuri Singh, who appear¬ 
ed for himself and represented the other 
plaintiffs a9 their general attorney. As 
the plaintiffs were present, the Court 
could not take action under R. 6 and the 
only role under which it could proceed 
was R. 6. In proceeding under R. 6 it 
had to consider whether the plaintiffs 
case was proved and it could either de¬ 
cree the claim or dismiss it. In the pre¬ 
sent case the Court dismissed the claim. 
We must hold that the case was dismiss¬ 
ed under O. 9, R 6. because the plaintiffs 
did not satisfy the Court by the evidence 
on the record or any evidence which they 
might have produced that their case was 
a true one. The Court, it is true, did 
not say that it dismissed the suit because 
no evideuce was adduced which satisfied 
the Court that the claim wa9 a true one, 
but the Court said that there was an ab- 
sence of prosecution. These words can 
only be understood as meaning that tne 
plaintiffs did nothing to support their 
claim, that is to say, that there was no| 
evidence which established the olauju 
The Court's action could only bo i 
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0. 17, R. 3, that is to say, the Court de¬ 
cided the case upou the materials before 
it. We are unaole to hold that under 
these circumstances the suit must be 
deemed to have been dismissed under 
O. 17, R. 2, read with O. 9. R. 3, It was 
not a case in which the plaintiffs were 
absent nor was it a case in which the 
plaintiffs’ pleader was present but had 
no instructions. If &R. 3, O. 9, had ap¬ 
plied, the plaintiffs certainly would have 
beon entitled to bring a fresh suit. 

As that rule, uuder the circumstances 
of the present case, could not apply, the 
dismissal can only be regarded as one on 
the merits and thus bars the institution 
of a fresh suit. It is true that when an 
application was made to the Court to 
restore the suit to its original number, 
the Court seemed to think the dismissal 
was one under O. 9, R. 3, but as has al. 
ready been pointed out, that dismissal as 
a matter of fact was not and could not 
bo one under O. 9, R. 3, and therefore no 
application could be made under R 4 of 
that order. We think that the view taken 
by the Court of first instance was right. 
We accordingly allow the appeal, set 
aside the order of the Court below and 
restore the decree of the Court of first 
instance with costs. 

V.B./r.k, Appeal allotued. 
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Banerji, J. 

Chhote Lal —Applicant. 


v. 


Emperor —Opposite Party. 

Criminal Revn, No. 95 of 1918, I 
cided on 22nd March 1918, from order 
Dist ; Magistrate, Shahjahanpur. 

P C ‘ (1898 >* S 437 -Cb., 
! '«? W *™ an . t c * ,e Accu.ed pleadi 
Jf?.* ? M,ll y — Magistrate writing judgmi 

dS»ad? ln K g " CUicd - Accused must 
deemed to have been acquitted-Further 

qu.ry under S. 437 is not competent. 

#ra ,° * oharge had b< 

^ ^ th ,° ac0UMd be was called ui 

f?j£ cad * aDd h ° p,eaded not guilty. The Mat 
oWa^ e * r K Up0D a judgment and 'd 

Th,8Cf der was cet as 

t* the 0nly order wh,oh «»• Mai 
“ ldll »va passed altera charge had bl 

thTliro 6 '’ aC0US6d and he pleaded 
tho charge, was either an order of acquittal or 

h r ( . ^n l < ^ n J ,C “ 0D J and 88 "'s not oonvio 

he muet bo deemod to have been aoqultted n 

M» 0 i a °^ ar8 Bt : d that *>. 7he Dial, 

Magistrate was not oompetont nndor 8. 487 


order furfc her inquiry and the order made by 
him therefore for such inquiry was illegal. 

[P 33G C 1] 

Gulzari Lal —for Applicant. 

R . Malcomson —for tho Crown. 




Judgment.—Chhote Lal, the appli¬ 
cant, was charged with having rescued 
his father, who hai been arrested under 
the orders of the Revenue Court in exe¬ 
cution of a decree passed by that Court. 
The Magistrate wlso tried him recorded 
the evidence for the prosecution, framed 
a charge against him and called upon 
him to plead. The record shows that the 
accused pleaded not guilty but refused to 
call witnesses. A date was fixed for the 
hearing of the case after the charge had 
been framed and the plea of not guilty 
had been entered; and on that date, for 
reasons stated in the judgment, the Magis¬ 
trate trying the case passed an order of 
‘ discharge." This order was set aside by 
the District Magistrate and a further in¬ 
quiry was ordered. The present applica¬ 
tion has been filed against the order of 
the District Magistrate directing a fur¬ 
ther inquiry by another Magistrate. 

It is contended that the order of tho 
Magistrate who tried the sase, though it 
is in terms an order of discharge is in 
substance and reality an order of aoquit- 
tal, and that therefore the District Ma¬ 
gistrate was not competent under S, 437 
to order further inquiry. Under tho sec¬ 
tion last mentioned the Magistrate of the 
district is authorized to order further 
inquiry in a case of dismissal of a com¬ 
plaint under S. 203 or S. 204, Criminal 
P. C., or in a case in which the aocused 
has been discharged. The real question 
therefore in this case is whether the 
order of tho trial Magistrate passed on 
18th June 1917 was an order of “ac¬ 
quittal," because if it was an order of 
acquittal" further inquiry could nob 

Q o'SW b - y t . h ® £ i9triot Magistrate. 
S. 253, Criminal P. 0., provides that if 
upon taking all the evidence and making 
snoh examination of the accused as the 
Magistrate thinks necessary, he finds 
that no case against the aooused has been 
made out, which if unrebutted would 
™ a " an . fc , a conviction, the Magistrate 
shall discharge him. It is thus clear that 
an order of discharge should be made be¬ 
fore a oharge has been framed. S. 254 
provides for the framing of a oharge if 
the Magistrate is of opinion that there is 
ground for presuming that the aooused 
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has committed the offence with which he 
is charged. The present case was a "war¬ 
rant case" and therefore S. 253 and the 
following sections applied to the case. 
Under S. 255, the Court is required to 
ask the accused after a charge has been 
framed and read out and explained to him 
whether ho is guilty or ka9 any defence 
to make. In the present case it appears 
from the record that after the charge had 
been framed, the accused was called upon 
to plead and he pleaded not guilty. The 
only order which the Magistrate could 
have passed after the accused had pleaded 
to the charge was either an order of 
acquittal or an order of conviction. In 
the present case the accused was not con¬ 
victed. Therefore, he must be deemed to 
have been acquitted under S. 253. It is 
true that the Magistrate in his judgment 
used the word “discharged” but that was 
a misuse of the word. The only order 
which he could have passed, if he did not 
convict was an order of acquittal, and 
therefore the order passed on 18th June 
1917 must be deemed to be an order of 
acquittal. This being so the District Ma¬ 
gistrate was not competent under S. 437 
to order further inquiry and the order 
made by him for such inquiry is illegal. 
I accordingly sot aside the order of the 
District Magistrate, dated 14th August 
1917. 

V.B./R.K. Order set aside. 
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Richards, C. J. and Banerji, J. 

Ilarish Chander —Auction-purchaser— 
Appellant. 

v. 

B . Qanga Bishun and another —Appli¬ 
cants— Respondents. 

First Appeal No. 37 of 1917, Decided 
on 25th April 1917 from order of Addl. 
Judge. Gorakhpore, D/- 25th August 1915. 

Limitation Act (1908), S. 18 and Art. 166 
— S. 18 applies only where person having 
right to make application has been by fraud 
kept from knowledge of his right—Civil P. C. 
(1908), O 21. R 89, 

Section 18 aoplio9 only whoro a porson having 
any right to muko an application has by moans 
of fraud been kept from the knowledge of his 
right. [P 337 C 1) 

Whoro, theroforo, a judgmont-debtor was by 
tho fraud of tho judgment-creditor and tho auc¬ 
tion-purchaser iuduced to omit to mako an appli¬ 
cation under R. 89* O 21: 

Held ; that tho fraud was not of tho kind which 
would operato to extend tho limitation provided 
for an application to sot aside a salo on tho 
ground of irregularity, inasmuch as it did not 
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keep the judgment-debtor from the knowledge of 
ms rights but merely prevented him from mik¬ 
ing an application. [P'337 0 1 ] 

S. AI. Sulaiman and Tcj Bahadur 
Sapru —for Appellant. 

Sunder Lai , Gokul Prasad and Janki 
Prasad —for Respondents. 

Judgment. —This appeal arises under 
tho following circumstances. A decree 
had been made against the respondent 
Ganga Bishun, In execution of that de¬ 
cree certain property was put up for 
sale, sold and purchased by Harish Chan¬ 
der. Thereupon Ganga Bishun made an 
application on 18th January 1915 to have 
the sale set aside. It must bo remem¬ 
bered that the sale had taken place on 
22nd September 1914. The allegations 
in the application were as follows: That 
there had been several irregularities in 
connection with the sale including under¬ 
valuation of the property, that the judg- 
ment-debtor did not become aware of the 
sale until 19th October 1914, on which 
date he wont to the auction-purchaser 
and the decree holder and complained 
of what had happened. Ho was inform¬ 
ed that no harm would be done, that if 
he paid the auction purchaser the price 
which he had paid together with 5 per 
cont, the sale would be set aside. He 
says that he paid this amount and was 
lulled into security which prevented him 
from making any application until January 
1915, when ho was awakened by tho sale 
being confirmed jand possession being 
taken by tho purchaser. It was further 
alleged th\t Harish Chander was in re¬ 
ality a nominee of the decree-holdor who 
had not been allowed to bid at the sale. 
The time proscribed by law for an appli¬ 
cation to set aside a sale on the ground 
of irregularity or fraud in tho publication 
or conduct of a sale is thirty days from 
the date of tho sale. It is unnecessary to 
remark that the thirty days had long 
expired. Even if we assume that time 
began to run from the judgment-debtor s 
knowledge, it is admitted that he knew 
of everything that had happened and his 
own rights in October 1914. 

The judgment-debtor seeks to relieve 
himself from his neglect to make his 
application at an oarlior dato by virtue 
of tho provisions of S. 18, Act 9 of 1908 
(Limitation Act). By that section it is 
provided that where any person having 
any right to make an application has by 
means of fraud been kept from the know- 
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ledge of his right, then time should be 
computed from the date when the fraud 
first became known. The applicant says 
that he only became aware of the fraud 
when possession was being taken. Bub 
the fraud mentioned in S. 18 is the fraud 
|of keeping him from the knowledge of 
his right. Now it is not alleged that the 
(judgment-creditor or the auction-pur- 
chaser ever kept the judgment-debtor 
from the knowledge of his right. If there 
was fraud at all, it was the fraud of in¬ 
ducing him to omit to make the appli¬ 
cation upon the promise that they would 
themselves have the sale set aside. In 
'our opinion these facts, even if proved 
by the judgment-debtor, cannot possibly 
extend the time prescribed by the law 
for a judgment-debtor to apply in a suit 
to have the sale sot aside. This being so, 
the order of the Court below was wrong. 
We must allow the appeal, set aside the 
order of the Court below and restore the 
order of the first Court with costs in all 
Courts. 


Alamdar Hosain v. Motiram 
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V.B./r.K. 


Appeal allowed . 
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Richards, C. J. and Banerji, J. 

Alamdar Husain —Plaintiff — Appel¬ 
lant. 


v. 


SEL."* 0,he "~ D8,end * I “ 9 - 

fl /" 0 O “ d f . A P pea i No 938 of 1916. Deoid- 
ed on 26th Apr * 1 ms, from a deoree o£ 
Dist. Judge, Moradabad. 

«ii£“ s - 54 ~ 

Xct-N p o orUon J Zz p 'r t 

£ ssssKris a zzsrjt* 

transfer ‘‘fictitious •• 1 ko th r ® d(Wl1 °f 

tor AjtluS—* f ° r Iqbal 

Judg m L ent S -Tht7 f ° r 
a suit broughtunder the Till a - 18e3 . ont ol 
stances. Defendants 2 and 3 ha ^ 8 
property to Moti Ram. defendant 1 9 °a« 
the result of that transact £ Moti R* 
owed the defendants 2 and S tK, “ Ram 

Bs - 80 \^^r v -- 


rights to the plaintiff by a deed, dated 
19th May 1914. The consideration as set 
out in the sale deed was as follows: Rupees 
188-8-0 already due by the ladies to the 
plaintiff, Rs. 150 paid before the Regis, 
trar and a covenant to pay the balance of 
the purchase money (Rs. 750) hy 
monthly instalments of Rs. 20. The plain¬ 
tiff instituted the present suit and he 
made parties thereto the original debtor. 
Moti Ram. and the two ladies. Moti Ram 
pleaded that he had already paid the debt 
The ladies pleaded that they had not got 
the consideration which the plaintiff 
agreed to give them. It is true that they 
alleged in the written statement that the 
deed was fictitious," but it is equally 
clear from their evidence and from the 
details of their pleas that they never in 
tended to allege that the deed was never, 
intended to be acted uponor that theydid 
not intend to transfer the rightto sue Moti¬ 
ram to the plaintiff. On the contrary it is 
quite clear from the evidence of the ladies 
themselves that they intended that the 
right to sue should pass to the plaintiff 

. , 1real all °Sat«on was that the 

plaintiff had not fulfilled his bargain 

that \rT' £ h ° Court3below have found 
that Moti Ram never paid the ladies 

al ®° a finding by the Courts 
that the consideration for the assignment 
had not been paid by the plaintiff to the 
ladies. This finding was arrived at in 

Th8 0 °"'‘ fo-id that tho 
Rs. 188-8-0 was never duo. If this fi n d- 

Weh - ’ ,fc u WO L uId rath0 rgo to show 
?£*?}• P nce ” hloh fcho Plaintiff i a gu p 
posed to have given to the ladies was i^ 
tent.onally inflated by both sides. This" 
would not be at all an unreasonable view 

to take, and it is supported by some re 
marks which tho learned District Jud£ 
makes in the course of his judgment if! 
seems to consider that Rs. 750 ^ 5? 
have been a very large sum for the plai^ 
tiff to pay for the right to recover Rg Inn 
from Moti Ram. Rs. 150 was really iff 
before the Registrar but tho lading Paid 
and their evidence was believS fal 
Distriot Judge, that immediatoly^fter 
payment of the Rs. 150 the plafntiff 
to the ladies that he wanted that mon a l. d 
commence the litigation against Moti R^° 
This would really mean that the R a 1 
part of the consideration, was naid^if^ 
ww immediately borrowed again bv eh 
Plaintiff. With regard to the rest of . 
consideration it was not intended by the 
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terms of the deed that it should be paid 
at once. But there was a covenant that 
the balance should be paid by monthly 
instalments of Rs. 20. We may at once re¬ 
mark that where parties enter into a 
bargain for the sale of property of any 
nature, if the real intention is that the 
right to the property should pass, the 
mere fact of non-payment of part or even 
the whole of the consideration will not 
mako the deed of transfer “fictitious”. 
The non-passing of consideration may of¬ 
ten be very strong evidence that the deed 
was not intended to operate. But in the 
present case upon the pleas of the ladies 
themselves and on their evidence it is 
absolutely clear that the intention was 
that the right to sue Moti Ram for the 
Rs. 800 should pas9 to the plaintiff. The 
very evidence which was given with re¬ 
gard to the Rs. 150 shows this, because 
the ladies thomsolves say that the plain¬ 
tiff told them he wanted the Rs. 150 to 
bring a suit. Both the Courts below have 
dismissed the suit against Moti Ram. 
Having regard to the finding that Moti 
Ram owed the money and that he had 
not repaid the money to the ladies, this 
decision seems to have been a very un¬ 
satisfactory one to every one concerned 
except to Moti Ram. The ladies, assum¬ 
ing that they wtre defrauded to some ex¬ 
tent by the plaintiff, would got absolutely 
nothing. Wo think, upon the facts as 
found by the Court below, the plaintiff 
was clearly entitled to a decree for the 
full amount claimed against Moti Ram. 
Defendants 2 and 3 have not appealed but 
even in their absence, we think, wo can 
give some eff ect to the finding of the Court 
below, namely, that they did not receive 
the consideration. We think that they 
should have a lien or charge on the am¬ 
ount which the plaintiff realises under 
the decree which we intend to pass for 
the sum of Rs. 600. 

We allow the appeal, sot aside the 
decree of both the Courts below, grant 
the plaintiff a decree against Moti Ram 
for the amount claimed including interest 
up to the date oi the decree at the rate 
claimed, with further interest from the 
date of the decree to the date of realisa¬ 
tion at 6 per cent, per annum on Rs. 800, 
the principal amount claimed, and costs. 
We allow costs in all Courts including in 
this court fees on the higher scale. We 
direct that defendants 2 and 3 shall have 
a lien or charge against the plaintiff for 
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the sum of Rs. 600 on the amount realised 
by the plaintiff from Moti Ram, that is, 
when the amount is realised it will be al¬ 
located in the following way, namely, in 
the first place in payment of the plain¬ 
tiff's costs and in the uext place in pay¬ 
ment to the defendants 2 and 3 to the ex¬ 
tent of Rs. 600 and the balance to the 
plaintiff. 

v.b./r.k. Appeal allowed . 
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Banerji, J. 

Barhal Ali and another —Applicants. 

^ • 

Emperor —Opposite Party. 

Criminal Revn. No. 701 of 1917, Deoi- 
ded on 25th September 1917, from order 
of Sess. Judge, Gorakhpur, D/- 11th July 
1917. 

Forests Act (1878), S. 25 (i)—Accused with 
two others going into reserved forest for 
hunting—Other two shooting deer—All are 
guilty under S. 25 (i). 

Accused with two others formed a party and 
went to a reserved forest with the object of hunt¬ 
ing. The other two shot two deer in tbo forest: 

Held: that notwithstanding that the accused 
did not actually shoot in the forest they were 
guilty of huntiug in the forest without a permit 
within the meaning of S. 25 (i) and the rules 
framed thereunder. [P 338 C 2] 

S. C. Uukcrji —for Applicants. 

S. P. Ghosh —for tbo Crown. 

Judgment. — The applicants Barkat 
Ali and Hamid Ali have boon convicted 
uuder S. 25, Forests Act (7 of 1878). The 
former has been sentenced to a fine of 
Rs. 50 and the latter to a fine of Rs. 40. 
It appears that these two persons along 
with two others went into a roserved 
forest. The other two persons who were 
tried along with the applicants Barkat 
Ali and Hamid Ali shot two deer. For 
this all the four persons were placed on 
their trial. It has boon found that the 
four persons formed a party and wont to 
the forest with the object of hunting. 
They had no permit and therefore they 
were punished under the section men¬ 
tioned above for violating the rules 
framed under Cl. (i) of the section. It is 
true the two applicants did not actually 
shoot any deer. As the section makes 
shooting punishable they could not be 
convicted of shooting in a reserved forest, 
but they were certainly hunting and 
hunting without a permit is punishable 
under the section. Therefore .the two 
applicants have, in my opinion, been 
rightly convicted. The sentences how- 
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Moti Ram v« 


ever seem to be severe. I accordingly 
reduce the sentence in the case cf Barkafc 
Ali to a fine of Rs. 25 and in the case of 
Hamid Ali to one of Rs. 20. Any sum 
paid in excess of the above amounts will 
be refunded. 

v.B./r.k. Sentences reduced . 
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Tudball and Abdul Raoop, JJ. 
Moti Ram —Plaintiff—Appellant. 


v. 


Banlce Lai —Defendant — Respondent. 

Second Appeal No. 822 of 1916, Deci¬ 
ded on 18th May 1918, from decree of 
District Judge, Agra. 

Civil P. C. 15 of 1908), St. 11 and 47 and 
O. 34, R. 5 —Suit on mortgage—Subsequent 
purchaser setting up prior mortgage re¬ 
deemed by him—His claim recognized by 
preliminary decree but not included in final 
decree — Property sold and purchased by 
decree-holder—Suit by subsequent purchaser 
for possession till his lien is paid off is 
barred both under Ss. 11 and 47. 

Defendant brought a suit on a mortgage against 
the plaintiff, who was tho purchaser of the 
equity of redemption of the mortgaged property 
and had paid off a prior mortgage. The plaintiff 
set up the prior mortgago as a shield and the 
preliminary docree recognized his lion. But no 
mention of his lien was made in tho final do- 
crce and tho property was sold and purchased 
by tho defendant, who took possession of it 
without discharging tho plaintiff’s lien. The 
plaintiff thereupon applied to bo put in posses¬ 
sion of tho property uutll bis lion was dls- 
charged. Tho application was rojoctod and 
plaintiff then brought a suit to recover tho 
amouut of his lien : 

Held: that tho suit was barred both bv tho 
pnnciplo of res judicata aod by S.47. [P 311 C 1) 

Shiam Krishna Dar— for Appellant. 

M. L. Agarwala—(or Respondent. 

Judgment.-Tho facts of this case 
are as follows : The property in dispute 
was owned by one Kalian. There was 
an usufructuary mortgage upon it for the 
sum of Rs. 290. It was subsequently 
mortgaged to Banke Lai, the defendant, 
under two deeds dated 20th February 

fm 95 Rs f ' i5i 8 ' m? aDd 2?th June 1895 
for Rs. 150. The property, i 0 ., the 

equity of redemption, was subsequently 
®® la V n ”T fclon of a deoree on 28th 
19 ?t° aod w *9 purchased by the 
f 1 ? 11 Ram - In that year 1900, 
? J, kl brought a suit on his first 
deed of 20th February 1895 for sale of 
the property and he joined Moti Ram as 

® d n ena . 4 “ ' this suit Banke Lai 
mentioned the prior usufructuary mort 

gage and the faot that Ra. 290 thereon 
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was due to Mathura Prasad, the mort¬ 
gagee. He offered to pay this sum. He 
prayed for a decree for sale. He paid 
off the Rs. 290. His decree was dated 
16th July 1900 and he got a final decree 
for sale on 23rd February 1901. In nei¬ 
ther of these decrees was there any speci¬ 
fic mention of the sum of Rs. 290, hut it 
was actually paid into Court by Banke 
Lai and was withdrawn by the prior 
mortgagee in July 1901. The property 
was not sold as Moti Ram came to 
terms with Banke Lai. A certain sum 
of money was paid down in 1P0 1 r . n d 
other sums wero paid on subsequent dates 
np to th«ye« 190-1. when tho full claim 
of Rs. lol odd was paid off by Moti Ram. 
This included the sum of Rs. 290 men 
tionod above. In 1909 Banke Lai brought 
a suit on the basis of his second mort¬ 
gage. dated 27th June 1895, and he asked 
tor sale of this property. 

Moti Ram was impleaded as a defen- 

u He . p , roceeded to hold up as a 
shield his rights which had accrued to 

him by payment of the sum due on the 
two prior mortgages mentioned above 
i. e the sum of Rs. 737 odd. I n 
his defence he made a mistake in figures, 

S that the sum 

which ho had paid was Rs. 737 odd His 

case was that the plaintiff Banke Lai had 
no right to sell this property without 
first paying off to hm, the above-men- 
Tl, e Court in its judgment 
held that he was legally entitled to hold 
up this shield; and it held further that 

S l!is° P lie r n- C f h ? Uly b0 30ld ‘‘ 3ab ^ 0t 
to his hen (whatever the Judge may 

have meant thereby). A preliminary 

Uon'oVth^r 0 WQ9 draWD UP nnd mo¬ 
tion of the lien was entored therein. The 

decree.holder Banke Lai applied for his 

final decree in accordance with tho proli 

m.nary decree. Notice was issued to 

Moti Ram. Ho did not appear. A final 

decree was drawn up, which was simply 

an order for the sale of the property 

without mentioning Moti Ram’s lieil 

to S L I™ 7 ' T * h - 0 I>r °P 0rfc y was then put 
to sale in execution of the deoree and was 

Lal°did 3 n d Ban ^° L&1 himself - Banke 

to MnH p b dep0 ^‘ t any 8um for Payment 
to Moti Ram. He applied for possession 

as auotion-purchaser and in May 1912 

Srr?w -*£&£ 
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that he might be replaced in posses¬ 
sion of the property until the money 
had been paid. The Court hold that it 
could not go into this matter in thecourse 
of the execution of the decree and that if 
Moti Ram had any remedy he must seek 
it by a separate suit, hence the suit out 
of which this appeal has arisen. Moti 
Ram has claimed to recover the sum of 
Rs. 737 plus interest from Banke Lal by 
sale of the property in question. The 
Court of first instance decreed the claim. 
The lower appellate Court dismissed it 
a9 being barred by limitation. It hold 
that Moti Ram was driven to sue upon 
the two original mortgige3 and as they 
dated hack to 1895 in the one ease and 
prior to that in the other, the suit was 
barred by limitation. 

The pleas taken before us are, first of 
all, that the present suit is a suit to en¬ 
force a liability created by the judgment 
which was passed between the parties in 
Banke Lai's second suit ; that Art. 122 
applies, and that the suit is within time. 
In the alternative it is urged that it is a 
suit to enforce a charge under Art. 132; 
that no charge arose in favour of the 
plaintiff until the decision of the suit or 
at least until the years 1901 to 1904 when 
he paid the money ; since which time there 
have been certain acknowledgments of 
liabilities made by Banke Lal, which 
under S. 19, Lim. Act, would operate to 
extend limitation. There has been a 


great deal of discussion over the meaning 
of Ss. 74 and 101, T. P. Act, but we do 
not think that they are at all relevant 
to the point that wo have to decide. 
S. 101, T. P. Act, does not apply to the 
case in question. Moti Ram was not the 
owner of a charge or encumbrance who 
had become absolutely outitled to the 
property. He was a person who had 
become entitled to the property by auc¬ 
tion-purchase: who subsequently paid 
off two prior mortgages and when he 
was sued by Banke Lal, he, by the 
application of equitable principles, was 
entitled to hold up the payments that he 
had made as a shield and to demand that 
Banke Lal should repay to him that 
sum before ho could oust him from 
the property. The judgment in the suit 
between him and Banke Lal did not 
create a liability. It merely declared the 
right of Moti Ram and did not create it. 
We do not think that Art. 122 has any 
application to the facts of the present 


suit. In both the Courts below the de¬ 
fendant raised the plea that this suit 
was barred by the provisions of S. 47, 
Civil P. C. The first Court dismissed 
this plea in two lines. The lower appel¬ 
late Court did net touch it. It has been 
raised and discussed before us. We have 
summoned the Collector’s record of the 
sale proceedings in order to satisfy our¬ 
selves as to what took place therein bet¬ 
ween the parties; hut it has been of no 
assistance, as the proclamation of sale is 
nob to be found in it. If this suit were 
treated as one upon the original mort¬ 
gages, it would ho barred by limitation. 
It clearly cannot be treated as a suit 
based upon the previous judgment and to 
enforce a liability created thereby, and 
Art. 122, Limitation Act, does not apply. 
Nor does Art. 132 apply. Evjn if it did, 
the bar of limitation would still be there 
as we have not been able to find the al¬ 
leged acknowledgments. 

The plaintiff's pres9nt position is due 
to his own negligence. Ho was duly im¬ 
pleaded in Banke Lai's last suit and he 
rightly raised the plea that the property 
could not be sold until the sum of Rupees 
737 had been paid to him. The Court 
passed a wrong decree directing the pro¬ 
perty to be sold subject tc his lien. It 
ought to have directed Banke Lal to pay 
the money before he put the property to 
sale. The plaintiff romaioed satisfied 
with that decree. If wo assume that the 
Court meant by the words "subject to 
the lien of Moti Ram" that the money 
was to be paid before the property was 
sold, then Moti Ram ha9 been most negli¬ 
gent. Even when the final decree was 
prepared, he did not appear to 9ee that 
the decree was properly drawn up and as 
a matter of actual fact it omitted all 
mention of his rights. When the deoreo 
wa 3 put into execution and notice issued 
to him, he did not appear and the pro¬ 
perty was sold and possession awarded. 
He then came into Court and asked to be 
replace! into possession. The Court re¬ 
fused his plea and he did not appeal. 

It is clear that no separate suit will 
now lie. The matter was one that ought 
to have been raised and actually was 
raised between the parties in the pre¬ 
vious litigation and Moti Ram asked for 
the relief to which he was entitled, viz., 
that the property should not be sold 
until ha had bean paid off. The Court a 
decree did not in terms grant him that 
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relief. If its decree be taken as a refusal 
to grant the relief he cannot now sue for 
it again. If it be taken as having grauted 
him that relief, he ought to have en¬ 
forced it in the execution department and 
no separate suit will lie. If the present 
suit be treated as an application in the 
execution proceedings, he is met with the 
fact that the final decree is silent on the 
point and no attempt has been made to 
make it agree with the preliminary de¬ 
cree. If that error bo now amended, he 
will then be met with the fact that when 
notice was issued to him he took no ob¬ 
jection and when after the property had 
been sold he came into Court and the 
Court refused to give him his relief in 
those proceedings, be remained satisfied 
with that order. The principle of the 
rule of res judicata must be applied. 
He ought to have appealed and obtained 
his relief then and there. Ho cannot re¬ 
open the point again by a fresh applica¬ 
tion in the execution proceedings. We 
can see no way of giving him relief now, 
and he has merely himself and his own 
negligence to thank for his present diffi¬ 
culty. The appeal must fail and wo dis¬ 
miss it. In the circumstances of the case 
however we order the parties to bear 
their own costs of this appeal. 

V.B./r.k. Appeal dismissed. 
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Richards, C. J. and Banerji, J. 
Balgobind Rai and others — Peti¬ 
tioners. 

v. 

Sheoraj Rai —Opposite Party. 

Civil Revn. No. 206 of 1917, Decided 
on 25th April 1918, against order of 
Dist, Judge, Azamgarh. 

m2? U «T* C - ( A 908) - S - 152 - Amend¬ 
ment of Decree-Decree affirmed by appel- 

CoUrk “ T° amendment variance 

. appellal « Judgment and decree 
muit be shown. 

0n a mor ‘88ge the plaintiff 

l 5®. P r,nc, Pal sum, Interest up to date 

tares a Th« n ^, reS -^ n<lea J t0 IU ° and 
"as u? dflcraad » ho Plaintiff's claim 

as provod with costs and dlreoted a doorce to 
bo prepared in the terms of S. 88, T. P. Aot The 
ft"? *“ ?«*» «P ™d it awarded tho'plS 

institnttaii* 4 ?,u the contra °tual rate up to the 
institution of the suit and up to the data fixed 

orpaymont and futuro interest at 0 per oent 

ST D8fondaDt ' 8 B PP 8a l dismissed 
d!n f th k d was made absolute. Tho dofen- 

t ° Pplied t0 the Diatriot Julgo 

to amend the deoroo on tho ground that there 

3 ?. variano ° betwoen the Munsifs jadgmoat 
«nd his decree. The District Judge grJntad the 


application and amended the decree by ordering 
the provision for future interest and interest pen¬ 
dent lite to bo deleted : 

Held : that in order to obtain an amendment 
of tho decree *it was necessary for the defendant 
to 6bow, not a variance between the judgment of 
the Munsif and the decree of tho Munsif, but a 
vaiiance between the judgment of the District 
Judge and the decree of tho District Judge and 
that there being no such variance tho applica¬ 
tion should have been dismissed. [P 342 C 1] 

Peary Lai Banerji —for Petitioners. 

Kamala Kant Varma — for Opposite 
Party. 

Judgment.—This application in revi¬ 
sion arises under the following circum¬ 
stances. In the year 1905 a suit was 
brought on foot of a mortgage. The plain¬ 
tiff claimed the principal sum, interest 
up to date of suit and interest pendente 
life and future interest. The Munsif 
decreed the plaintiff’s claim “as proved” 
with costs and directed a decree to be 
prepared in the terms of S. 88, T. P. Aot. 
The decree was drawn up and it awarded 
the plaintiff interest at the contractual 
rate up to the institution of the suit and 
up to tho date fixed for payment and 
future interest at 6 per cent, per annum. 
Tho defendant appealed. He took no ex¬ 
ception to any alleged variance between 
the judgment of the Munsif and tho 
decree. The District Judge dismissed 
the appeal. Tho decree was made abso¬ 
lute in tli9 year 1906. Tho deoroo was 
put into execution from time to time and 
partially executed. The present applica¬ 
tion was made in May 1917 to the Dis¬ 
trict Judge to bring the deoreo into ac¬ 
cordance with the judgment. 

Tho learned Judge granted the applica¬ 
tion and amended tho decree by ordering 
tho provision for future interest and in¬ 
terest pendente lite to be deleted. It 
is against this order that the present ap¬ 
plication is made. On the general merits 
it seems to have beau a very belated ap¬ 
plication. As a matter of fact the deoreo 
only awarded the plaintiff what he was 
legally entitled to. The judgment of the 
Muusif was certainly capable of being 
read as decreeing all that the plaintiff 
claimed and if this were the proper con¬ 
struction of the judgment, there would 
have boon no variance between it and the 
decree. But the application for amend¬ 
ment of the decree had to be made to the 
District Judge. Now the Distriob Judge’s 
judgment was to uphold the decree of the 
Munsif and to dismiss the appeal. It was 
necessary for the applicant to show, not 
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a variance between the judgment of the 
Munsif and the decree of the Munsif, but 
a variance between the judgment of the 
District Judge and the decree of the Dis¬ 
trict Judge. It is quite clear that there 
was no variance of any kind between the 
judgment and the decree of the District 
Judge. Wo hold that the Court below 
had no jurisdiction to amend the decree. 
We accordingly set aside its order and 
dismiss the application for amendment 
dated 17th May 1917 with costs in both 
Courts. Costs iu thi3 Court will in¬ 
clude fees on the higher scale. 

v.b./r.K. Application dismissed. 
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Richards, C. J. and Banerji, J. 

People's Industrial Dank Ltd . — Ob¬ 
jector—Appellant. 

v. 

Harkislian Lai —Applicant — Respon¬ 
dent. 

First Appeal No. 55 of 1917, Deoidod 
on 20th December 1917, from order of 
Di9t. Judge, Allahabad, D/-4th April 1917. 

(a) Companies Act (1882), S. 169—Wind¬ 
ing up of company commencing before new 
Act coming into operation—Company must 
be wound up according to old Act — Com¬ 
panies Act (1913), S. 155. 

Every company the winding up of which 
commenced before the Companies Act of 1913 
came into operation must bo wound up in the 
same manner and with the same incidents as if 
the new Act had never been passed. IP 342 C 2] 

(b) Company—Windingup—Order direct¬ 
ing preferential payment to be made to 
creditor of hank in liquidation is incident 
of winding up—Right of appeal is also inci¬ 
dent of winding up. 

An order directing a preferential payment to 
be made to a creditor of a bauk in liquidation 
relates to and is an incident of the wiuding up 
and the right of appeal against such an order is 
also an incident of the winding up. [P 342 C 1] 

Therefore in the case of a bank the winding 
up of which commenced before the coming into 
operation of the Act of 1913 an appeal against 
such an order without complying with the provi¬ 
sions of S. 1G9, Act G 1882, is in competent. 

[P 342 C 1) 

Sham Nath Mushran —for Appellant. 

Kailas Nath Katju—lor Respondent. 

Judgment.—A preliminary objection 
is raised to the hearing of this appeal. 
The liquidation in the present case of the 
bank began in January 1914, or at the 
very latest February 1914. . The order 
of the Court below which it is sought to 
appeal from was made on 4th April 1917. 
The appeal was filed on 3rd May 1917, 
and notice of the appeal was given to the 
respondent on 31st May 1917. Theobjec- 
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tion re that under the provisions of 
S. 169, Act 6 of 1882, notice of the ap. 
peal ought to have been given within 
three weeks of the date of the order 
complained of. There is no doubt that 
S. 169 doe9 contain such a provision. 
S. 284, Act 7 of 1913, provides that 
the provisions of that Act shall not 
apply to any company the winding 
up of which has commenced before the 
commencement of the Act, but that 
every company the winding up of which 
ha3 commenced before the new Act 
came into operation shall ho wound 
up in the samo manner and with the 
same incidents as if the new Act had 
never been passed. In the present case 
it is quite clear that the winding up of 
the People’s Industrial Bank, Limited, 
began in January or February 1914, that 
is before the new Act came into opera¬ 
tion. It is contended that the order in 
the present case had nothing to do with 
the '‘winding” up of the hank. We can¬ 
not accede to this contention. The order 
wa3 an order directing a preferential 
payment to be made to a creditor and 
clearly related to and was an incident of 
the winding up and the right of appeal 
also is clearly an incident of the winding 
up. We accordingly must allow the 
preliminary objection and dismiss the 
appeal with costs iucluding in this Court 
fee9 on the higher scale. 

R.M./R.K. Appeal dismissed. 

A. I. R. 1918 Allahabad 342 (2) 

Richards, C. J. and Banerji, J. 

Nathu and another —Defendants—Ap¬ 
pellants. 

v. 

311. Tulsha —Plaintiff—Respondent. 

Second Appeal No. 1280 of 1916, Deci¬ 
ded on 2nd April 1918, from decree of 
Dist. Judge, Jhansi. 

Hindu Law — Alienation—Widow — De¬ 
ceased'* relative undertaking to pay off hi* 
debts but not paying it off—Alienation by 
widow to pay off that debt—Failure to pay by 
relative does not form good consideration. 

A Hindu widow sold her husband’s property in 
her possession in order to dischargo debts of the 
deceased, which a relativo 'of his had agreed to 
pay off but which ho failed to discharge: 

Held : that when the relative of the deceased 
made himself responsible and agreed to pay off 
the debts, they ceased to be debts either of the 
deceased or of his widow, and the mere fact that 
the relative failed to perform his obligation 
would not revivo the debts so as to ma.ee them a 
good consideration tor the alienation of pro¬ 
perty by the widow. t p ° ^ 
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A. H. C. Uaviilton —for Appellants. 

A. P. Dubey —for Respondent. 

Facts.—Gillay, who possessed some 
immovable property, died in 1890 leav¬ 
ing one widow and two daughters, Tulsha 
the plaintiff, and Bari Bai. In 1892 one 
Har Parshad sued the widow for the 
debts due to him by her deceased husband. 
Kunji, a relative of the deceased, under¬ 
took to pay the debts, and Har Parshad 
allowed the suit to be dismissed in de¬ 
fault. Kunji agreed to pay the money in 
instalments. Ho made default, and on 
8th July 1896 Har Parshad obtained a 
decree against him for the first three in¬ 
stalments. In 1907 the widow sold a 
part of the property toNatku and Mannu, 
defendants. The widow died in 1914 and 
her daughter Bari Bai, having died before 
her. Mfe. Tulsha, being now the sole 
survivor sued to recover the property 
from the defendants, on the ground that 
the sales to them were collusive and ob¬ 
tained by undue influence and not for 
consideration and legal necessity. The 
suit was decreed by both the Courts, the 
lower appellate Court holding that the 
contract between Har Parshad and Kunji 
extinguished Gillay’s debt. 

Judgment. —We think the view taken 
by the Court below was correct on the 
findings of fact arrived at by it. Assum¬ 
ing that there was a debt due by Gillay 
which it was the legal and pious duty of 
the widow to discharge, that debt was dis¬ 
charged by Kunji taking over the libility 
and agreeing to pay it off by instalments. 
It then ceased to be a debt either of Gillay 
or his widow. The mere fact that Kunji 
did not perform his obligations would not 
revive the debt so as to make it a good 
consideration for the alienation of the 
property. We dismiss the appeal with 
costs. 

V.B./r.k. Appeal dismissed . 


for sufficient reasons to be recorded in writing to 
cancel any bond for keeping the peace provided 
the bond be one given in obedience to an order of 
a Court in his district not superior to his Court. 

[P 343 0 2] 

(b) Practice — Jurisdiction — Particular 
Court given jurisdiction to act—-That Court 
should be appealed to and not High Court. 

Whero a Code gives a particular Court jurisdic¬ 
tion to 3ct it is that Court which should be ap¬ 
plied to aud not the High Court. [P 344 C 1] 

Judgment.—A Magistrate of the First 
Class in Bareilly ordered three persons 
to execute a bond for keeping the peace. 
The persons so bound applied to the Ses¬ 
sions Judge for a revision of this order. 
The learned Sessious Judge went into the 
reasons set out by the Magistrate for pas¬ 
sing his order and came to the conclusion 
that the applicants should not have been 
bound over and that the order binding 
tnom over should bo set aside. Ho con¬ 
sidered that under the ruling Ba narsi Das 
v. Partab Singh (l), this could only be 
done by reference to this Court. ^ He has 
accordingly sent tho case up with a re¬ 
commendation that the order be set aside. 
The case before me however differs from 
the case of Baiiarsi Das v. Partab Suigh 
(1). In this last case the District Magis¬ 
trate had treated it as though it were an 
appeal and cancelled the order of the 
lower Court. It was hold that the order 
of tho District Magistrate was void as an 
order passed without jurisdiction. There 
is no sign however that the case before 
me is a case of an appeal from an order 
of the Magistrate of the First Glass. It 
appears to me that the District Magistrate 
has powor at any time for sufficient reasons 
to be recorded in writing to cancel any 
bond for keeping the peace provided that 
tho bond be one given in odedience to an 
order of a Court in his diatriot not su¬ 
perior to his Court. In the present oass 
the Magistrate who passed tho order was 
a Magistrate subordinate to the District 
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Knox, J. 

Lalji and others —Applicants. 

v.. 

Emperor Opposite Party. 

Criminal Ref. No. 1014 of 1917, I 
oided on 14th December 1917, made 
Seas. Judge, Bareilly, D/- 22nd Novemb 
1917. 

(«) Criminal P C. (1898). S. 125-Distri 
Magistrate can for sufficient reasons cam 
bond tor keeping peace provided bond 
Sjven on order by subordinate Court. 

A District Magistrate baa power at any tii 


Magistrate and I agree entirely with what 
was said in tho concluding sentence of this 
Court’9 judgment in Banarsi Das v. 
Partab Sirigh (l) thus far, namely, 

"the matter is one concorniug the peaoo of tho 
distriot and I think it advisablo in tlio circum¬ 
stances of the case that tho record should bo 
placed beforo the presont Distriot Magistrate so 
that ho may examino it himsolf and see whether 
or not it is any longer nooessary to keep tho op¬ 
posite party under his bond.*' 

I see uothing in the words contained in 
S. 125, Criminal P. 0. to prevent tho 
Distr iot Magistrate from cancelling tho 
1. (1913) 35 All 103=18 I 0 35U ~ 
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bond for reasons other than that the per¬ 
sons hound over can be released without 
hazard to the community or any other 
person. Where a Code gives a particular 
Court jurisdiction to act it has been held 
by this Court on several occasions that it 
is that Court which should be applied to 
and not this Court. I decline to inter- 
fere but direct that the record be laid 
before the District Magistrate in order 
that he may, if he thinks fit deal with it 
under S. 125, Criminal P. C. 

V.B./r.k. Record returned. 
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Tudball and Abdul Raoof, JJ. 

Deoki Nandan —Plaintiff—Appellant. 

V. 

Gapua Defendant—Respondent. 

Second Appeal No. 1097 of 191(5 De¬ 
cided on 19th March 1918 from a decree 
of Dist. Judge, Agra. 

^ c M 9 of 19 °8), ArU. 80 and 
1ZO Cattle hypothecated as security for 
loan—Suit for enforcement of lien —No per- 
• onal relief claimed —Art. 120 applies. 

Whoro a bond'hypothecates certain cattle as 
security for the loan and the creditor sues to 
enforce the bond as a lien on the cattle and does 
not ask 'for a personal decree against the debtor 

the limitation applicable to the suit is tbat con¬ 
tained in Art. 120. [P 344 q 2 ] 

Narmadeshwar Upadhya and Surendra 
Nath Sen —for Appellant. 

Sital Prasad Ghosh for Narayan 
Prasad Asthana —for Respondent. 

Judgment. —The question raised in 
this appeal is one of limitation. The 
plaintiff sued on the basis of a deed of 6th 
September 1911 to recover from the de¬ 
fendant the sum of Rs. 283, principal and 
Rs. 447 interest, total Rs. 730 together 
with costs and interest pendente lite and 
for the future, by enforcement of the 
hypothecation lion against eight black 
buffaloes. The defendant raised several 
pleas in defence; among them was the 
plea that the suit was barred by limita¬ 
tion. The Court of first instance found 
that the bond had been executed and 
that the money was duo but it held that 
the suit was barred by limitation and on 
that ground it dismissed it. The plain¬ 
tiff appealed. The lower appellate Court 
held that the suit was one falling uuder 
Art. 80, Sch. 1, Limitation Act, which 
allowed a period of three years from the 
date on which the bond became payable 
and as the suit had been brought in the 
year 1915 it dismissed it as being barred 
bv time. The plea taken before U9, is 
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that under the rulings of this Court, of, 
the Calcutta High Court and also of the] 
Madras High Court the Article applica¬ 
ble to the present suitlis Art. 120, Sch. 1 , 
and attention is called to the rulings in 
Mahalinga Nadar v. Ganpathi Subbien 
IU Madan Mohan Lai v. Kanhai Lai 
(2) and Nim Chand Baboo v. Jagabun- 
dhu Ghose (3). The ruling in Ntm Chand 
Baboo v. Jagabundhu Ghose (3) was 
quoted before the lower appellate Court, 
but it preferred to follow the ruling in 
Vitla Kamti v. Ealekara( 4). Apparent¬ 
ly its attention was not called to the 
fact that this had been overruled in the 
case of Mahalinga Nadar v. Ganapathi 
Sublien (l). Also the ruling of this 
Court appears not to have been quoted 
before it. We think that these rulings 
are applicable to the facts of the present 
case for it is clear that the plaintiff does 
not seek by his suit to get a personal 
decree against defendant but only to en- 
force the payment of the money charged 
npon the buffaloes which were pledged 
as security. A claim against the person 
of the defendant is clearly barred by 
limitation but the decision of this point! 
is not quite sufficient for the decision of 
the suit. It is impossible to give the 
plaintiff a decree for his money recover¬ 
able by the sale of any eight buffaloes. 
It is by no means clear that these eight 
buffaloes are still in existence. It is 
clear that the only property 'which can 
be put to sale is the property which was 
actually hypothecated on 6th September 
1911. Before giving the plaintiff a 
decree we must have a finding from the 
Court below on the following issue: 

Are the eight buffaloes which were hy¬ 
pothecated on 6th September 1911, still 
in possession of the defendant? If so a 
clear and distinct description of the ani¬ 
mals must he given so as to enable the 
Court which executes the decree to exe¬ 
cute it properly. 

V.B./R.K. Issue remitted . 

- ^ 

1 . (1904 ) 27 Mad 528 (P B), 

2. (1895) 17 All 284. 

3. (1895) 22 Cal 21. 

4. (1888) 11 Mad 153. 
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Banerji, J. 

Thakur Das and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 726 of 1917, Deci¬ 
ded on 1st October 1917, from order of 
Sess. Judge, Muttra. 

(a) Criminal P.C (1898)S. 196-A—Wordt“not 
punishable with death, transportation or 
rigorous imprisonment for two year6 or up¬ 
wards" do no! apply to non-cognizable of * 
ence—District Magistrate empowered under 
S. 196-A can sanction prosecution of non- 
cognizable offence without regard to amount 
of punishment. 

The words "not punishable with death, trans- 
poration or rigorous imprisonment for a term of 
two years or upwards*' in S. 196-A, Criminal 
P. C., govern only a cognizable offence and havo 
no application to the case of a non-cognizable 
offence. A District Magistrate empowered under 
the section has therefore authority to sanction 
prosecution for a non-cognizable offence without 
regard to tho amount of punishment provided 
therefor. [p 345 C 2, P 346 C 1] 

(b) Criminal P.C. (1898)S.4(b)—Accused pre¬ 
senting petition to District Magistrate making 
allegations against Tahsildar — Magistrate 
treating it as complaint and recording state¬ 
ment of accused on oath in which latter 
making specific allegations of extortion and 
bribery — Petition held amounted to com¬ 
plaint. 

Accused presented a petition in the Court of a 
District Magistrate and Collector in which he 
mado various allegations against a Tahsildar 
which if truo constituted offences under various 
sections of the Penal Code. The Magistrate 
treated the petition as a complaint under the Code 
of Criminal Procedure and recorded the state¬ 
ment of the accused on oath, in which tho latter 
made specifio allegations of bribory and extortion 
against the Tahsildar. 

Held: that the petition amounted to a com¬ 
plaint within the mooning of 8 . 4 (b), Criminal 

[P 346 0 11 

C. Ross Alston , A. H . C. Hamilton , J 
M. Banerji and Satya Chandra Mukerii 
—for Applicants. 

C. /. A. Hoskins —for tho Grown. 

Judgment.—The three applicants have 

been convicted under S. 120.B (l) read 
with S. 211, 1 . p. 0. Their convictions 
have been upheld by the learned Sessions 
Judge. The facts of the oase are fully sot 
forth in the judgment of tho learned Ses 
sione Judge They are briefly these: on 
2nd November 1916 the applicant Daryao 
Singh presented a petition in the Court 
of Mr. Dampier. who was both Magis¬ 
trate and Collector of Muttra, in which 

S 6 va ?‘?? s allegations against the 
Tahsildar of Muttra. These allegations, 
if true, would constitute offences under 
various sections of the Penal Code, the 


principal offence being one under S. 161. 
Mr. Dampier treated the application as a 
complaint under the Code of Criminal 
Procedure and recorded the statement of 
Daryao Singh on oath, in which he made 
specific allegations of bribery and extor¬ 
tion against the Tahsildar. The learned 
District Magistrate directed an inquiry 
under S. 202, Criminal P. C., and in the 
end dismissed the case under S. 203 of 
the Code. He then caused further inquiry 
to be held and finally sanctioned the pro¬ 
secution of the three applicants under the 
sections mentioned above. They have 
beeu tried and convicted. Tho first con¬ 
tention raised on their behalf is that the 
sanction granted by Mr. Dampier as Dis¬ 
trict Magistrate was illegal. I do nob 
agree with the contention. S. 196-A, 
Criminal P. C., provides that no Court 
shall take cognizance of the offence of 
criminal conspiracy punishable under 
S. 120-B, I. P. C. f 

‘ in a case where the object of tho conspiracy is 
to commit any non-cogniazble offence or a cogniz- 
ablo offence not punishablo with death, trans¬ 
portation or rigorous imprisonment for a terra of 
two years or upwards, unless the Local Govern¬ 
ment or a Chief Presidency Magistrate or District 
Magistrate empowered in this behalf by the Local 
Government has by order in writing consented 
to tho initiation of the proceedings.'* 

In these provinces tho Local Govern¬ 
ment has mado an order empowering Dis¬ 
trict Magistrates to sanction prosecutions 
under this section. The contention on 
behalf of tho applicants is that the words 
not punishable with death, transportation or 
rigorous imprisonment for a term of two years or 
upwards" 

govern not only a cognizable offence but 
a non-cognizable offence also. Having re¬ 
gard to the context of the seotion I do 
not think that it is open to that construc¬ 
tion. As pointed out by the learned Ses¬ 
sions Judge the use of the word ''any" 
before non-cognizable offence shows that 
tho legislature did not intend that both 
in the case of a non-cognizable offence and 
a cognizable offence tho proviso about 
their not being punishable with death, 
transportation or rigorous imprisonment 
for a terra of two years or upwards would 
apply. If that had heen tho intention of 
the legislature, it was wholly unnecessary 
to make any mention of oognizable or 
non-cognizable offences. What the legis. 
lature intended apparently was that in 
the case of a non-cognizable offence the 
Distnot Magistrate empowered under the 
seotion would havo the authority to sano- 
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tion prosecution, but in the case of cogniz- differ from his conclusion. As regards 
able offences he would have such power Daryao Singh, he is, as both the Courts 
in respect of such offences only as are not below have held, only a tool in the hands 
punishable with death, transportation or of the other accused. He was therefore 
rigorous imprisonment for a term of two not liable to the same amount of punish, 
years or upwards. It is clear that the ment as that inflicted on the others. In 
intention of the legislature was to give his case I reduce the sentence to one of 
authority to the Local Government or a three mouths'rigorous imprisonment. The 
Chief Presidency Magistrate or a District applications of the other two applicants 
Magistrate who may he empowered in are dismissed. The applicants mu 3 t sur- 
this behalf to sanction prosecutions in the render to their bail to serve out the re¬ 
case of minor offences only, but it may be mainder of their sentence, 
that in making this provision the legisla- V.B./R.K. Application rejected . 
turn overlooked the fact that there are - 


non-cognizable offonces which are punish¬ 
able with imprisonment for a term of two 
years or upwards. However as the sec¬ 
tion stands, I do not think it is open to 
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PlGGOTT AND WaLSH, JJ. 
Pita Ram —Defendant—Appellant. 


any other construction than that placed 
on it by the learned Sessions Judge. 

The noxt contention is that the petition 
presented by Daryao Singh to Mr. Dam- 
pier was not presented to him as District 
Magistrate with the intention that he 
should take criminal action against the 
Tahsildar, but in his capacity as Collector 
and for the purposes of departmental in¬ 
quiry. It is true that the petition was 
not headed as a petition presented to the 
District Magistrate, but the allegations 
made in it were to the effect that the 
Tahsildar had committed specific offences 
and in the statement which wa9 made by 
Daryao Singh before Mr Dampier ho gave 
specific instances of them. His object 
clearly was that action should bo taken 
under the Code of Criminal Procedure 
against the Tahsildar. The application 
was therefore a complaint. The Magis¬ 
trate treated it as such. He ordered an 
inquiry under S. 202 and finally made an 
order under S. 203. That Daryao Singh s 
object was that the petition was to ho 
treated as a complaint further appears 
from the petition sent by him to the 
Commissioner on 23rd December 1916, as 
set forth in the judgment of the Court 
below. Although it doe3 nob appear from 
the petition originally filed before Mr. 
Dampier whether it was filed before him 
in his capacity of Magistrate or in bis 
capacity of Collector, the subsequent pro¬ 
ceedings which took place and the conduct 
of Daryao Singh himself show that ho in¬ 
tended it to bo a complaint and that it 
was in fact a complaint against the Tahsil¬ 
dar. As regards the merits of the case 
they have been dealt with by the learned 
Sessions Judge, and I see no ioison to 



Jujhar Singh aud another — Plaintiff 
and Defendants—Respondents. 

First Appeal No. 181 of 1915, Decided 
on 10th March 1917, from order of Sub- 


Judge, Jhansi, D/- 21st September 1915. 

(a) Provincial Insolvency Act (1907), Ss. 22 
and 46—Property of stranger seized by re¬ 
ceiver in bankruptcy—His remedy is not con¬ 
fined to S. 22—He can file suit in civil Court 
in ordinary manner for return of property. 

A stranger to the bankruptcy whoso property 
has been wrongfully seized by the receiver in 
bankruptcy is not confined to the remedy given 
him by S. 22. He can, if ho pleases, apply to the 
insolvency Court, inasmuch as S. 22 applies in 
express terms to his grievance. But ho can, u 
he pleases, iguoro the insolvency Court and suo 
in a civil Court for a return of his property in 
an ordinary action against a trespasser. If how¬ 
ever he chooses to avail himself of tho remedy 
provided by S. 22 and his application is dismissed 
on the merits, he cannot begin again aud raise 
tho 6ame issues in a suit in a civil Court.^ ^ ^ 

(b) Provincial Insolvency Act (1907), S. 22 
— Application under S. 22 is suit within 
meaning of Civil P. C. (1908), s. n. 

An application under S. 22, Provincial Insol¬ 
vency Act, to recover property wrongfully seized 
by the receiver is a "suit” within tho meaning 
of S. 11, Civil P. O. [P 349 Cl] 

TIaribans Sahai —for Appellant. 

Sital Prosad Ghosh—toe Respondents. 


Judgment.—This appeal arises out of 
an action brrought by tho plaintiff in the 
Court of the Munsif of Jhansi against 
two defendants for a declaration of title 
in respect of a varied assortment of pro¬ 
perty, including two houses, some crops 
and a quantity of moveable property, 
which ho alleges to belong to him. 

Defendant 1 had obtained a decree 
against defendant 2 in the same Court in 
the year 1911, for the sum of Rupees 
386-7-4. In the year 1910 defendant 
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became insolvent within the jurisdiction 
of the Insolvency Court of the District 
Judge of Jhansi. No receiver was ap¬ 
pointed, and the District Judge of Jhansi 
became empowered, under S. 23, Pro¬ 
vincial Insolvency Act, 1907, to exorcise 
the powers of a receiver. Being set in 
motion by defendant 1, the decree-holder 
or judgment-creditor, aforesaid, the Dis¬ 
trict Judge, as such receiver, attached tho 
property which is the subject-matter of 
this action, as being property of the in¬ 
solvent, and it therefore vested in him 
as such receiver. The plaintiff, who 
alleged that tho property was in fact his 
and that he* was therefore a person 
aggrieved,” within the moaning of S. 22, 
Provincial Insolvency Act, by such act 
of attachment, applied to tho Insolvency 
Court lor the restoration of the property 
to himself as the rightful owner, or in 
other words, for an order under tho said 
section reversing the act of attachment. 
Now it is to he observed that in accor¬ 
dance with the English Bankruptcy prac¬ 
tice, a person in the position of the 
plaintiff in this action who is a stranger, 
so to speak, to the bankruptcy, and 
whoso property has been seized wrong¬ 
fully, according to his view of the case, 
by the receiver in bankruptcy, is not 
oonfined to the remedy given him by the 
Provincial Insolvency Act. He can, if 
|he pleases, apply to the Insolvency Court, 
inasmuch a9 S. 22applies in express terms 
to his grievance. Bub he can, if he pleases, 
ingnore the Insolvency Court and sue in 
a civil Court for a return of his property 
jin an ordinary action against a trespasser. 
In this particular case, the plaintiff would 
have been compelled to sue the District 
Judge, not in his capacity as such, but 
in his executive capacity as the receiver 
of the insolvent's property. 

The application being made to the In¬ 
solvency Court, it was the duty of that 
Court to entertain it and, after hearing 
the evidence tendered on behalf of the 
applicant on the one hand, and on behalf 
of the insolvent’s estate on tho other 
hand, to deoido the issues raised both of 
fact and law, and to dispose of the matter 
by a formal order determining the rights 
of the parties to the subject-matter of 
the application as in an ordinary suit. 
Now special regulations for procedure 
are contained either in the Aot itself, or 
in the rules thereunder made by this 
Court, other than the provisions con¬ 


tained in S. 47, Provincial Insolvency 
Act, which directs the Court, subject to 
the provisions of the Act, to follow tho 
same procedure as it follows in the exercisO 
of original civil jurisdiction. A pro¬ 
ceeding which results from an applica¬ 
tion of the kind made bv the present 
plaintiff in the Insolvency Act, and in 
which a question of title is raised by 
both sides, although it is not originated 
by a plaint, has otherwise all the attri¬ 
butes of a suit. 

The evidence disclosed by the record 
of the hearing of the application in the 
Court of the District Judge which is now 
in question shows that, after a lull hearing, 
the Court decided ail the issues against 
the present plaintiff, and dismissed his 
application, holding that the property 
was the property of the insolvent at the 
commencement of the insolvency. From 
that decision the present plaintiff had a 
right of appeal under S. 46 (3), Provincial 
solvency Act, with the leave either of 
the District Court or of the High Court. 

The plaintiff in this suit did not in 
fact appeal. He fell back however upon 
his alternative remedy and instituted this 
suit in the Court of the Mun9if. The 
Munsif dismissed the 9uit upon the ground 
that the order of the District Judge was 
final unless reversed on appeal. An ap¬ 
peal being brought from this decision, 
the Subordinate Judge remanded tho case 
to the Munsif’s Court to be tried upon 
the merits. From suoh order this appeal 
is brought. The question for our de¬ 
termination i9 whether uuder such cir¬ 
cumstances, when a claimant .vvho alleges 
that his property has been wrongfully 
seized under the jurisdiction conferred 
upon the Insolvency Courts, and who has 
two alternative remedies for litigating 
his grievance, can be allowed, after hav¬ 
ing adopted one alternative and having 
failed upon the merits, to begin again 
and to raise tho same issues in another 
Court. So stated, the proposition would 
seem to admit of but one answer. The 
question, which is an important one, is 
however by no means free from difficulty. 
The case was well argued, and all the 
relevant authorities were brought out in 
review before us. 

We have come to the conclusion that 
the decision of the Munsif \va9 right and 
that it can be justified on several grounds. 
In the first place, we think the decision 
ol the Insolvency Court amounts to con- 
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elusive proof as to the title in respect of 
the specific things claimed by the appli¬ 
cant, not merely as against him, but 
absolutely, within the meaning of S. 41, 
Evidence Act. The Insol vency Court and 
the Receiver have powers of a very special 
character given them by the Insolvency 
Act. An adjudication has the effect of 
invalidating transactions of a certain 
character which are otherwise unim¬ 
peachable. It curtails and restricts many 
of the rights and all the ordinary re¬ 
medies, which persons who have had 
dealing with the insolvent would other¬ 
wise have enjoyed. It compels them to 
come in and prove their debts or to lose 
them altogether. It discharges the insol- 
vent from all outstanding liabilities by a 
division of hisproperty.lt imposes penal¬ 
ties upon conduct which in persons who are 
solvent is not punishable. It vests certain 
olasses of property in the Receiver which 
do not belong to the debtor at all. By 
advertisement of notices it calls upon 
persons who have claims to come in and 
range themselves amongst other creditors 
for the decision of their claims and the 
distribution of their shares. It determines 
the lights of persons claiming either 
under or against the debtor absolutely, 
without reference (o the wish or action 
of the debtor himself, from the date of 
the adjudication. It extinguishes future 
liabilities and determines all existing 
ones. In the case of such applications as 
the one now under consideration it clearly 
determines, once for all. so far as relates 
to auy property alleged to be the debtor's, 
the character of such property so as to 
bind the creditors and any one claiming 
through or under the debtor. No doubt 
it is difficult to soo why a person with a 
good claim to property believed to be tho 
debtors, who is able to satisfy the Court 
that he had no knowledge of the proceed¬ 
ings in tho Insolvency Court, is to be 
debarred from asserting his claim in a 
civil Court and to be bound by a decision 
of the Insolvency Court given in his ab¬ 
sence. On the othor hand, it is difficult 
to see what kind of decision in insolvency 
jurisdiction was contemplated by S. 41, 
Evidence Act, if it was not such a deci¬ 
sion as that given by the District Judge 
in the case now before us. In a clear 
case of fraud relief could always bo given 
in an action for damages. 

It was argued before us that the deci¬ 
sion of the District Judge was analogous 
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to a decision in execution proceeding 9 
under 0. 21, R. 58, and that being so, the 
claimant had a right to bring a suit in a 
civil Court by analogy to 0. 21, R. 63. 
This appears to have been the main ground 
of the decision of the Subordinate Judge 
now under appeal. In our opinion 
this contention is based upon a fallacy. 
The two things may be analogous, but 
they are certainly not the same. The 
application to the Insolvency Court is 
not a summary proceeding in which a 
mere right to possession is in question. 
It is in the nature of a suit, arising out 
of an executive act, which raises the 
question of the title to the property of 
the debtor on the one hand, and of those 
claiming adversely to him on the other. 

In the second place, wo think that the 
action as framed is totally misconceived. 
It is brought for a declaration of title 
against a creditor who never claimed to 
have any title or interest whatever in the 
property, and also against tho debtor, 
who by becoming insolvent has lost all 
he ever had. Such a declaration would be 
a mere brutum fulman. It oould not bind 
the receiver, as he would be no party to 
it, and even if decreed against a receiver 
appointed by the Court, we are of opinion 
that the Insolvency Court would be bound 
to ignore it. A suit brought for the pur¬ 
pose of obtaining a useless declaration of 
that kind really amounts to an abuse of 
the process of the Court. In the third 
place, we are of opinion that upon general 
principles of law, apart from S. 11 Civil 
P. C. a litigant who has voluntarily elec¬ 
ted to submit to the decision of one out 
of two alternative Courts which are open 
to him, cannot turn round, after an ad¬ 
verse decision, and. litigate tho same 
matter in another Court. The principle 
is tho same as that laid down hy the 
Privy Counoil in Bam Kir pal v. Hup 
Kuari (l), where it was held that on 
general principles, apart from res judicata 
an interim judgment between the parties 
as to part of a proceeding is binding upon 
both in tho same proceeding. Upon much 
the game principle the Court of appeal in 
England has at least twice decided that 
a party who like the plaintiff in the 
present case, has once come in and invited* 
the decision of tho Court of Bankruptcy 
upon the merits of a claim, cannot after¬ 
wards turn round and question its juris¬ 
diction. vide Ex parte Suinbank _Ijnr 
1. (1884) 6 All 269=11 I A 37. 
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Shanks (2). Ex parte Butters , In re Bar- 
rison (3). When the merit3 of a dispute 
have once been finally determined, it is 
the duty of the Court to make an end of 
the litigation. 

Though it is not necessary for the de¬ 
cision of this case todetermine the point, 
wo are further of opinion that an appli¬ 
cation heard and determined in the way 
this application was disposed of is in fact 
a suit. It admittedly lacks some of the 
attributes of an ordinary suit. But the 
absence of the ordinary preliminaries re¬ 
quired of a suit in a civil Court by the 
provisions of the Civil Procedure Code is 
due to the special character of the Insol¬ 
vency Tribunal in which the present 
plaintiff elected to litigate his claim, and 
to the absence of any special rules cor¬ 
responding to thsse which are found in 
the Code. There is no definition of the 
word "suit,” probibly because it is nob 
possible to frame one which will satis¬ 
factorily survive every test. But on the 
other hand it is not difficult to decide in 
the vast majority of cases whether a pro¬ 
ceeding is in fact a suit or whether it is 
merely a summary or subsidiary applica¬ 
tion. The authorities show that judicial 
bodies have varied in their methods of 
troating’the question. But every oaso must 
turn upon its own circumstances. In the 
oase of Abdulla Khan v. Kanhaya (4), 
deoision in an execution proceeding was 
held to be a bar to a subsequent suit. In 
the oa8eof Venkata Chandrappa Nayani- 
varu v. Venkatrama Reddi (5), when 
the proceeding was held not to have been 
a suit, it was said: 

"Suit is a very comprehensive term. It in- 
clndes any proceeding in a Court of Justice by 
which a party pursues the remedy which the 

| T n B “ V ight is ,lti 8 at81 between 
Fm‘ k Ik®.? 0 "'.* 0f Jus ‘ loa . the proceeding by 
which the deoision ol the Court is sought is a 

Applying this test, with whioh we see 
no reason to quarrel, to the proceeding 

,H° V“ . q ?? 3ti ? n> we hol d that it was a 
suit within the meaning of S. 11 Civil 

P. C., and that that aeotion affords an 
answer to the present suit. On these 
grounds we allow the appeal, and restor- 

‘ h » 

TpirW»sr»^ 

3. (1830) 14 Ch D 265. 

91 p R 1912=14 I 0 751 
(1899) 22 Mad 256. U 
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Knox, Ag. C. J. and B \nbrji, J. 

Anandgir —Defendant—Appellant. 

v. 

Sri Niioas —Plaintiff—Respondent. 

Second Appeal No. 1544 of 1916, De¬ 
cide! on 5th June 1918, from a decision 
of Dist. Judge, Cawnpore. 

Agra Tenancy Act (2 of 1901), Ss 158 and 
193—Claim for declaration of title to muafi 
dismissed—On appeal plaintiff held rent-free 
grantee of occupancy land held by him—Case 
remanded for determining revenue—No se- 
cond’appeal lies. 

Plaintiff brought a suit in the Revenue Court 
for a decl iration that he wa* the proprietor of a 
disputed muafi. The suit wa 9 dismissed but on 
appeal the District Judgo declared that the plain¬ 
tiff was a rent free grantee of so much of the land 
in suit as ho was occupancy tenant of, and re¬ 
manded the suit to the lower Court for determina¬ 
tion of the revenuo payable by the plaintiff. 

Held : that by virtue of S. 193 (a), Agra Ten¬ 
ancy Act, no second appeal lay against the order 
of the District Judgo. [P 350 C 1] 

Haribans Sahai for Nawal Kishore — 
for Appellant. 

N. C. Faisfc—for Respondent. 

Judgment—The plaintiff in the Court 
of first instance is the respondent here. 
Ho brought a suit in the Revenue Court in 
which he prayed that he might he declar¬ 
ed proprietor of a disputed muafi and that 
costs, etc., might be granted to him. The 
Court of first instance dismissed his olaim 
altogether. He then went in appeal to the 
District Judge of Cawnpore, who ordered 
that the deoroe of the lower Court, that 
is to say, the Court of first insUnoe, dat¬ 
ed 13th Maroh 1916, be set aside aud the 
appeal be allowed to the extent that the 
plaintiff was entitled to be deolared rent- 
free grantee of so much of the land in suit 
as he was then entered in the revenue 
papers as oocupanoy tenant of the same. 
The order however did not stop here. It 
went on as follows: 

“That the suit be remanded to the lowor Court 
ii de .^r rmln4t ' on of tha revoa u« pay.blo by the 

plaiatiS-appolUnt." 1 y ne 

The defendant has now come to this 
Oourt and asks that the deoroa of the 
lower appellate Court be set aside and the 
decree of the Assistant Collector be res¬ 
tored or any other order, that may he 
deemed fit, may be passe 1. Various pleas 

the i ' 1 'Smoot 

of the District Judge. Upon the appeal 
being called on in this Court for hearing 
a preliminary objection wasatonoe raised 

namelwJ f ° f ^ P ! aintiff respondent, 
namely, that no second appeal lies from 

the order of the District Judgj. I u 3up 
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port of the contention stand was taken 
upon S. 193, Agra Tenancy Act of 1901, 
and it was contended on the ground set 
out in Cl. (a), S. 193, that the provisions 
of the Code of Civil Procedure did not ap¬ 
ply to the procedure in suits and other 
proceedings under the Rent Act. Our 
at tention was called to the case of Vilayat 
Husen v. Maharaja Mahendra Chandra 
Nandy (l) and Gulzari Lai v. Latif 
Husain (2). The learned vakil for the 
appellant meets this objection by main¬ 
taining that ho is not appealing from any 
order but from a decree, and so seeks to 
bring the case away from Cl. (a), S. 193. 
He dwelt a great deal upon the hardship 
that, if it was held otherwise, he would 
have no remedy. Be that as it may, we 
are here not to make law but to oxpound 
it as it stands, and it appears to us that 
the only meaniug we can put upon Cl. (a) 
S. 193, Rent Act is that no appeal lies 
from an order of this kind. He contended 
that the decision of the District Judge of 
'Cawnpore was in reality a preliminary 
decree. We have considered this, but we 
are unable to agree with it. The Tenancy 
Act says nothing from first to last about 
preliminary or final decrees. The ro3ultis 
that tire objection prevails and the appeal 
is dismissed with costs. There is a cross¬ 
objection but we havo heard nothing about 
it from the beginning of the case up to this 
moment. It stands dismissed. 

V.B./R.K._ A p peal dismissed. 

“l. (1905) 28 All 88. 

2. (191G) 38 All 181=35 I C 27 
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Knox, J. 

Pirthi Singh and others— Defendants 
—Appellants. 

v. 

Laiq Singh and another Plaintiffs 
Respondents. 

Second Appeal No. 1322 of 1916, De¬ 
cided on 28th February 1918, from decree 
of Sub-fudge, Banda, D/-22nd July 1916. 

Agra Tenancy Act (2 of 1901), S. 197- 
Subordinate Judge empowered to hear ap¬ 
peals from decisions of Munsif is competent 

to take action under S. 197 Bengal. N. W. 
P. and Assam Civil Courts Act (12 of 1887), 
S 21. 

Where the High Court directs by a notification 
issued with tho previous sanction of the Local 
Government that all appeals from tho decrees or 
orders of a Munsif shall bo preferred to the Court 
of the Subordinate Judge, the latter Court is 
hereby empowered to dispose of appeals preferred 
to it quite as fully and effectively as if it is^the 
tourt of the District Judge. [P 351 C 1] 


Therefore a Subordinate Judge so empowered 
has power to take action under S. 197, Agra Ten¬ 
ancy Act. [Pi,351 C 1] 

Kailash Nath Katju —for Appellants. 

Shi am Krishna Dar —for Respondents. 

Judgment. The sole point raised in 
this second appeal is that the Subordi¬ 
nate Judge of Banda, not having jurisdic¬ 
tion to hear revenue appeals, bad no 
power to take aDy action under S. 197, 
Agra Tenancy Act. The suit to which 
this second appeal refers was instituted 
in tho Court of tho Munsif of Banda. In 
that Court the defendants raised the 
question that tho suit brought before the 
Munsif was nob cognizable by the Munsif 
as a civil Court. Their contention wa9 
that the suit was one which, if it lay at 
all lay in the Revenue Court. Tho Munsif 
put this in the forefront of his judgment. 
The fresh issuo struck by him was whe¬ 
ther this Court had no jurisdiction to try 
this suit and ho decided this issue against 
tho plaintiffs. He held that tho suit clearly 
came within the provisions of Ss. 165 
and 167, Agra Tenancy Act, and that the 
proper forum for that suit was the Re¬ 
venue Court, and not the civil Court. As 
a consequence he hold that tho plaintiffs’ 
suit failed and accordingly dismissed it. 
Tho plaintiffs preferred their appeal to tho 
Court of the Sessions and Subordinate 
Judge at Banda. Their contention was 
that tho civil Court had jurisdiction to 
try tho suit and tho Revenue Court could 
not decide it. The learned Subordinate 
Judge when he proceeded to try tho appeal 
was met by a request from the vakil for 
the appellants that he should take action 
under S. 197, Agra Tenancy Act. He held 
that he could act under that sootion, al¬ 
lowed the appeal and decreed the plain¬ 
tiffs’ claim. The defendants have come 
here in second appeal and raised tho plea 
sot out in tho beginning of this judgment. 
The learned vakil for the appellants ad¬ 
vanced the argument that this was a case 
which fell within the provisions of S. 21,i 
Act. 12 of 18S7. Cl. 4 provides that tho 
nigh Court may, with the proviou9 sane-; 
tion of tho Local Government, diteeb by 
notification in the Official Gazette that 
appeals laying to the District Judge under 
sub-S. (2) from all or any of the decrees 
or orders of any Munsif shall be preferred 
to the Court of such Subordinate Judge 
as may be mentioned in the notification. 

While this provision enabled appeals from 

decrees or orders of Munsif to be pre- 
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ferred, no provision whatever wa9 made 
for appeals from a Revenue Court and he 
contended that *S. 196 never intended 
that a revenue suit should go in appeal 
to any Court other than the District 
Judge or the High Court, as the case 
might be. The question thus raised is an 
interesting question but so far as this 
case is concerned and so far as I am con¬ 
cerned, the contention appears to me to 
be concluded by a ruling of a Division 
Bench of this Court reported as Shco 
Harakh v. Ram Chander (l). The ap¬ 
peal before me is an appeal which arises 
out of a decree passed by the Muusif of 
Banda. Under Notification No. 1708, 
dated 25th April 1913 to be found in the 
U. P. Gazette for 26th April 1913, part 2, 
p. 726, a notification was issued with the 
previous sanction of the Local Govern¬ 
ment, and in that notification this High 
Court directed that all appeals from tho de¬ 
crees or orders of the Munsif of Banda 9hall 
be preferred to the Court of the Sessions 
and Subordinate Judge at Banda. This 
latter Court was thereby empowered to 
dispose of appeals preferred to it quite as 
fully and effectively as if it bad been the 
Court of the District Judge of Banda; 
indeed by the virtue of that notification 
it became for this purpose the appellate 
Court from the Court of the Munsif at 
Banda. This^partioular business, hitherto 
confined to tho District Judge of Banda, 
had boon transferred to the Court of the 
Sessions and Subordinate Judge at Banda 
and under S. 150, Civil P. C. f that Court 
thereupon had the same power and could 
perform the same duties as the Court of 
of tho District Judge of Banda. The ap¬ 
peal fails and is dismissed with costs. 

— V.B./r.k, _ Appeal di smissed. 

1. AIK 1915 All 18=87 All 7G=2G I 0 733. 
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PlGGOTTAND WALSH, JJ. 
Emperor 


Raghunath Opposite party. 
Criminal Rovn. No. 667 of 1917 
cided on 10th November 1917 
order of Sub-Judge, Kamaun, D/- 
June 1916. 

(a) Foret Act (1878). S. 25 (f)-P ei 
felling'tree, n guilty of a. many offence 
number of tree, felled—Accused charged 
felling 69 tree, convicted on only three .< 
rate charge.-Trl.li. bad in law—Acct 
being sufficiently punished irregularity 1 


lo be covered by S. 537, Criminal P. C* 
(1898), Ss. 234 and 537. 

A person felling a number of trees in a forest 
is guilty of as many offences under S. 25 (f), as 
tho number of the trees felled by him. 

[P 352 C 1] 

Accused was charged under S. 25 (f), Forest 
Act. with felling C9 trees in a forest, and was 
couvictcd on three separate charges : 

Held : (1) that the* accused was guilty of 69 
offeuces. [P 352 C 1] 

(2) That the trial of the accused on three 
charges for G9 offences was bad in law. 

[P 352 C 1] 

(3) But that the accused having been suffi¬ 
ciently punished, the iiregularity was covered 
by S. 537 acd a retrial was not nccessarv. 

[P 352 C 1] 

(b) Criminal P. C. (1898), S. 234- Ac¬ 
cused committing numerous offences of same 
kind — Small number of typical cases should 
be selected ond charge framed accordingly 
— If sentence passed is sufficient remaining 
charges need not be proceeded with—if ac¬ 
cused is acquitted of charges, prosecution 
can proceed with remaining charges. 

The ordinary courso for tho prosecution in 
cases in which an accused has committed nu¬ 
merous offences of the same kind is to select a 
small number of typical cases, to frame their 
charges accordingly and to prosecute them be¬ 
fore a Magistrate. If tho result of those pro¬ 
ceedings is to ponalizs tho accused and tho sen¬ 
tence infficted is considered sufficient to meet 
the ends of justice, the remaining charges which 
might still be brought need not bo proceeded 
with. If, on the other hand, through some un¬ 
foreseen accidont or miscarriage at tho trial tho 
accused is acquitted of those charges, then it is 
open to the prosecution to proceed with tho re¬ 
maining chargos. [P 352 Q 2] 

R. Malcomson —for tho Crown. 

M. L. Agarwala —for the Applicant. 

Walsh, J. This oaso has boon brought 
before this Court in revision and refer¬ 
red to a Bench of two Judges by our 
brother Banerji under tho following cir¬ 
cumstances. Tho accused has been con¬ 
victed of outting down 69 trees contrary 
to law and no doubt, although he set up 
a bona fide misunderstanding it is a bad 
case. Tho Magistrate fined him with 
considerable severity, namely, Rs. 1,500. 
He was charged under three separate 
charges in respect of tho trees foiled in 
three separate toks, the total number of 
trees being in all 69. He appealed to 
the Sessions Judge and amongst other 
points took the point that the oharge 
ought not to have been split up into 
three but that the offence was one, the 
outting having been a breaoh of the per 
mission to out. The Sessions Judge re- 
jeoted that view and we agree with him 
He further took the view that the offenoes 
committed were in reality 69 offenoes 
and we agree with him as to that. The 
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section i3 quite clear. Any person who 
fells any tree is liable to the specified 
penalties, which include a fine of Rs. 500. 
jit is quite clear that the accused might 
have been convicted and fine} for 69 
trees. It is suggestel before us that by 
reason of certain language in S. 29 of the 
Act, in question (7 of 1373) the area 
should he regarded aud not the parti¬ 
cular trees. There is nathing in the Act 
to support this contention which is con¬ 
trary to the ordinary interpretation of 
Statutes. The Sessions Judge taking this 
view with which we agree pointed out 
that with regard to the framing of char¬ 
ges, the law is quite clear and that only 
three offences could be charged together 
and that from that point of view the 
.trial and conviction were contrary to 
law. Thereupon the appellant’s pleader 
pointed out that if the case were sent 
back the accused might be subjected to 
23 separate trials, for the 69 trees. 
The Sessions Judge however gave no 
effect to this protest but set the convic¬ 
tion aside and sent the whole case back. 

The matter has come before us in revi¬ 
sion and we think it our duty to take a 
broad view of the situation. No public 
purpose, or ends of justice, will be ser¬ 
ved by disturbing the conviction or by 
sending the case back to be tried all over 
again. The accused has been heavily 
fined and no doubt rightly heavily fined. 
It is very unlikely that if any further 
proceedings were taken in the original 
Court any other result in the total would 
be reached; there is therefore no useful 
purpose to be gained by taking the course 
which the Sessions Judge has taken. Al¬ 
though the Privy Council, as was pointed 
out in argument by my brother Piggott, 
has enforced the necessity of framing 
charges strictly according to law, the 
point in this case was taken against the 
appellant on his own appeal, which is 
another matter altogether, and it is a 
point which is clearly covered by the 
(provisions of S. 537, although we might 
(interfere in revision as against the ac¬ 
cused in the way the Sessions Jndge has 
one, if there had been any kind of mis- 
arriage of justice. While wo agree with 
(the principles laid down as to the con¬ 
struction of the Act and the framing of 
charges in the judgment of the Sessions 
Judge, we think that the ends of justice 
will be met by restoring the conviction. 
We would merely add that the ordinary 


course for the prosecution in such cases 
is to select a small nnmber of typical 
cases (not a largo proportion where the 
number is 63) and to frame their charges 
accordingly and to prosecute them before 
the Magistrate. If the result of those pro. 
ceedings is to penalize the accused, and the 
sentence or fine inflicted is considered 
sufficient to meet the ends of justice there 
is an end of the matter, and the remain¬ 
ing charges which might still b9 brought 
need not be proceeded with. If on the 
other hand, through some unforeseen ac¬ 
cident or miscarriage at the trial the ac 
cusel is acquitted of those charges, then 
it is open to the prosecution to proceed 
with the remaining charges. In this way 
all the difficulties suggested by the Ses¬ 
sions Judge can be met. The order of 
the Court i9 that the application be al¬ 
lowed and the original conviction and 
penalty of the Magistrate he restored. 

V.B./r.k. Application allowed . 
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Todball, J. 

Abhilakh Dhelphora —Defendant—Ap¬ 
pellant. 

v. 

Liladhar Dhalphora —Plaintiff—Res¬ 
pondent. 

Second Appeal No. Id90 of 1916, Deci¬ 
ded on 28th January 1918, from decree of 
Di9t. Judge, Gorakhpur, dated 14th April 
1916. 

Limitation Act (1908), Art. 134—Mortgage 
of occupancy holding to zamindar — Transfer 
of holding by zamindar—Suit for redemption 
— Limitation of 12 years applied from date of 
transfer. 

An occupancy ten ant gave a usufructuary mort¬ 
gage of his holding to the zamindar, who sold his 
proprietary rights including the holding to thode- 
fendant. The plaintiff brought a suit for redemp¬ 
tion and the defendant contended that the plaintiff 
being an occupancy tenant and having been dis- 
posse-sed for more thau six years from his holding, 
his suit for possession wa3 barred by time: 

Held: that the 9uit was not one to recoyer 
posses-ion of a holding from which the plaintiff 
had been unlawfully dispossessed, baa was a suit 
by a mortgagor to recover possession of the mort¬ 
gaged property from his mortgagee and certain 
persons to whom the mortgagee had transferred 
the property and as the plaintiff had not been 
unlawfully dispossessed from the holding, the 
limitation of 12 years applied from the date of 
transfer to defeadaQt under Art. 1 H.[P353 C 1,21 

Ishwar Saran —for Appellant. 

Harnandan Prasad — for Respondent. 

Judgment. —The facts of this case are 
clearly set out in the judgment of theDis-i 
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triot Judge, dated 9th September 1915. by 
which he remanded an issue to the Court 
of first instance. Briefly pub, the case is 
as follows. An occupancy tenant in the 
year 1900 gave a usufructuary mortgage 
of his holding to the zamindar. About a 
year before this suit was brought the 
zamindar sold his proprietary righs to Abi- 
lakh and Lochan. He also relinquished 
his sir and khudkasht lands in favour of 
his vendees. Among such lands he 
transferred to the vendees the property 
which is now in suit. The mortgagor 
deposited the mony due under the mort¬ 
gage under S. 83, T. P. Act, making 
Sheo Narain, Lochan and Abilakh all par¬ 
ties to his application. This was on 17th 
April 1914. As the money was not taken, 
hesued on 21st July 1914 for redemption 
of themortgageand for damages. The Court 
below set aside the decree of the Court of 


first instance and decreed the plaintiff’s 
suit, awarding the plaintiff mesne profits 
with effect from the date of the institu¬ 
tion of the suit. It was pleaded on be¬ 
half of the appellant that the suit is time- 
barred because the plaintiff is an occu¬ 
pancy tenant who has been dispossessed 
for more than six yoar3 and his suit for 
possession was barred by time. Atten¬ 
tion i9 called to the ruling of Pahalwan 
Singh v Satrnpa Kuar (l). This decision 
does not assist me in the present case at 
all. That was a suit by a mortgagee of an 
occupancy holding to recover possession 
of that holding when his mortgagor, the 
occupancy tenant, had been dispossessed 
by the zamindar.^ There has been no un¬ 
lawful dispossession in the present case. 
The mortgagee has made a transfer to Abi¬ 
lakh and Lochan of his zamindari rights. 
Ho voluntarily and willingly gave up these 
lands to them. They did not unlawfully 
dispossess him in any way. As against 
them Sheo Narain could not possibly 
recover possession, they being the brans, 
lerees of his rights. There can be no 
doubt as to the mortgage and as to the 
^transfer by Sheo Narain to • Abilakh. 
The tenant, that is, the respondent to 
this appeal, could not possibly recover 
possession without paying his money 
and he can only recover possession by a 
reaemp ion trait. The suit i 8 nob aauifc by 
a tenanb to recover posaeaaionof shotting 
from which he has been unlawfully dis¬ 
possessed. It is a suit by mortgagor to 
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certain parsons to whom the mortgagee has 
tranferrei. The limitation of 12 years 
applies from the date of transfer bo Abilakh 
and Lochan. (Article 134). 

The next point which has been pressed 
is that the appellant is not liable for mesne 
profits which have been awarded by the 
Court below as damages. The appellant 
has been in possession with effect at least 
from the date of suit, kowing very well 
that his right to retain possession was 
contested and with all the facts of the 
case before him. The profits that were in 
his pocket belonged prima facie to the 
plaintiff who had deposited the money un¬ 
der S. 83, T. P. Act. If the appellant has 
any remedy against Sheo Narain it isopen 
to him to take it. I see no justice in ex¬ 
empting him from the decree and allow¬ 
ing him to keep in his pocket that which 
belongs to the plaintiff. There is no force 
in this appeal. It i9 therefore dismissed 
with costs. 

V.B./r.K, Appeal dismissed . 
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Knox, J. 

Ashbey Clarke Harris —Appellant. 

v. 

Emperor— Opposite party. 

Criminal Appeal No. 834 of 1917, De¬ 
cided on 22nd November 1917, from 
order of City Magistrate, Lucknow, D/- 
26th September 1917. 

(a) Penal Code (I860), S. 403—Letter read 
thrown by complainant—Accused picking it 
up and attaching it to affidavit in a .cate of 
judicial separation between him and hit wife 
—Accused it not guilty of misappropriation. 

Accused and complainant wero sitting at a 
table when a letter was delivered to the latter, 
who read it and threw it on the table. Aooused 
picked up the letter and subsequently attaohod 
it to an affidavit filed by him in a caso of judi¬ 
cial separation between the complainant and 
his wife, in order, as ho said, to "strengthen the 
wifo's case and to improve my position.*' 

Held: that the accusod could not be oonvioted 
of criminal misappropriation as there had been 
no dishonest misappropriation or conversion to 
his own use of the letter. [P 364 0 2] 

(b) Penal Code (1860), S. 22— Letter 
thrown away by owner and picked up and 
ctrried away by another whether "property" 

—Quaere. 

Whether an envolopo thrown by the owner of 
the envelope into a • waste paper basket and 
picked up and carriod away by another porson 
13 "property" within tho moaning of the Penal 
Code Quaere. [P 364 0 2] 

Satya Chandra ‘Mukerji — for Appel¬ 
lant. 

J. Af. Banerji and Irftiff MJ/an (3$f 
nerji—tor the Grown^^T; 

Advocate High Court 
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Judgment.— Harris has been con- I have cons 
victed under S. 403, I. P. C., of criminal to whether th 
misappropriation of property. The stances stated 
judgment under which he has been con- was property 
victed says that the property misappro- Indian Penal 
priated is a letter which is on the re- to hold that a 
cord and which is marked Ex. B. owner of the. 
This i3 the only property re-gard- basket and pi< 
ing which any decision is to be another perso 
arrived at in this appeal. Ex. B is the meaning c 
a letter which undoubtedly,does no credit more light on 
to the person who wrote it and would the actual ter 
have been far better unwritten. But connexion. ] 
with that I am not concerned in the pre- on his own 
sent appeal. I have only to decide the must be takeE 
questions: (l) whether the said letter is natural meani 
property within the meaning of the Indian liamsou read 
Penal Code, (2) if it is property, whether Harris’ table, 
it has been criminally misappropriated at the time at 
by Harris. The letter is admitted to be letter on the t 
a letter addressed to Williamson, the justified in hi 
complainant in the present case. It is the interest o: 
also admitted that this letter first came it to his {Ho 
into evidence, so far as this case is con- strengthen he 
cerned, in a room occupied by Harris position, whal 
within the house in which for the time amount to. ] 
being Williamson wa3 residing and have consider 
Harris residing with Williamson as a a letter of t 
guest. Harris was for the time being circumstances 
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I have considerable doubts myself as 
to whether the letter under the circum¬ 
stances stated by Harris in his statement 
was property within the meaning of the 
Indian Penal Code. It would be difficult 
to hold that an envelope thrown by the 
owner of the envelope into a waste paper 
basket and picked up or carried asvay by 
another person would be property within 
the meaning of that Code. To throw 
more light on this it is well to look to 
the actual terms used by Harris in this 
connexion. If Harris i3 to be convicted 
on his own statement, that statement 
must be taken as a whole and with its 
natural meaning. Harris says that Wil¬ 
liamson read the latter and placed it on 
Harris’ table, that Williamson was drunk 
at the time and after an interval left the 
letter on the table and that Harris felt 
justified in his own interest as also in 
the interest of Mrs. Williamson to attach 
it to his {Harris’) affidavit so as to 
strengthen her case and improve bis own 
position, whatever these la9t words may 
amount to. I have already said that I 
have considerable doubt as to whether 
a letter of this kind and under these 
circumstances comes within the mean¬ 


occupying the particular room. A post¬ 
man is said to have brought the letter, 
Ex. B, into this room. Williamson says 
that on receipt of the letter he placed it 
in a drawer of his writing table. The 
learned Magistrate has however thrown 
such doubt upon the evidence given by 
Williamson in the case that it is impos¬ 
sible to act upon it in a criminal case. 
Tho prosecution were therefore compelled 
to fall back upon the statement made by 
Harris himself regarding this matter and 
to contend that according to that state¬ 
ment, the letter was Williamson’s pro¬ 
perty, was handad over to Williamson, 
who threw it on a table at which ho and 
Harris wore standing orsteafced, and next 
appeared in a Court at Bareilly iu the 
pocket of Harris. Harris attempted to 
have the letter filed in a case theD pend¬ 
ing between Mr3. Williamson and Wil¬ 
liamson for judicial separation. 

The letter was handed by Harris to 
the Judge who however refused to receive 
it and returned it to Harris. This.it 
ie argued amounted to a retention of 
property, the property of Williamson, 
and that retention was done with the 
intention of causing wrongful gain or 
wrongful loss. 


ing of "moveable property” a9 msed iu 
in the Indian Penal Code. Assuming for 
the moment that it does, the next point 
which is to be considered is whether the 
evidence has established that Harris dis¬ 
honestly misappropriated or converted 
to his own use this letter. Proof of dis¬ 
honest misappropriation or conversion 
to the use of the accused is as essential 
an ingredient as any other ingredient for 
an oflenco under S. 403, I. P. C. I have 
heard Harris who conducted hi9 own 
case and also tho learned Government- 
Pleader. I have also considered the evi¬ 
dence on the record. I have not to con¬ 
sider whether Harris converted the 
letter to the U9e of Mrs. Williamson. It 
must be a coversion to his own use, and 
the only evidence which bears on this 
rests upon tho words used by Harris: 

"I attached the letter to rny affidavit 
so as to improve my own position.’ Had 
this been explained by Harris elsewhere 
in his statement, or had there been any 
evidence on the record explaining these 
words, the matter might have been dif 
ferent. I hold that these words, stand- 
ing by themselves are not sufficient to 
establish a conversion of tho letter to 
the use of Harris. 
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It may be necessary to add something 
as regards dishonest misappropriation. 
With reference to this it is necessary to 
consider whether it has been 'established 
that wrongful gain or wrongful loss was 
intended to be caused. With regard to 
wrongful gain, it appears to me from the 
definition given in S. 23, I. P. C. f that 
“gain hy unlawful means” is gain to 
Harris and that we have not to consider 
gain to Mrs. Williamson or to any one 
else. I am unable to hold that when 
Harris picked up the letter, he had any 
intention to cause wrongful gain within 
the meaning of 3. 23. I. P. C, and I 
think it would be stretching the defini¬ 
tion of wrongful loss if I were to hold 
that Harris by picking up this letter and 
attaching it to his affidavit, which ac¬ 
cording to him he was then preparing 
and by keeping it afterwards until he 
produced it in a Court at Bareilly was 
causing wrongful loss within the mean¬ 
ing of S. 23. I hold it to be no part of 
my judgment that I should go, as the 
Court below did, into the moral aspect 
of this case. I have only to consider 
whether the offence of which Harris has 
been found guilty is established against 
him by the evidence. Holding that it 
is not, I set aside the conviction and 
sentence passed by the City Magistrate of 
Lucknow, and direct that the fine or any 
part thereof, if realized, be returned to 
Harris. 

V.B./R.K. Appeal allowed . 
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Banerji, J. 

Sheobans Singh and others— Applicants. 

_ v. 

Emperor Opposite Party. 

Criminal Rcvn. No. 700 of 1917, Deoi 
ded on 25th September 1917, from order 
of Se?s. Judge, Mainpuri. 

Penal Code (1860), S«. 147 *nd 325-Con- 
U ” der b ° lb icc l*<>n»—Appellate Court 

Ev«^: 

S.MTlr C r On n l0 n ted & a Magistrate under 

£*? aasa/ifi Awsass 

evidence set aside the conviction uKs m 
Satya Ohandra Mulurji—tor Appli! 

oanfcs. 

S. Malcomson—lot the Grown. 


Judgment. — The applicants along 
with several others were convicted by a 
Magistrate under Ss. 147 and 325 I. P. C. 
On appeal the learned Sessions Judge set 
aside the conviction under S. 147 and in 
the case of the applicants confirmed the 
conviction under S. 325. The learned 
Judge in the course of his judgment says, 
“there is no evidence worthly of credit 
on either side.” Further down he repeats 
that there is no reliable evidence that 
there was a riot.” He thus discards 
the whole of the evidecc9 adduced on be¬ 
half of the prosecution and yet lie holds 
the applicants to be guilty of having 
caused grievous hurt to Ajudhi. No doubt 
Ajudhi received seiiou9 injuries and so 
did the applicants, but from the fact of 
there being injuries on the persou of Aju¬ 
dhi it did not follow that those injuries 
were inflicted by the three applicants. As 
the learned Judge disbelieves the whole 
of the evidence for the prosecution and 
he does not say that he believes any por¬ 
tion of it, the applicants could not be 
convioted in the absence of any evidence. 
It is probable that they attacked Ajudhi 
and inflicted wounds on him, but the ac¬ 
cused could not be convioted merely be¬ 
cause there is strong suspicion that they 
did inflict those injuries. 

It would bo unsafe to convict them on 
evidenoo whioh, aooording to the learned 
Judge himself, is wholly unworthy of 
oredit. I therefore allow the application 
and setting aside the conviction of the 
applicants and the sentence passed on 
them, acquit them of the offence of whioh 
they have been convioted. The bail fur¬ 
nished by them is discharged. 


V.B./R.K. 


Application allowed. 
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Rives, J. 

Sukh Lai Defendant—Applioant. 

v. 

Party”” 00 ” Prasad— Plaintiff^Opposite 

Ee ™- No- 77 of 1918, Decided on 
26th June 1918, from the order of Small 
Uause Court Judge, Agra, D/- 6th March 

/iiD^b P . rovincial Small Cauie Court. Act 
- 3 >~Suit for .hare of rent re.lU- 

eLcLT lTn r* ait U° r mone * had -nd 

E tr, C * U, ° Courl U com Petent 

nn A „I uit 40 r °. C0V * et half tho rent 0( * house by a 
ant !hlT 1,194 anotheroo-owner and the ten¬ 
ant whero the whole rent has been realised by 
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the co-owner, is a suit for money had and receiv¬ 
ed and not a suit for money wrongfully received 
by the co-owner and is not excluded from the 
cognizance of a Court of SmallCauses. [P35GC2] 

(b) Jurisdiction —Waiver —High Court 
has power of interference. 

It is not opau to the parties to waive a question 
of jurisdiction, but the High Court has a discre¬ 
tion to interfere or not to interfere in a case in 
which jurisdiction has been waived. [P 35G C 2] 

Narain Prasad Astliana —for Appli- 
cant. 

Shiam Krishna Dar — for Opposite 
Party. 

Judgment. — This application arises 
out of a suit brought by a nephew against 
his uncle and a tenant. It appears that 
a house which jointly belonged to the 
nephew and uncle had for many years 
been rented by defendant 2 and the whole 
rent used to be collected by the uncle. 
No doubt the nephew was entitled to a 
half share. This suit was brought to re¬ 
cover Rs. 180, being half of Rs. 360 which 
the uncle had been paid by the tenant. 
The suit was filed in a Court of Small 
Causes. Not only was no objection taken 
to the jurisdiction of that Court, but in 
para. 8 of the written statement the uncle 
specifically stated that he raised no objec¬ 
tion to the Court trying the suit. Of 
course it is not open to parties to waive 
a question of jurisdiction, but for reasons 
to be stated later, I think this matter i9 
of some importance. The Court, from 
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by the tenant to the uncle. I, therefore 
do not see how it can be said that the 
uncle had wrongfully received the rent, 
the subject matter of this suit. It seems 
to me to be an ordinary suit for money 
had and received. In any case, I feel that 
substantial justice has been done and the 
only result of this application would be 
further litigation, and that between an 
uncle and a nephew, and should hesitate 
to reopen the matter unless I am 
forced to. There is the authority of this 
Court in Ram Lai v. Kabul Singh (4), 
and I would refer also to the ca3e9 refer¬ 
red in Jadunandan Sahay v. Jung B<i- 
hadur Sahay (5) and National Insurance 
and Banking Co. v. Biswambar Chou - 
dhary (6) which give me a discretion. 
As I have already stated, I doubt as to 
whether Art. 31 strictly applies, and hav¬ 
ing also, I think a discretion in the mat¬ 
ter, I decline to interfere. The result is 
that the application is rejected with cost9.. 
v B./r .k. Application dismissed^ 

4. (1902) 25 All 135. 

5. (1917)37 1 0 991. 

6 . (1915) 29 I 0 5G6. 
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PlGGOTT AND WALSH, JJ. 
Umrao Singh and another —Plaintiffs 
—Appellants. 


the judgment which it has recorded, tried 
the case apparently very fully, and came 
to what seems to me a very just decision. 
Having lost the suit in that Court, the 
uncle applies to this Court for revision 
and for the first time raises the objection 
that the Court below had no jurisdiction 
to try the suit and herelioson Art. 31 of 
the Schedule to the Act (9 of 1887). It is 
only the second part of that Article which 

could apply, that is to say: 

“a suit for tho profits of immovable proparty 
belonging to tbo plaintiff which have been wrong¬ 
fully received by tho defendant” 
is barred from the cognizanceof a Court 
of Small Causes. Reliance has been placed 
on Rameshar Singh v. Durga Das (l), 
Uzir v. Hari Charan Pal (2) and Nand 
Rani v. Stoashwaneswar Mukerji (3). 
It seems to me that it is by no meaus 
clear that this case come9 within the 
scope of those rulings. 

It appears in this particular case that 
the rent had bee n paid for many years 

1. (1901) 23 All 437. 

2. (1917) 37 I C 671. 

3. (1910)8 I C 270. 


V. 

Umrao Singh —Defendant — Respon¬ 
dent. 

First Appeal No. 397 of 1915, Decided 
on 12th April 1918, from adecree of Addl. 
Sub-Judge, Meerut. 

Civil P. C (1908), O. 23, R. 1 - Suit for 
partition—Plaintiff asking house to be sold — 
Defendant offering to purchase—Price fixed 
— Application for withdrawal of suit held 
rightly dismissed as too late Partition Act 
(4 of 1893). Ss. 2 and 3. 

In a suit for partition of a house tho plaintiff 
stated that the partition of the house by metes 
and bounds would spoil the house altogether and 
asked tho Court under S. 2, Partition Act, to order 
a sale of tho houso. Tho defendant claimed to 
exorcise hi 9 right under S. 3 of the Act to buy the 
plaintiffs share at a valuation to bo fixed by the 
Court. The Court proceeded to cause a valuation 
of tho house to be made and after it had fixed 
the valuation of the plaintiff's t share tho lather 
filed an application 'for leave to withdraw the 
suit with liberty to bring a fresh suit which was 

dismissed: . t , 

Held , that the application having been made 

at a time whon matters had reached a stage at 
which the defendant was entitled to the benefit 
of the claim which he had put forward under b. a 
the Court oxcerised a sound discretion in refusing 
to allow tho application.* 
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Surendra Nath Se7i and B . E . O'Conor 
—for Appellants. 

Tej Bahadur Sapru and Girdliari Lai 
Aganoala —for respondent. 

Judgment. —The appellants in this 
Court were the plaintiffs in a suit for 
partition. They owned between them 
8-19ths of a certain house. The defen. 
dant owned the remaining l-19th share- 
In their plaint at para. 4 the plaintiffs 
stated that, regard being had to its ac¬ 
commodation the partition of the house 
in suit would spoil the house altogether 
so that it would not “at all remain com¬ 
fortable for residential purposes.” Hence 
the plaintiffs asked the Court under S. 2, 
Partition Act (4 of 1893), to order a sale 
of the house. In reply the defendant 
raised alternative pleas. In the first 
place he alleged that a partition of the 
house by metes and bounds could be 
eQeoted to the mutual convenience of the 
parties provided it were effected in a 
oorfcain way. In the alternative he pleaded 
that if the Couit held that the* house 
could not reasonably or conveniently be 
partitioned and was prepared to accept 
the plaintiffs' prayer for an auction-sale, 
then the defendant claimed to exercise 
his right under S. 3 of the same Act to 
buy the plaintiffs’ share at a valuation. 
At a lator^stage it is quite clear that the 
defendant was prepared to withdraw, and 
did withdraw his objection to the plain¬ 
tiffs allegation that the house could nob 
conveniently be partitioned. He elected 
to abide by his alternative claim to pur¬ 
chase at a valuation to be fixed by the 
ourt. The Court proceeded accordingly 
to cause a valuation to be made, obtained 
a report from Commissioners, beard ob¬ 
jections to that report and fixed the value 
of the plaintiffs’ share at Rs. 6,000. It 
has framed its decree accordingly per¬ 
mitting the defendant to purchase at this 

h^r«n lD .- he memoraDdu m of appeal 
Cmirf h i 18 c ? nfcended 'firstly that the 
2, p bel °" has mieinterpreted S 3 . 2 
and 3, Partition A ot. We think that on 
the oontrary the Court below has pro- 

their “, P ? lled th ° 3e 9eoti ons according to 

th! (W m6a . D , lng - The 3U 8803tion that 

£?.»?• u°. Uld DOfc le 8 all V ^ko the 
aotion whioh it did without first taking 

® n ‘ den °® and recording an affirmative find- 

cnL fc . he ® ff6 L 0t thafc the hou8e °°uld not 

MOTemenlly be partitione d and that its 

by ,“ uotl ° n wouId be more benefioial 

to the share-holders comes with an-ill. 


grace from the plaintiffs appellaots. They 
are as a matter of fact trying to make it 
a grievance that the Court accepted their 
own allegations of fact to be correct. 
Moreover as we have already pointed out 
the defendant in a subsequent pleading 
had virtually accepted the same position. 
Finally it has been urged upon us that at 
a later stage of the trial when the plain¬ 
tiffs discovered what the result of the 
proceedings was likely to be, they asked 
permission of the Court to withdraw 
from their suit with leave to bring a 
fresh suit and that this request was re¬ 
fused. Under the circumstances the 
Court below exercised a sound ‘discretion 
in refusing to allow this application. 
Matters had reached a stage at which the 
defendant was entitled to the benefit of 
the claim which ho had put forward 
under S. 3, Partition Actjand in any case 
the application for withdrawal filed by 
the plaintiffs does not satisfy the con¬ 
ditions laid down by O. 23, Civil P. C. 
In the memorandum of appeal before us 
there i9 no definite plea that the finding 
of the Court below, fixing the value of the 
plaintiffs' share at Rs. 6,000 is incorrect. 
Even if we can understand the paragraph 
of the memorandum of appeal before us 
A9 suggesting such a ‘plea it seems to us 
that the finding of the Court below is in 
accordance with the weight of the evi¬ 
dence. The result is that this appeal 
fails and we dismiss it with costs. 

Y.B./R.K. Appeal dismissed . 
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Knox, J. 

Gohardhan Defendant—Appellant. 

v. 

Padam Stnoh Plaintiff—Respondent, 
Second Appeal No. 1250 of 1916, De- 
oided on 28th February 1918, from de- 
or . ee . of Diet. Judge, Agra. 

(«) Agra Tenancy Act (2 of 1901), S. 194 

—Private partition. 

A private partition of a vaguo nature is not 
enough to tako a oaso out of S. 194. [P 353 0 2] 
( c b) . Agra Tenancy Act (2 of 1901), S. 194 
Suit for rent by coaharer— Proof of ape- 
«ial contract it neceaaary to entitle to aue. 

In order to entitle a oosbarer to sue separately 

R«ttinaV^ e 7u mUSt bo « a i 8peo,al dearly 

setting out the opposition to law as statod la 

8. 194 (1). [P 369 011 

Jogondra Nath Mukerji-i OT Appel- 

latxt, 

Durga Charan Banerji— for Respon- 
dent. 
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Judgment.— This second appeal arises Singh’s separate fci 
out of a suit brought by one Padam Gobardhan. Upor 
q. id8 , againsfc one Gobardhan. Padam Thakur Padam Sin 
blngh sued to recover Rs. 224-14-0 on collect the rent 
account of the arrears of rent said to be Gobardhan. He t 
duo from one GobardhaD. In the plaint decree of the Court 
he alleges that he and certain other per- plaintiff a decree 
sons heM khudkasht land and that the whole holding, 
khudkasht land in dispute has fallen to here in appeal and 
his lot under private partition and that and decree of a Re 
he alone receives rent from the defen- vious suit between 
dant. The defendant starts in his writ- effect of which is t 
ten statement by refusing to admit every entitled to collect 
thing stated in the plaint; then goes on holding and urges 
to say that he is the sub-tenant from all res judicata. Ho f 
the cosharers in whose name the khud- under S. 194, Agra 
kasht is recorded in the papers of the is barred. I take I 
patwari, that he has always paid rent to S. 194 lays down 
Ram Chander and did pay the rent of the two or more co 9 ha 
years in dispute to the said Ram Chander or interest, all thi 
and that nothing is due from him. There mitted to be done h 
is also a question as to the amount of same shall be done 
rent due. The Court of first instance unless they have a 
held that Padam Singh was not entitled act on behalf of th 
to claim the whole of the rent but only of agerrcy does not 
entitled to collect Rs. 39 and gave him a ing to the plaint 
decree for Rs. 80 out of the total amount Ram Chander and 
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Singh’s separate title to the lands held by 
Gobardhan. Upon this he holds that 
Thakur Padam Singh is alone entitled to 
collect the rent from the defendant 
Gobardhan. He therefore modifies the 
decree of the Court below and gives the 
plaintiff a decree for the rent of the 
whole holding. The defendant corae 9 
here in appeal and puts forward a finding 
and decree of a Revenue Court in a pre 
vious suit between the same parties, the 
effect of which is that the plaintiff is not 
entitled to collect the rent of the present 
holding and urges that that operates as 
res judicata. Ho further contends that 
under S. 194, Agra Tenancy Act, the suit 
is barred. I take this latter plea first. 
S. 194 lays down that where there are 
two or more co9harers in any right, title 
or interest, all things require! or per¬ 
mitted to be done by the possessor of the 
same shall he done 'by them conjointly, 
unless they have appointed an agent to 
act on behalf of them all. The question 
of agerrcy does not arise at all. Accord¬ 
ing to the plaint, the plaintiff Thakur 
Ram Chander and others held khudkasht 


claimed. Both parties, I am told, went 
in appeal to the District Judge of Agra. 
The appeal before me arises from the ap¬ 
peal presented in that Court by Thakur 
Padam Singh. In appeal it was con¬ 
tended that the lower Court has erred in 
holding that Ram Chander has been col¬ 
lecting rent of Rs. 35 from the defendant 
or was entitled to collect it, that it hag 
been sufficiently proved that the plain¬ 
tiff is entitled to collect the rent in dis¬ 
pute from the defendant and that the 
judgment of the lower Court is against 
the weight of evidence and probabilities 
of the case. _____ 

The District Judge started by setting 
out as his first issue, whether the plain¬ 
tiff Thakur Padam Singh is entitled to 
sue the defendant for rent without join¬ 
ing the other cosharers. He says that in 
the present case the present representa¬ 
tives of the other two sons of Gobind 
Singh, with the exception of Ram Chander 
have appeared as witnesses and have de¬ 
posed that a private partition has taken 
place and that in accordance with that 
private partition the land held by the de¬ 
fendant Gobardhan has come into Thakur 
Padam Singh’s share. He further points 
out that Har Chand and Ramji Lai have 
appeared and given evidence relating to 
tho partition and have admitted Padam 


lands and there are therefore two or more 
cosharers in the right, title or interest 
relating to this land. An attempt is made 
to take the case out of S. 194, Cl. (l), be¬ 
cause of an alleged private parti tion. 

All that has been stated in the judg¬ 
ment about the private partition is that 
the land held by the defendant Gobar¬ 
dhan has come into Thakur Padam Singh s 
share. This may or may not be the case; 
but a private partition of this vague na. 
tare is certainly not enough to take the 
case out of S. 194, Act 2 of 1901. The 
plaintiff appears to have himself felt this 
difficulty, for ho attempts to set up that 
ho is entitled to receive separately his 
share of the rent payable by the defendant. 
This is an exceptional state of things, 
against probabilities, and a state of 
things which requires strong and clear 
evidence to support it. No local custom 
to this effect has been advanced and we 
have to fall back upon a special contract, 
if any, by which the plaintiff is entitled 
to recover separately his share of rent 
payable by the defendant. So far as the 
finding of the lower appellate Court goes 
the special contract is not mentioned. 
Certain evidence has been set out in the 
judgment, which evidence I am told ad¬ 
mits Padam Singh’s separate title to the 
lands held by Gobardhan but there t.io 
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evidence stops short. It might be the 
case, as I have already said, that Padam 
Singh in this private partition wa9under 
an agreement entitled to the lands held 
by Gobardhan, but that will not entitle 
him to receive separately his share of rent 
payable by Gobardhan. There must be a 
special contract clearly setti Dg out this 
opposition to law as stated in S. 194, 
Cl. (l). Agra Tenancy Act. The appeal 
succeeds, the decrees of both the Courts 
below are set aside and the plaintiff's 
claim dismissed with costs in all Courts. 

V.B./n.K. Appeal allowed . 
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PlGGOTTAND WALSH, JJ. 

Radhey Lai —Defendant—Appellant. 

v. 

Bhawani Ram and another —Plaintiffs 
—Respondents. 

Second Appeal No. 147 of 1916, Deci¬ 
ded on 5th November 1917, from decision 
of Sub-Judge, Muttra, D/- 15th Decem¬ 
ber 1915. 

Hindu Law—Succession—Widow—Widow 
living peacefully with husband till his death, 
obtaining possession of estate—Adulterous 
act committed many years prior to her hus¬ 
band’s death cannot divest her of estate. 

A Hindu widow who has been living in peaco 
and harmony with her husband at the time of 
hie death and has * obtained possession of his 
estate, is not to bo divested of the cstato on the 
more ground that an adulierou9 act was com¬ 
mitted by her many years prior to her husband’s 
death. (P 362 C 1] 

Narain Prasad Asthana —for Appel¬ 
lant. 

S. N. Sen —for Respondents. 

Judgment. —Thi9 is a second appeal 
arising out of the following state of facts. 
One Balmakund died as a separated 
Hindu. He was childless and loft him 
surviving a widow, Mt. Bidiya. The 
latter performed the obsequies of her 
-deceased husband and entered into pos¬ 
session of his property, including a cer¬ 
tain house. She subsequently'sold this 
house to one Radhey Lai. Thereupon the 
present suit was brought by Bhawani 
Ram brother of Balmakund impleading 
Mt.lBidiya‘and Radhey Lai as defendants. 
Relief was sought in the alternative, 
either by immediate possession over the 
house in question, or by way of a declara¬ 
tion that the alienation made would not 
bind the plaintiff after the death of Mfc. 
Bidiya The reason why the first relief 

fchat plaintiff alleged 

that Mt. Bidiya, having been nnohasfce 


during the lifetime of her husband, was 
not his heir at all under the Hindu law 
and was disentitled to succeed to any of 
his property, even with the limited estate 
of a Hindu widow. With regard to this 
allegation of chastity we have concurrent 
findings by the Courts . below and those 
findings are binding upon us in second 
appeal. Mt. Bidiya wa9 in fact guilty 
of uncha3tity during the lifetime of 
her husbaud. She left her home with a 
paramour some eight years before her 
husband’s death; but her husband con¬ 
doned the offence, forgave his erring wife 
and took her hack into his house, where 
she lived with him as his wife during the 
closing years of his life and wa3 so living 
at the time of his death. A point has 
been made in argument before us that 
there is no evidence of the performance 
on the part of Mt. Bidiya of any of the 
expiratory ceremonies prescribed by 
Hindu Law. 

It is true that the record is silent on 
this point; but, on the other hand, there 
is no allegation that Mt. Bidiya was out- 
ca9ted in consequence of her conduct or 
that any social penalty wa9 inflicted on 
Balmakund by the members of his bro¬ 
therhood on account of his having ro-ad- 
mittod the erring woman to the privileges 
of wifehood. On these facts the Court of 
first instance held that Mt. Bidiya had 
succeeded to the estate of Balmakund with 
the ordinary rights of a Hindu widow. 
The learned Munsif wont into the ques¬ 
tion of consideration for the sale deed in 
suit. The total consideration was Rupees 
500, and the fiuding is that out of this 
Rs. 200 was spent on the due performance 
of ceremonies and observances in conne¬ 
xion with the funeral rites of thedeoeased. 
To this extent therefore the alienation 
wa3 justified by necessity. The learned 
Munsif accordingly gave the plaintiff a 
declaration to the effect that the sale in 
favour of Radhey Lai was not binding 
upon him after the death of the widow 
except to the extent of a sum of Rs. 200. 
Thero were appeals by both parties, and 
that is the reason why we have two 
appeals now before us although in this 
Court both of them are preferred by the 
defendant, Radhey Lai. The learned 
Subordinate Judge has not dissented from 
the Court of first instance on any finding 
of foot, but he has taken a different view 
of the law applicable to those facts. 
He holds that the proved unohastity of 
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Mt. Bidiya disentitled her to inherit 
the estate of her deceased husband and 
that this disqualification is in no way 
affected by the husband’s condonation or 
forgiveness. In the appeals now before 
us Radhey Lal only asks for the restora¬ 
tion of the decree passed by the Court of 
first instance, and we have nothing to con¬ 
sider except the question of law on which 
the two Courts below have differed. 

There is no - clear authority of this 
Court on the point, hut there is a repor¬ 
ted decision of the Bombay High Court 
which seems to go the whole length in 
favour of the appellant. This is the 
oase of Gangadhar v. Yellu Vira - 
swami Shiravale (1). It has been con¬ 
tended before us on behalf of the respon¬ 
dents that the facts of this ca9e are dis¬ 
tinguishable from those now before us 
and a similar contention evidently found 
favour in the lower appellate Court. The 
suggestion is that the two case9 are to bo 
distinguished on two grounds: (l) because 
in the Bombay case the allegation of the 
plaintiff was that the unchastity there 
alleged had been committed during the 
husband’s lifetime at his express desire; 
(2) that the alienation in the present case 
is being contested, not by a stranger, but 
by a brother of the deceased. 

There is something to be said in support 
of both these contentions, the report of 
the Bombay case being very brief and not 
making it clear beyond dispute what was 
the precise 9tate of facts on which the 
Court proceeded. It seems clear, how¬ 
ever that the argument of the learned 
Judges, in which reference is made to a 
charge of unchastity brought forward by 
mere outsiders, cannot be regarded as affect¬ 
ing the decision in the sense contended 
for on behalf of the plaintiff-respondent 
in the present case. In the first place it 
is by no means clear that the expression 
“mere outsiders” as used in the judg¬ 
ment of Beaman, J., means anything more 
than persons other than the husband or 
the wife. Apart from this, the learned 
Judge evidently conceived himself to be 
laying down a general principle of law 
which, unless affirmed, would leave it 
open to any person interested in the 
matter to deny on some future occasion 
the rights of a widow who had peacefully 
succeeded to the possession of her late 
husband’s property, by raking up some 
anci ent sca ndal lo n g antecedent to the 

1. (1913) 86 Bom 138=12 I C 714. 


date on which the inheritance opened. As 
regards the general question of condona¬ 
tion by the husband, it seems clear that 
t he Bombay decision does not mean to lay 
down any distinction between an act 
of adultery committed with the previous 
knowledge and consent of the husband 
and a similar ’act committed .behind his 
back, but covered by his condonation and 
forgiveness. Nor dees it seem possible to 
lay down auy valid distinction upon these 
lines. There is one other reported autho¬ 
rity on the point which deserves careful 
consideration, and that is to be found in 
Matunjinee Dabee v. Joykalle Dabee (2). 
The actual point for decision in that case 
was the much controverted question, set 
at rest later on by the decision of their 
Lordships cf the Privy Council in Moni - 
ram Kolita v. Ecri Eolitani (3), as to 
the consequences of unchastity on the 
part of a Hindu widow after the estate 
had opened in her favour.. The learned 
Judges however found it necessary to 
enter into an elaborate examination of the 
entire question and the result is that we 
find propositions of law laid down which 
have a direct bearing on the question now 
before us. Markby, J., quotes an older 
case of the same Court as authority for 
the proposition that even adultery in the 
husband’s lifetime is not in itself neces¬ 
sarily sufficient to disentitle the wife to 
inherit. He goes on to explain his mean¬ 
ing by saying that in his opinion it is 
not the immoral act alone which in any 
case destroys the right but the loss of caste 
or degradation which may follow there¬ 
upon. A more important passage of the 
same judgment is to be found at p. 29 of 
the report where the learned Judge quotes 
with approval the opinion of Babu Shama 

Charan Sircar to the effect that: 

"The woman who is adulterous at tho time 
when the succession opened, or who previously 
committed adultery which remained unexpiated 
by penance, forfeits her right to inheritance and 
maintenance; and not she who was previously 
adulterous, but ceased to bo so and cohabited 
with her husband or expiated, or was about of 
expiate,*the sin by penance before the time of 
sxccession” 

The decision of Markby J, was appealed 
against and we have in the same report 
the deoision of a Bench of two Judges who 
decided that appeal. Peacock, C. J.» 
again referred to the words already 
quoted from Babu Shama Charan Sircar 3 
work and quoted them with approval as 

2. (1870) 14 W R O 0 23=6 BLR 466. 

3. (1880) 6 Oal 776=7 I A 116 (P 0). 
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embodying a correct statement of law on 
the point. These opinions seem suffici¬ 
ently to cover the state of facts now 
before U9. It may be noted further that 
in the Privy Council case to which refe¬ 
rence has already beeu made the learned 
Judges reproduced, with an expression of 
their approval a portion of the decision 
of Sir Barnes Peacock above referred to. 
In the portion so quoted stress is laid 
upon the practical inconvenience which 
might result if it were held that any act of 
unchastity on the part of the widow, com¬ 
mitted after the succession had .opened in 
her favour, were to be treated as divesting 
her of the estate. It is obvious that a 


similar argument from convenience may 
be relied on in support of the appeal now 
before us for a decision against the appel¬ 
lant would involve this consequence that 
a Hindu widow who had been living in 
peace and harmony with her husband at 
the time of his death, and had obtained 
possession of his estate might find her 
possession called in question years after¬ 
wards on the evidence, it may be of a 
spiteful or dishonest servant on the 
strength of acts alleged to have been com¬ 
mitted by her many years prior to her 
hueband’sdeath. Their Dordships appro¬ 
ved of the remark that although incon¬ 
venience would not be a ground for decid¬ 
ing a case like the present if the law were 
clear upon the subject it is an argument 
which may lairly bo adduced under certain 
circumstances. The argument based upon 
ancient texts which have been relied upon 
on behalf of the respondent in the present 
case are in substance the same arguments 
which were considered by their Lordships 
of the Privy Counoil, and rejected as un¬ 
satisfactory, when the question before 
them was whether a Hindu widow could 
be divested of the estate of her late hus¬ 
band by reason of aofcs of unchastity com¬ 
mitted during her widowhood. On the 
authorities, therefore and on general 
grounds of publio policy and convenience, 
we think that this appeal ought to be 
allowed. 

We set aside both the decrees of the 
lower appellate Court and restore the 
decree passed by the Court of first instance. 

sfand° r h7fK 0f 5 h r at P 00 * 6 a3 fc ° C09fc9 wiU 
stand, but the defendant Radhey Lai will 

get his c £ afc8 °? fche appeal filed by 
Bhawam Ram m the lower anDellate 
Court and also his costs in this CW in¬ 
cluding fees on the higher soale. On the 


other hand Radhey Lai will remain liable 
for his costs in the appeal filed by him in 
the lower appellate Court. 

V.B./r k. Appeal allowed. 
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Tcdball and Ryves, JJ. 

Emperor 

V. 

Khushi Ram and another —Accused. 

Criminal Appeal No. 445 of 1917, 
Decided on 19th June 1917, from order 
of Sess. Judge, Mainpuri, D/- 11th 
April 1917. 

Penal Code (1860), Ss. 399 and 402-Pre¬ 
paration — Members of gang agreeing to 
meet at rendezvous with arms — Accused 
arriving unarmed with others at rendezvous 
—There is preparation to commit dacoity — 
At least offence under S. 402 is proved. 

Some members of a gang of robbers agreed to 
- meet at a certain rendezvous taking with thorn 
what arms they had and in pursuance of that 
agreement K and L arrived unarmed together 
with others at that rendezvous where they wore 
arrested. 

Held: (1) that there was clear and distinct 
evidence against K and L of preparation for the 
commission of dacoity. 

(2) that even if they could not be convicted 
under S. 399, the offence under S. 402 of the 
Code was proved against them. IP SG2 C 9] 

W. Wallach —for the Crown. 

Judgment. —Thi9 is an appeal on bo- 
half of the Local Government against an 
order of acquittal passed by the learned 
Sessions Judge of Mainpuri in respect to 
two accused Khushi Ram and Lakhpat. 
These persons were charged in the al¬ 
ternative with offences under S. 399 or 
402, I. P. C. The facts in respect of 
whioh the Judge and the assessors were 
unanimous are as follows: Two Sub- 
Inspectors with some assistants were 
proceeding down a road after visiting the 
village of Nagla Bhura on 1st November 
in the Police Circle of Kurra. They 
came along the canal bank to the Takh- 
rao Bridge. The time was between 8 
and 9 p. m. They oame upon three men. 
One was mounted and two were on foot 
and tried to run away when challenged. 
- The mounted man was seized upon the 
spot. The other two ran away but be¬ 
ing pursued one of them was caught. 
He was the man Narain, who has been 
tried with Khushi Ram and Lakhpat and 
has been found guilty and convicted. On 
the person of Narain were found four 
pistols, four powder flasks and some 
shots and bullets. The mounted man 



son9. Now the 
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was the approver Thulli, who was subse¬ 
quently pardoned and has given evidence 
in this and other cases. On his pony, 
ingeniously concealed under a durri were 
a short carbine and a gun in two pieces. 

In his pocket was found a bundle of 
valuable gold and silver ornaments, the 
proceeds of certain dacoities. The fire¬ 
arms were nearly all loaded. Thulli 
on being questioned apparently saw 
that the game was entirely up, as he 
hal been caught in possession of fire¬ 
arms and property taken in dacoities. 

He gave the information at once that he 
and his companions (the third man ho 
names as being one Antu) wore on their 
way to a rendezvous when they intended 
to commit a dacoity in the village of 
Sarb. lie informed the police of the 
rendezvous which had been selected. The 
police officers collected some people from 
the neighbouring villages and.with Thulli 
and Narain proceeded to the rendezvous. 

The people with the police were so 
distributed as to make it possible to ar¬ 
rest any of the other dacoits, should 
they come up. Thulli on the order of 
the Sub-Inspector called out into the 
darkness certain names which apparently 
would be recognized by bis fellow dacoits. 

A reply came back from the darkness. 

Thulli replied and thereupon five persons 
approached; three were in front and two 
were further behind. The police made 
a dash upon them and secured three of 
them. Of these three Kushi Ram and 
Lakhpat were two and Kalka is the third. 

Lakhpat was dressedlin Khaki and calmly 
stated that ho was a policeman. Kalka, 
who has been convicted was found in 
possession of two ramrods which, accord¬ 
ing to the evidence of Thulli, had been 
made to fit two of the pistols which 
were found in Narain's possession and 
were without ramrods. The evidence of 
Thulli, if accepted clearly shows that 
these persons wore collected together at 
the rendezvous taking with them what 
arms they could find with the intention 
of committing a dacoity at village Sarb. 

The learned Judge has found Narain and 
Kalka guilty under S. 399, I. P. C., 
holding that they had made preparation 
for committing a dacoity. In respect of 
Lakhpat and Khushi Ram he has ac¬ 
quitted them on the following grounds. 

He says: 
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^r-d^vcDsatDigbtnnarmea is not enongh to* 
constitute the offence of preparation of a dacoity. 
i hey can only be convicted under S 40^ I P C 
if they were party of a body of five or more nerl 


body ox nve or more per* 
witnesses say that five men 
came up when Thulli called; two of them how- 
ever did not come near and one witness is not 
sure whether there were five or only four. 
Clearly it cannot beheld that the three men 
captured were in company with Thulli and 
.Narain for these were in police custody and bad 
no longer any intention of committing dacoity. 
Lakhpat and Khushi Ram can only be convicted 
if they had two comrades besides ’ Kalka. This 
i6 I think doubtful. Moreover where were the 
rest cf the gang? These men go cut in large 
numbers not less than thirty. The arrest and 
search of Thulli had delayed them so that they 
were already lato and it is more than, likely 
that part of the gang if it assembled had al¬ 
ready dispersed and there would have been no 
dacoity at all that night at Sarb or elsewhere. 
This being so I am net prepared to convict 
Lakhpat or Khushi Ram." 


"Lakhpat and Khushi Ram cannot be said to 
guilty under S. 399, I. P. C., for going to a 


It is against this acquittal that the 
Local Government has '’appealed. The 
Judge and the assessors agreed in accept¬ 
ing the evidence for the prosecution as 
being true and worthy of belief. There 
was practically no defence whatsoever 
and certainly the defence evidence carries 
no weight at all. We oannot agree with 
the learned Sessions Judge that the facts 
which he has found do not constitute 
the offence of preparation for committing, 
a dacoity. It is clear that the members 
of the gang had fixed upon a rendezvous,' 
had agreed to meet at that rendezvous 
taking with them what arms they had, 
that in pursuance of that agreement 
Khushi Ram and Lakhpat together with 
others had arrived at the rendezvous and 
and that Thulli and Narain wereontheir 
way to that same rendezvous when they 
were arrested by the police. lu our 
opinion it is therefore clear and distinct 
evidence of preparation for the commis- 
sion of dacoity. Even if .the Judge did 
not convict under S. 399, it is clear that 
the offence under S. 402 is proved up to 
the hilt. The evidence of the witnesses, 
who have been believed is to the effect 
that there were at least five men at the 
rendezvous, three of whom were ar¬ 
rested. Even the one witness mentioned 
by the learned Sessions Judge says that: 
"four or five men came from the direction of 
Kurra and when they came threo were caught 
and two escaped. There were five of them." 

All the other witnesses distinctly say 
that there were five or six of them. In 
our opinion there is not the slightest 
doubt whatsoever on the evidence that 
the accused could have been convicted 
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under S. 402 as well as S. 399. We 
therefore convict Khushi Rim and Likh- 
pat of an offence under S. 399, I. P. 0. 
and *»ve sentence them to seven years' 
rigorous imprisonment each. 

V.B /R.K. . Appeal accepted . 
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Richards, C. J. and Banerji, J. 

Mohni —Plaintiff —Appellant. 

v. 

Baij Nath and others— Defendants— 
Respondents. 

Second Appeal No. 1135 of 1916, De¬ 
cided on 25tb April 1918, from a decree 
of First Addl. Dist. Judge, Aligarh. 

Provincial Insolvency Act (1907), S. 22— 
On dismissal of objection, 6uit under O. 21, 

R. 63, making receiver party to such suit— 

S. 22 does not apply—Suit is not barred. 
Plaintiff's house was attached in execution of 

a decree against S. S 9 was subsequent^ declared 
an insolvent aud his property vested in the 
receiver. Plaintiff’s objection was dismissed by 
the executing Court and he brought a suit for 
declaration of his titlo to the house, impleading 
fcho receiver as a party defendant : 

Heidi that S. 22>had no application to the 
case, inasmuch as the plaintiff wai not com¬ 
plaining of any act or decision of the receivor 
but was complaining that tho execution Court 
had disallowed his objection and decided that 
tho house was the property of tho insolvent. 

[P 363 0 2) 

Narain Prasad Asthana —for Appel¬ 
lant. 

B. E % O' Conor , Peary Lai Banerji 
and Panna Lai —for Respondents. 

Judgment. —This appeal arises out of 
a suit for a declaration of right. The 
plaintiff claimed a oortain house as being 
her property. The house had been at- 
tacbed by one Baij Nath in execution of 
a decree against Salig Ram and Sagar 
Mai. Salig Ram and Sagar Mai were de¬ 
clared insolvents and any property they 
bad, vested in the receiver. The Musam- 
mat, as already stated, claimed the pro¬ 
perty as being hers and said that it did 
not belong to Salig Ram or to Sagar Mai. 
Her objection having been disallowed, 
she was clearly entitled to bring a suit 
for a declaration of her title and a neces¬ 
sary party to‘that suit would be the 
recbiver in insolvency, who represented 
the claims (if any) of Salig Ram and Sagar 
Mai and their creditors. Both the Courts 
below have dismissed the suit as being 
barred by the provisions of S, 22, Pro- 
vinoiai Insolvency Act. That section is 
as follows : 


“If the insolvent or any oi the creditors or any 
other person is aggrieved by any act or decision 
of the receiver, he may apply to tho Court, and 
the Court may coufirm, reverse or modify the 
actor decision complained of and m ike such 
order as it thinks just." 

The plaintiff in the present case was 
not complaining of any act or decision of 
the receiver in the insolvency. She was 
complaining that the Court which was 
executing the decree of Baij Nath had dis¬ 
allowed her objection and decided that 
the property was the property of the in. 
solvents. It seems to us that S. 22 does 
not apply under the circumstances of the 
present case : see Jhicnlcoo Lai v. Peary 
Lai (l). The lower appellate Court has 
relied upon tho case of Moot Chand v. 
Murari Lai (2). The facts there were 
quite different. The property had not 
been attached in execution of a decree but 
had been taken possession of by the 
receiver as beiDg property belonging to 
the bankrupt. Wo allow the appeal, set 
aside the deoree of the lower appellate 
Court and remand the case to that Court 
with directions to re-admit the appeal 
and deal with it according to law. Costs 
here and heretofore will be costs in tho 
cause. Costs in this Court will include 
fees on the higher scale. 

V.B./r.k. _ Case remanded . 

1. (1917) 39 All 204=33 I C G13. 

2. A I R 1914 All 212=36 All 8=21 I 0 702. 
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Tudball and Abdul Raoof, JJ. 
Kunj Behari Lai —Defendant—Appel¬ 
lant. 

v. 

Bhargava Commercial Bank —Plain¬ 
tiff—Respondent. 

Second Appeal No 950 of 1916, De¬ 
cided on 22nd March 1918, from deoree 
of Dist. Judge, Agra. 

(a) Contract Act (1872), S. 176—Pawnee 
need not give pawnor information of actual 
date, time and place of tale — Pawnee has 
only to give reasonable time within which 
right of redemption is to be exercised. 

Section 176, Coutract Act, docs not con¬ 
template that tho pawnco should give tbo paw¬ 
nor information of the actual date, time and 
place of sale. Tho section does not menu that 
a sale should boarrauged boforohand and that 
due notice of all tho details should bo given to 
the pawnor, All that tho law intends is that 
tho pawnee should give the pawnor a reason¬ 
able timo within which to oxorciso his right of 
redemption and proceod to sell if tho property 
- be not redeemed. [p S64 0 2 ) 

A pawnee of oortain articlos or jowollory 
gave notloe to tho pawnor that uuloss the 
money was paid within a fortnight, tho 
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jewollery would bo sold without further refer- 
euce to him. The notice did not mention the 
actual date, time and place of the intended sale. 
The articles were sold but the full amount of 
the debt was not realized. In a suit by the 
pawnee for the balance, it was contended that 
the notice given was not a reasonable notice of 
sale within the meaning of S. 17G, Contract Act. 

Held: that the notice given was a reasonable 
notice of the intended sale within the meaning 
of the section. [P 305 C 1) 

(b) Contract Act (1872), Ss. 107 and 176 

Pawnee's right of sale is analogous to 
seller's right of re-sale. 

The pawnee’s right to sell is analogous to the 
seller’s right of re-selling granted under S. 107, 
Contract Act, and the two rights must be exer¬ 
cised in more or less the same method. 

[P 364 C 2) 

Kailas Nath Katju —for Appellant. 

Narain Prasad Asthana and Mangal 
Prasad Bhargava —for Respondent. 

Judgment. —The facts of this case are 
simple. The appellant-defendant pawned 
to the respondent Bank certain gold and 
silver ornaments as security for a loan in 
the year 1912. In January 1914 the Bank 
pressed the defendant for payment and 
stated they had an offer of Rs..1,480 for 
the ornaments and that if the defendant 
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and then carried out the sale. A suit was 
then brought for the balance and both 
the Courts below have decreed the claim. 
One point was urged in the Court below] 
and that is, that the notice given on 15th 
September was not a reasonable notice 
of the sale within the meaning of S. 176, 
Contract Act. It was contended that 
notice of the actual date, time and place 
of the intended sale should have been 
given to the defendant. This plea was 
repelled by the Court below. It has 
again been raised before us, and this is 
the only point for our decision. 

It is urged that under S. 177 the 
pawnor has a right to redeem at any sub¬ 
sequent time before the actual sale of 
the goods, that unless he is given full in¬ 
formation of the date, time and place of 
the sale it is impossible for him to re¬ 
deem if the property were sold at some 
other date, time or place. No ruling on 
the point has been cited. In our opinion 
S. 176 does not contemplate that the 
pawnee should give the pawnor informa¬ 
tion of the actual date, time and place 
of sale. The words are: 


did not pay within a week the ornaments 
would he sold for the value offered and 
that a suit would be brought for the 
balance. The defendant in reply asked 
for full particulars of the offer and also 
asked for time for payment. In his reply 
he stated that the ornaments were worth 
more than Rs. 2,400 and that he would 
hold the Bank responsible if they were 
sold for less than their value. The Bank 
on 26th February 1914 sent in a state¬ 
ment of account and a list of the orna-' 
ments pawned and again gave the defen¬ 
dant fifteen days’ time within which to 
pay, otherwise the Bank would sell. The 
Bank did not carry out its threat. On 
9th May 1914 the defendant again asked 
for 15 days’ time as he had a chance of 
paying off the debt. The correspondence 
continued and again on 18th* August 
1914 the Bank wrote to the defendant 
stating that it had an offer of Rs. 1,500 
for the ornamouts and would proceed to 
sell. On 25th August the defendant 
asked for further time. On 12th Septem¬ 
ber the Bank agreed, and then on 15th 
September it again wrote to the defen¬ 
dant saying that unle-s the money was 
paid within 15 days the jewellery would 
be sold without further reference to him. 
The Bank did not sell on 30th September 
but it actually waited till 5th October 


"He may sell the thing pledged on giving the) 
pawnor reasonable notico of tho sale.” 

This, in our opinion, means an inten¬ 
tion to sell and it does not necessarily 
mean that a sale should be arranged be- • 
forehand and that duo notice of all the 
details should be given to the pawnor. 
For instance, it would ho open to the 
pawnee to put up the property to auc¬ 
tion sale and to sell it to the highest 
bidder. It would be impossible for him 
to give the pawnor information before¬ 
hand as to who would be the final pur¬ 
chaser. It is quite clear that all that tho * 
law intends i9 that the pawnee should 
give the pownor a reasonable time with¬ 
in which to exeroise his right of redemp¬ 
tion and proceed to seli if the property 
be not redeemed. Hi9 right to sell is 
analogous to the seller's right of re sel¬ 
ling granted under S. 107, Contract Act, 
and we take it that the two rights must 
be exercised in more or less the same 
method. The seller’s right to re-sell 
under S. 107 may be exercised after 
giving notice to the buyer of the inten¬ 
tion to re-sell after the lapse of a rea¬ 
sonable time. The language of tho two 
sections is slightly different but their 
meaning is practically the 9ame. In our 
opinion in the circumstances of the pre¬ 
sent case the respondent Bank gave the 



Allahabad 365 


1918 


Bhagwan Din v. Emperor (Banerji, J.) 


appellant notice and a very reasonable 
notice indeed, of the intended sale. We 
think the decision of the Court below is 
correct. Wo therefore dismiss the appeal 
with costs. 

V.B./r.k. Appeal dismissed 
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Banerji, J. 

Bhagwan Din and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. 149 of 1918, Decided 
on 4th May 1918, from order of Magis¬ 
trate First Class, Fatehpar. 

Penal Code (i860), Ss. 441 and 447—Cri¬ 
minal trespass—Absence of criminal intent 
—Offence cannot be said to be committed. 

Complainant, a zaraindar, brought a suit in 
the Revenue Conrt to eject tho accused from a 
holding. Tho accused pleaded that thev were 
occupancy tonants of tho holding but their plea 
was overruled and a decree of ejectment was 
passed against them. Formal possession of the 
holding was delivered to the complainant under 
the decree. The aceused appealed and daring the 
pendonoy of- their appeal, they entered on the 
holding and ploughed up *ho land for cultiva¬ 
tion. Subsequently, it was hold in the appeal 
that one of tho accused wa9 entitled to occu¬ 
pancy rights in the holding: 

Held: that under the ciroumstances it could 
not bo said that the accused intonded to commit 
an offence or to intimidato, insult or annoy the 
zamindar deoreo-holdor, when they entered on 
tho land which formed their occupanoy holding 
for the purpose of ploughing and cultivating it. 

xr [P 365 0 2] 

Kailas Nath Katju—tor Applicants. 

R. Malcomson —for the Crown. 

Judgment. This is an application for 
revision of an order by which the appli¬ 
cants have boen convicted under S. 447, 
I. P. C., and sentenced to fine. The faota 
are these:—The zamindar brought a suit 
for ejectment in a Revenue Court against 
Bhagwan Din accused and others on the 
allegation that they were tenants with- 
out rights of occupancy. They pleaded 
that they were ocoupancy tenants. The 
Court of first instance deoided against 
them and made a decree for ejectment on 
26th June, 1917. On 23rd August 1917 
possessmn was delivered to the .decree- 
holder. Of course the possession whioh 
was so delivered, was only formal pos 
session, the lands not paving any crops 

holder 9 V fc ??• tim0 and the free¬ 
holder after delivery of possession not 

having ploughed the lands or eown any 

crops. The defendants to that suit ml 

ierred an appeal from the decree of P the 


Court of first instance and during the 
pendency of the appeal they, on the 11th 
October 1917, entered on the laod and 
tried to plough it. It is in conse jueuce 
of this act that they were prosecuted and 
have been convicted. Two contentions 
have been raised in this case. The first is 
that the decree-holder zamindar had 
never got actual possession aDd therefore 
could not be deemed to have been in pos- 
session within the meaning of S. 441, 
I. P. C., and the second is, that there 
wa9 no intention to commit an offence or 
to intimidate, insult or annoy any one in 
possession. In support of the first con¬ 
tention the case of In the matter of the 
petition of Gobind Prasad (l) was re¬ 
ferred to. The view taken in that ca9e 
was followed in Eunji Lai v. Emperor 
(2). I do not deem it necessary for the 
purposes of this case to decide whether 
the possession delivered to the zamindar, 
was actual possession or nob within tho 
meaning of the decisions to which I have 
referred and whether the possession men¬ 
tioned in S. 441, I. P. C., means actual 
possession or formal possession delivered 
by a Court. 

Tho real question is, whether there 
was any intention to commit an offence 
or to intimidato, insult, or annoy the 
zamindar. As the result shows Bhagwan 
Din, the person whose ejeotraant had 
been ordered, was not liable to ejectment 
as it was held by the appellate Court 
subsequently that he was a tenant with 
rights of ocoupancy and the order of 
ejectment was sot aside by that Court. 
Under these circumstances it cannot be 
said that tho persons who were the ten¬ 
ants of the land and who as the event 
proved, were not liable to ejectment, in- 
tended to commit an offence, or to inti¬ 
midate, insult or annoy the zamindar, 
decree-holder, when they entered on the 
land which formed their occupancy hold¬ 
ing for tho purpose of ploughing and 
cultivating it. There was olearly no mala 
fides and they were apparently acting in 
the belief that they were entitled to con¬ 
tinue in possession. In this view their 
conviction by the Court below was illegal 
and improper. I accordingly allow the 
application, set aside the order of the 
Court below, acquit the applicants of the 
offence of whioh they were con victed, 

1. (1878-80) 2 All 465. 

2. A I R 1914 All 220=21 I 0 681=14 Or 

L J 033. 
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an ! direct that the fines imposed on them, 
if paid, be refunded. 

v.B./R.K. Conviction set aside . 
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Richards, C. J. and Banerji, J. 

Damler Singh — Judgment-debtor— 
Appellant. 

v. 

Kalyan Singh —Decree-holder — Res¬ 
pondent. 

Execution Second Appeal No. 71 of 
1917, Decided on 12th November 1917, 
against decree cf 2nd Addl. Judge, Aligarh, 
D/- 30th June 191G. 

(a' Mortgage — Suit on—Successful plaintiff 
ordinarily gets costs against mortgaged pro¬ 
perty and not personally against defendant 
— Civil P. C. O. 34, Rr. 4. 5 and 10. 

Ordinarily the plaintiff in a mortgage suit gels 
his costs, if successful, against the mortgaged 
property and not personally against the defen¬ 
dant. [PSGGC2] 

Plaintiff sued on a mortgage aud got a 
aecreo in the first Court, but the suit was dis¬ 
missed on appeal. In second appeal the High 
Court restored the decree of the first Court. The 
decree of the High Court stated that the appeal 
was allowed, the decree of the lower appellate 
Court set aside and the decree of the first Court 
restored, and ordered further "that the respon¬ 
dent do pay to the appellant Rs. 554-G-9, the 
amount of costs incurred by the latter in this 
Court and in the lower ap |>ellate Court": 

Held: that considering the nature of the suit, 
the judgment of the High Court upon which the 
decree was founded and the general-practice of 
the Court, it was clear that the intention of the 
High Court was that there should be the ordinary 
mortgage-decree awarding the costs incurred in 
the suit which wero to be realized by sale of the 
mortgaged property. [P 3G7 C 1] 

(b) Civil P. C. (1908), O. 41, R. 35 — Mort¬ 
gage suit—Costs 

In mortgage suits where it is the intention of 
the High Court that the costs should be recover¬ 
able out of the property aud'not personally 
against the party, the decree should so 6tate ex¬ 
pressly. [P3C7C1, 2] 

Pyare Lai Banerjee—iox Appellant. 

Sarat Chandra Chowdhri — for Res- 
pondent. 

Judgment.—This appeal arises under 
the following circumstances. A 3uit was 
brought to realize the amount of a mort¬ 
gage The property mortgaged was mort¬ 
gagee rights. The facts are somewhat 
complicated but it is not necessary to 
mention them in detail. The Court of first 
instance decreed the plaintiff's suit. On 
first appeal the decision of the Court of 
first instance was overruled and the suit 
dismissed. On second appeal to the High 
Court the decree of the first Court was 
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restored. In its judgment the High Court 
says: 

"\v e must allow the appeal, set aside the decree 
of the lower appellate Court aud restore the 
decree of the Court of first instance with costs in 
all Courts. V, e extend the time for payment to 
six months". 

The decree of the High Court was 
drawn up upon one of the High Court's 
forms. It states that the appeal has been 
allowed, the decree of the lower appellate 
Court set aside and the decree of the 
Court of first instance restored. It fur- 
ther contains the words: 

"and it is further ordered that the respondent do 
pay to the appellant Rs. 551-G-9, the amount of 
costs incurred by the latter in this Court and in 
the lower appellate Court". 

The decree of the Court of first in¬ 
stance which wp.s restored by the High 
Court was the ordinary mortgage dooree 
in the form prescribed by O. 34. The 
plaintiff applied to execute the decree of 
the High Court for costs personally 
against Dambar Singh (the appellant in 
the lower appellate Court and the unsuc¬ 
cessful respondent in the High Court.) 
Dambar Singh objected that the costs 
were nob payable by him personally and 
that the decree-holder could only obtain 
them by bringing the property to sale. 
Both Courts overruled his objection. 
Dambar Singh comes hero in second ap¬ 
peal. There can be no doubt that, ordi¬ 
narily speaking, the plaintiff in a mort¬ 
gage suit gets his costs, if successful, 
against the mortgaged property and not 
personally against the defendant. It could, 
not he contended that under the decree 
of the Court of first instance (subsequ¬ 
ently restored by the High Court) the 
plaintiff could get his costs personally 
against Dambar Singh. If the decree of 
the High Court had expressly followed 
the judgment, wo do not think it could bo 
contended that Dambar Siugh was per¬ 
sonally liable for the costs Accordingly 
the respondent is driven to rely upon the 
words which we have quoted from the 
decree of the High Court. There cannot 
be the least doubt that there is no inti¬ 
mation in the judgment that the High- 
Court intended to make Dambar Singh 
personally liable. It seemed almost cer¬ 
tain that under ordinary circumstances 
in a case similar to this the plaintiff m 
a mortgage suit would add the costs in¬ 
curred by him in the High Court to his 
costs incurred in the Courts below and 
sell the property to realize those costs. 
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We think that we are entitled in constru¬ 
ing the deerea in the present case to con¬ 
sider first the nature of the suit, secondly 
the judgment of the High Court upon 
which the decree is founded and the 
general practice of the Court. Consider¬ 
ing these three matters it seems to us 
quite clear that the intention was that 
there should be the ordinary mortgage 
decree awarding the costs incurred in the 
suit and up to the time of the final decree 
to he realized by 9ale of the mortgaged 
property. It is contended that we are 
bound by the actual words of the deoreo 
itself and we are not entitled to consider 
any other matter. 

The very samo question seems to have 
arisen in the case of Alaqbul Fatima v. 
Lalta Prasad (l). In that case a decree 
which had been drawn up in accordance 
with the requirements of S. 68, T. P. Act, 
contained a further clause that 


tho defendant should pay to the piaintiffs a sue 
of Rs. 876, the amount incurred by them," 

The majority of the Court held tha 
tho cost9 could not be recovered person 
ally against the defendant and that th< 
Court construing tho decreo was entitle? 
to consider the terms of tho judgment 
The samo point seems to have arisen ii 
an unroported case, Execution Seconc 
Appeal No. 871 of 1900, when two Judge 
arrived at a similar conclusion. We hav< 
been referred to the case of Mahomec 
Sadiq v. Ghaus Mahomed (2) and also t< 
the case of Bansgopal Sinoh v. Ru\ 
Narain Singh (3). In the first case ar 
authority was relied upon by the learnec 
Judge which has since been dissentec 
from. The other case seems to turn upoi 
the particular facts of the case and thi 
view which the learned Judge, sittin. 
alone, took as to the construction of th« 
de . 0 ™- ****» cases are inconsisten 

with the Lull Bench decision and the de 
cismn of the Divisional Bench we an 
bound to follow the latter. While wede 
oide in favovr of tho appellant, we thiul 

H£S h p fc0 ? ay fc ? fc tho form ueed b y th < 

nl Sf ° Urt . 19 ° 0fc 8t . nctl y correct and ap 
plied to mortgage suits, 0. 41, R. 35, pres 

cnbes what a deoree of the appellate 

aDd ifc WOQ W seea 
mn i °.? ld h * mor0 acourate that it 
mortgage amts, where it ia the inf«n7; 

°[ the Coart Ghat the costs should be 01 
& (1913) 19 I 0 384*. 


coverable out of the property and not 
personally against the party, that the 
decree of the High Court should so state. 
It perhaps may also be considered whe¬ 
ther in mortgage suits in which the High 
Court is making a decree for sale the High 
Court’s decree, instead of merely being a 
dismissal or affirmation of the decree of 
the lower Court, should not be in the 
form prescribed by O. 34 directing the 
property to besold and stating the amount 
which is to be recovered from the pro¬ 
perty, including costs. In a recent Fdll 
Bench case it was decided that the High 
Court’s decree in a mortgage suit is the 
decree which is to be subsequently made 
absolute and not the decreo of the Court 
below. We wish also to say that we do 
not desire to be understood as holding 
that it is not open to tho Court in mort¬ 
gage suits to make a decree under special 
circumstances, directing that costs ought 
to be paid personally by a party instead 
of being recovered as part of the mort¬ 
gage debt. We allow the appeal, set aside 
the orders of both the Courts below and 
dismiss theapplication for exeoution with 
costs in all Courts. Costs in this Court 
will include fee9 on the higher scale. 

V.B./R.K. Appeal allowed. 
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Richards, 0. J. and Tudball, J. 

Mahomed Abdul Rashid Ali Khan— 
Judgment.debtor—Appellant. 


* • 

Budh Sen and another— Daoreo-holders 
—Respondents. 

First Appeal No. 65 of 1918, Decided 
on 24th July 1918, from order of First 
Addl. Sub-Judge, Aligarh. 

Civil P. C. (1908), O. 21. R. 92—Decree- 
bolder purchaser in mortgage-decree for 

j Compromise between judgment debtor 
and purchaser—Sale set aside-Court has 
power to do to. 

Certain prrperty was sold in execution of a 
mortgago-deoreo and was purohased by oue of tbe 
decree-holdors. Tha judgment-debtor applied to 
set asldo the salo on tho ground that a compro¬ 
mise had been arrived at botweon the parties 
prior to the sale. Tho decree-holders, through 

asid'e- Ple * d6r ’ °° n80ntcd ‘° ‘*ho sale being sot 

. th .l r ° beiug no 0 PP os hion on the 
hnM * .£ °L tho P Urclj aser or of tho decroo- 

holders, tho Court had power to set aside the 

la ft en<>t/ Kumar Mu1ur ** ~ for Appol. 

Judgment. Thefaots oounootod with 
this appeal are as follows: There had 
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been a mortgage-decree. The property 
was advertised and put up to sale in the 
usual way and actually sold. After the 
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Provincial Insolvency Act (1907) S 15 - 
Court can refuse order of adjudication onlv 
in cases prescribed by the Act. * 


sale one of the decree-holders purchased 
it (in all probability on behalf of himself 
and the other decree-holder). It appears 
that there had been some attempt at a 
compromise before the sale actually took 
place, which fell through. It is alleged 
that the property was sold considerably 
below its value, because possible bidders 
were kept away thinking that the matter 
had been compromised botween the par¬ 
ties. That something of this kind occur¬ 
red is strongly corroborated by the fact 
that when an application to set aside the 
sale was made, the pleader for both de¬ 
cree-holders signed the petition in token 
of the agreement of the decree-holder3 
that the sale should be set aside. The 
learned Judge has not disputed the mat¬ 
ters that we have mentioned in his judg¬ 
ment. 

On the contrary his judgment 9iraply 
6ays that there is no law by which a sale 
can be set aside when the judgment- 
debtor and decree-holder consent. In 
the present case both the decree-holders 
through their pleader consented to the 
sale being set aside; and one or both of 
the decree-holders was the purchaser or 
purchasers of the property. Therefore 
every one concerned consented, and there 
doe3 not appear to have been any opposi¬ 
tion on the part of either the purohaser 
or the docree-holdera. Under these cir¬ 
cumstances we think the Court below 
ought to have set aside the sale and had 
power to do so. Even in this Court ap¬ 
parently the decree-holder3, who, as we 
have already said, are also the purchasers, 
are absent and apparently raise no objec¬ 
tion to the appeal heing allowed. We al¬ 
low the appeal, set aside the order of the 
Court below and set aside the sale, and 
direct that the property be re-sold ac¬ 
cording to law. We make no order as to 
costs. Let our order bo sent down as soon 
as possible. 

V.B /r.k. Appeal allowed . 
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Richards, C. J. and Banerji, J. 

Net Ram —Appellant. 

v. 

Bhagirath Lal and others — Respon¬ 
dents. 

First Appeal No. 40 of 1917, Decided 
on 1st November 1917, 


• A —A J 


.3 uufc jusinea in dis¬ 
missing a petition for adjudication simply be- 
cause it thinks it necessary that the brother of 
the petitioner, who is joint with him, must be 
joined in the petition. The Court is only justified 
in refusing an order of adjudication in the cases 
prescribed by the Provincial Insolvency Act. 

[P 308 C 2] 

A. H . C. Hamilton —for Appellant. 


Judgment. This appeal arises out of 
an application made by.the appellant to 
the Distict Judge of Meerut to be adjudi¬ 
cated an insolvent. It is not very clear 
from the judgment of the learned District 
Judge upon what grounds he rejected the 
application. S. 5, Provincial Insolvency 
Act, provides that where a debtor com¬ 
mits an act of insolvency, a petition for 
adjudication may be presented by a credi¬ 
tor or by the debtor. The presentation of 
a petition to be declared insolvent is 
deemed te be an act of insolvency within 
the meaning of the section. S. 15 (l) men¬ 
tions certain matters which will justify 
the Court in dismissing the petition of 
insolvency. S. 16 (1) provides that where 
a petition is not dismissed for any of the 
matters mentioned in S, 15, the Court 
shall make an order of adjudication. It 
would therefore appear that the Court is 
only justified in refusing an order of ad¬ 
judication in the cases prescribed by the 
Act. So far as we have been able to un¬ 
derstand the order of the District’Judge 
he dismissed the application because he 
thought that it was necessary that the 
brother of Net Ram, who was joint with 
him should have joined in’the application. 
The concluding words of the order are 
“at present I reject the dishonest appli¬ 
cation of Net Ram a9 premature.” We 
may refer to the recent decision of their 
Lordships of the Privy Council in the 
case of Chatrapat Singh Dugar v. Kha- 
rag Singh Lachmiram (l) and also to the 
case of Triloki Nath v. Badri Das (3). 
We allow the appeal, set aside the order 
of the learned District Judge and remand 
the case to him with directions to re¬ 
enter the application in the list of pend¬ 
ing cases and proceed to hear and deter¬ 
mine the same according to law. We 
make no order as to costs. No one appears 

1. A I R 1916 P C 64=44 Cal 535=39 I 0 

2. Ai\l19iI'a\\ 17=36 All 250=23 I C 4. 
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on fche other side and respondent 7 has 
not been served. 

V.B./R.K. Case remanded. 
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Walsh, J. 

LacJimi Narain —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revo, No. 268 of 1917, Do. 
cided on 28th April 1917, from order 
of Sess. .fudge, Allahabad, D/-24th Febru- 
ary 1917. 

Penal Code (i860), S. 289 — Ferocious 
animal letting loose is offence but in case of 
dog it must be proved that it had biting 
tendency—Tort, Damages. 

To allow liberty to a ferocious animal is in 
itself likely to cause danger to human beings. 
But iu tho case of an ordinary domestic animal, 
e. g., a dog, there is no presumption that it is 
likely to bite human boings. 

Therefore in order to obtain a conviction under 
S. 2>9, against the owner of a dog, it must be 
proved that that particular dog had a tendency 
or character of biting human beings [P 369 C 1] 

P. L. Banerji —for Petitiouer. 

R. Malcomson— for the Crown. 
Judgment.—This is a very small mat¬ 
ter. The case has not boon satisfactorily 
tried, and strictly speaking it ought to be 
sent back to bo tried again. The Magis¬ 
trate begius by stating that the offence 
ohargod is “not taking proper care of his * 
dog. That is not the offence nor i 9 it an 
offence known to law. The offence with 
which tho accused was charged was* 

‘ knowingly or negligently omitting to take such 
order with his dog as was sufficient to guard 
against any probable danger of grievous hurt 
from such animal.” 

In the case of a ferocious animal it is 
quite clear that to allow it liberty is in 
itself likely to oause danger to human 
beings. But in the case of a dog it must 
be shown that it is likely to bite human 
beings There is no presumption in the 
lease of an ordinary domestic dog that it 
is likely to bite hnman beings. There are 
many dogs who are likely and there are 
eome dogs who are actually trained to do 
so. But it must be proved against the 
owner of the dog that this particular dog 

hnmn . te ? <3eD °y L or character of biting 
human beings. There was direct evidence 
against this dog having previously this 

mad?f e fif Dd fchat com Plaints had been 

But d ? ? US6d a8aiD3fc ita °°°duct. 

But the Magistrate came to no conclusion 

d that dlr0ob ev *donce, and in 

deed he does not seem to have addressed 

himself to the separate and independent 

1918 A/47 k 48 


point whether the dog had the character 
of biting human beings. He says: 

“it is admitted that the accused had a dog about 
a year ago wbich bit three women and for which 
the accused had to pay.” 

He does not even find that the admis- 
sion was made with reference to this dog 
in question and in fact there is no admis- 
sion of any kind on the evidence. There¬ 
fore the case ought to go back for the 
facts to he found upon the evidence with 
reference to the charge. But it seems to 
me co bo a trivial case, which does not 
merit the time and money already spent 
on it to be spent all over again. The re¬ 
sult of this unfortunate bite was that 
according to the medical evidence the 
complainant had five superficial pea-sized 
punctures in close proximity at the back 
of his left leg. They appear to have 
cause 1 no other consequences. Of course 
dog-bite may bo a serious matter and 
may be a very serious matter indeed. But 
that it not a reason for treating every 
dog bite as a serious thing in itself. The 
complainant said nothing at all about his 
physical suffering. I think the Assistant 
Government Advocate is probably right 
that it was merely mental suffering. The 
accused has been fined Rs. 40, of which 
Rs. 25 have been awardol to tho com- 

. * • * | mental suffering. I 

think the amount is excessive. With the 
consent of the acoused, who, in law has 
the right to have the case sent back for 
proper trial, I reduce the fine to Rs. 5 
and I award Rs, 3 of this to the complain¬ 
ant. Any sum, if realized in excess of 
Rs. 5, must be refunded to the acoused. 

v.b./r.k. 


Fine reduced. 
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Richards, C. J. and Banerji, J. 

Jaint Singh and others— Petitioners. 

v. 

Gosam—Opposite Party. 

Uvil Mum. Ref. No. 112 of J918, Do- 

men? °n ®J h ., ~ ay f 918 ' made by Govern- 
Provinces. 

h»w-Alienation-W.dow-Gift to 
ration h »‘ n<1 dau . 8hter '« »on-Suit for decll- 

D«rle. b i kirraS ‘ h “‘ 8if ‘ *' inVBlid - 

giH o?heJ h h^ i h nd a' a ' V " h0re “ widow mak °s * 

3E"S.-SS* fiivfr 

decree, however, can bo given as against thfdaugf. 
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ter inasmuch as she would be entitled to succeed 
to the property on the death of her mother. 

[P 370 C 2] 

M. L. Agarwala — for Petitioners. 

Kailas Nath Katju — for Opposite 
Party. 

Judgment.—This is a reference un¬ 
der the Kumaun Rules. The plaintiff 
brought a suit for a declaration relating 
to a certain deed of gift. It appears that 
Puran Singh died leaving him surviving 
a widow and a daughter, and a daughter’s 
son. The widow made a deed of gift in 
favour of her daughter and her daugh¬ 
ter’s son. The suit was for a decla¬ 
ration that this dead of gift was not bind¬ 
ing upon the plaintiff (who alleged him¬ 
self to be the nearoat reversioner) and 
that he was the heir after the death of 
the widow. The defence was that the 
plaintiff was not entitled to maintain 
the suit, that after the death of the 
widow hoi daughter (who was adefendant 
to the suit) would be entitled to the pro¬ 
perty for her life and after the death of 
the daughter her son would bo entitled. 
The plaintiff replied to this that there 
was a custom prevailing in Kumaun un¬ 
der which the daughter and daughter's 
son were excluded from inheritance. 
The Court of first instanoe decided that 
the custom set up by the plaintiff 
existed and granted the plaintiff a de¬ 
cree. The Deputy Commissioner held 
that there was not sufficient evidence to 
prove the existence of a custom, and that 
being so, the ordinary rules of Hindu law 
must prevail, in which case the daughter 
and daughter’s son would succeed, and 
dismissed the plaintiff’s suit. Thelearned 
Commissioner simply made a decree in 
favour of the plaintiff declaring that the 
gift to the grandson would not bind the 
plaintiff beyond the lifetime of the donor, 
the widow. Wo have been asked by 
Government to advise as to the correct¬ 
ness of the decision of thelearned Commis¬ 
sioner and say whether he should not have 
decided the issue of the existence of the 
custom, and further to give Government 
an expression of our cpiuion on the case 

in general. . . . 

Had the question arisen outside of 
Kumaun we think that the Commissioner 
was bound to have accepted the finding of 
the Deputy Commissioner that the custom 
did not exist. So far as this question 
was a question of fact the Deputy Cora- 
missioner was the Court to deoide it. 


The Commissioner as the Court of second 
appeal could only interfere upon a ques¬ 
tion of law, and the only possible ques¬ 
tion of law which could have arisen was 
the question upon whom the onus lay 
that is to say, whether in Kumaun it 
can he said that a general rule of law 
prevails excluding daughtersand a daugh¬ 
ter’s son in such a way as would throw 
the onu3 on the defendants of showing 
that there was an excoption in their 
case. We have no hesitation in saying 
that if the question had arisen outside 
Kumaun, the onus of proving a custom 
different from the ordinary Hindu law 
would undoubtedly have lain on the plain¬ 
tiff who came into Court on the basis of a 
custom of that description. The learned 
Commissioner has given a very guarded 
decree. He has only declared that the gift 
to Jaint Singh, that is the daughter’s son 
as a gift will not bind the plaintiff after 
the death of the donor. Even on the as¬ 
sumption that the ordinary rules of Hindu 
law prevailed and governed the parties, 
such a decree might be granted as against 
the daughter’s son as was done in the case 
of Raja Dei v. Dmed Singh (1). On the 
same assumption no deoree can bo given 
against the daughter, because 9he would 
he entitled under the ordinary Hindu law 
to succeed on the death of her mother. 
We think therefore that we cannot say 
that the decree of the Commissioner was 
wrong. As to whether he ought or ought 
not to have decided the question of the ex¬ 
istence of the custom is more difficult and 
raises a very important question in Ku¬ 
maun. There seems to belittledoubt that 
the custom of the exclusion from inheri¬ 
tance of daughters and daughter’s sons does, 
at least to some extent, prevail in Kumaun, 
and having regard to the decree which the 
Commissioner made, it was not strictly 
necessary for him to decido this issue, in¬ 
volving as it did a question of very great 
difficulty. Wo think under all the circum¬ 
stances the decree of the Commissioner 
may be affirmed and we think that the 
parties ought to bear their own costs in 
all Courts. 

V.B./r.K, Decree affirmed . 

1. (1912) 34 All 207=13 I C 632. 
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Knox, J. 

Mangal Prasad and another —Plaintiffs 
—A pplicants. 

v. 

Nabi Bakhsh and another —Defendants 
—Opposite Parties. 

Civil Revn. No. 203 of 1916, Decided 
on 29th March 1917, from an order of 
Sm. C. C. Judge, Cawnpore. 

(a) Assignment—Rights of assignee — As¬ 
signee suing on assignment and proving it — 
Adverse party cannot deny consideration 
—Rule does not apply when transferor being 
party to litigation pleads that it is fictitious. 

As a general rule where an assignco sues on 
bis assignment and proves it. an adverse party 
cannot take the objection that there was no 
consideration for the assignment, but the rule is 
not invariable and doe9 not apply where the 
transferor, being a psrty to the litigation, does 
not admit tbo assignment but on the contrary 
pleads that it is fictitious and without con¬ 
sideration : 33 All. 626, Foil. [P 372 C 1 ) 

(b) Contract Act (1872), S. 23— Agreement 
to finance litigation and share fruits thereof 
ought to be carefully watched. 

An agreement to financ3 litigation and lo 
6 haro the fruits thereof ought to be carefully 
watched aud when found to bo extortionato and 
unconscionable so as to be inequitable or to be 
mado not with tho bona fido object of assisting a 
claim believed to be just and of obtaining a 
reasonable rocornpsnso therofor, but for improper 
objects so as to be contrary to public policy, 
effoot ought not to be given to it : 2 Cal. 233 
{P.C.) % Foll . [P 372 Cl] 

Kailash Nath Katju —for Applicants. 

Muhammad Yusuf — for Opposite 
Parties. 

Judgment. — This is an application 
for the revision of a decision of the Small 
Oauso Court Judge of Cawnpore. The 
record contains three documents on 
whioh both parties have laid considerable 
stress in the arguments addressed to mo. 
The first two are bonds, both of them 
boaring date 15th March 1913. The sum 
sa‘J to be due under these bonds by one 
Nabi Bakhsh and another in favour of Mt 
Sanjhli is some R 9 . 400 odd. Mt. Sanjhli 
is described as a widow and by caste 
Bhurji. According to the deed of sale 
boaring date 2nd February 1916, Mt. 
Sanjhli sold all her rights under the two 
bonds of 15th March 1913, to Mangal 
Prasad described as -a Baqqal and Man. 
bodhan Singh described as a Thakur, re- 
sidents of Cawnpore. The consideration 

^ . j °n D o 0 ^ ln fche de0d of 8ale is a runqa 
dated 26th November 1916, for Ru^os 

369-7-6. payable on demand and a cash 
payment of Rs. 50. 

This sale deed was registered on 5th 


February 1916, on which date an agree¬ 
ment was executed by Mangal Prasad in 
favour of Mt. Sanjhli : in this document 
Mangal Prasad agrees to sue out the 
bond3, bear the expenses of the litiga¬ 
tion, and divide any proceeds arising out 
of a decree between himself and Mt. 
Sanjhli after deducting the costs of the 
litigation. This document purports to be 
attested by two men.whose mere names 
are given without any description of oc¬ 
cupation or residence even. The value 
of thU precious document executed after 
the sale-deed and in more than one point 
contradicting its terms may be easily 
imagined. Mangal Prasad and Maubo- 
dhan Singh then appear to have instituted 
a suit, out of which this revision arises, 
in the Small Cause Court, Cawnpore, and 
to have arrayed as defendants Nabi Baksh 
and Mt. Sanjhli and based fcho suit upon 
the bonds of 15th March 1913. The 
answer given by Nabi Baksh is that he 
ha9 paid up everything that was due 
under the bonds with fcho exception of 
Rs. 30. Mfc. Sanjhli said fchafc full con¬ 
sideration had not been paid to her. Tho 
Judge of the Small Cause Courb in deal¬ 
ing with fche9e statements found fchafc oufc 
of the cash consideration of Rs. 50 the 
plaintiffs took back Rs. 30. He looked 
upon the agreement as a mere ostensible 
transaction. It is nofc very clear what 
exact moaning the learned judgo intend¬ 
ed to attach to the word "ostensible.” 
Bub on comparing it with the same word 
which occurs a second time in fcho judg¬ 
ment, namely, in the passage "for Rs. 400 
ostensibly paying .the Musammafc only 
Rs. 50, I arrive at the conclusion that 
he used fcho English word ostensibly as 
equivalent to ism farzi. He adds to his 
judgment : It appears to me that fcho suit 
is a charapertous one”, and elsewhere : 

The plaintiff thus has started on a spe¬ 
culation and purchased litigation.” As 
regards the defence of Nabi Baksh, he 
simply does nob believe it. 

Finally he dismissed tho suit. I am 
asked to interfere on the ground that the 
English law of champerty does not apply 
to British India and fcho dismissal of the 
plaintiff’s suit on the alleged ground of 
champerty was illegal and arbitrary, and 
that upon tho finding that payment of 
amount of the bond had nofc been proved 
the suit should have been decreed. In 
support of this contention I was referred 
by the learned vakil for the applioauts to 
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the Privy Council case of Bhagwat Dayal 
Singh v. Debi Dayal Sahu (l). That 
case is not of much assistance. Their 
Lordships expressly said that in that 
particular case, while it was badly argued 
that although the English law as to 
maintenance and champerty is not ap¬ 
plicable to India, yet there existed prin¬ 
ciples in the Indian law which were very 
similar in effect to that law, they were 
of opinion that that proposition could not 
be supported. A 3 regards the question 
whetherthe transaction was an unfairand 
unconscionable bargain for an inadequate 
price, they held that that was a question 
between assignor and assignee and they 
found it unnecessary to decide that ques¬ 
tion as the suit was one iu which the as- 
signor did not seek to repudiate the tran¬ 
saction but asked that effect should be 
given to it. The circumstances of that 
case therefore are wholly different from 
the one before me. In the present case 
the assignees have placed the ass'gnor in 
the array of the defendants as an oppos¬ 
ing party. In Baldeo Sahai v. Harlans 
(2) it was 

"held that, although ag a general rule where 
an assigneo sues on his assignment and proves 
it, an adverse party cannot take the objection 
that there was no consideration, the rule is not 
invariable and would not apply whore the trans¬ 
feror bsing a party to tho litigation had never 
admitted the assignment, but on tho contrary 
had pleaded that it was fictitious and without 
consideration." 

1 incline to the view that the learned 
Judge really acted upon the finding that 
the plaintiff’ has started on a speculation 
and purchased litigation. In Bam Coomar 
Coondoo v. Chunder Canto Mookerjee (3), 
their Lordships of the Privy Council 
held that 

"agreements of this kiud ought to be carefully 
watched, and when found to bo extortionate 
and unconscionable 60 as to bo inequitable 
against tho party, or to ba made not with tho 
bona fide object of assisting a claim behoved to 
bo just, and of obtaining a reasonable recom¬ 
pense thereof, but for improper objects ... so 
as to bo contrary to public polioy,— oflect ought 
not to bo given to them." 

Tho more one considers the facts of 
this case, the more it appears to be a 
complete mixture of all sorts of sharp 
practice and fraud. This is a case where 
diamond would cut diamond. I think 
that an experienced Indian Officer like 
the Judge of the Small Cause Court, 
Cawnpore, was per haps quite, if not 

"TTT903) 95 Cal 420=35 I A 48 (PC). 

2 (1911)33 All C2G=11 I C 932. 

s' (1870-77) 2 Cal 233=1 I A 23 (PC). 


more, competent to arrive at tho real 
merits of this case than I may be. I am 
not prepared to interfere. I dismiss 
the application but I allow no costs in 
this revision. 

V.R /r.k. Appeal dismissed . 
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Knox, J. 

Magan Lal —Accused — Applicant. 

v. 

Ganesh Prasad — Complainant—Oppo¬ 
site Party. 

Criminal Misc. No. 11 of 1911, Decided 
on 30th January 1918, for transfer from 
Houorary Magistrate, l9t Class, Allaha¬ 
bad. 

Criminal P. C. (1898) S. 526— Charge 
under Penal Code Ss. 211 (2)—Honorary 
Magistrate having no experience of criminal 
trials is not proper tribunal — >Unncestary 
adjournments by Magistrate are sufficient for 
transfer of case. 

A charge of an offence falling under tbe second 
clause of S. 211 should not be sent for trial or 
inquiry to an Honorary Magistrate having no 
experience of criminal trials and the mere fact 
of the Magistrate making unnecessary adjourn¬ 
ments in the inquiry or trial of such a case is a 
sufficient ground for the transferor tbe case 
from his Court. (P 373 0 1) 

P. L. Hancrji —for Applicant. 

S. C. Mukerji — ior Opposite Party. 

Judgment. — This is an application 
presented to this Court under S. 526, 
Criminal P. C. I am asked that the 
case of Magan Lal versus Ganesh Prasad 
now pending in the Court of RaiaPartab 
Bahadur. Honorary Magistrate, First Class 
Allahabad, be either directed to be com¬ 
mitted for trial to tbe Court of Session 
or transferred for trial to some other 
competent Magistrate. From the allila- 
vit filed in connection with this appli¬ 
cation it appears that Magan Lal was 
tried in the Court of the Joint Magistrate 
of Allahabad on tho complaint of Ganesh 
Prasad charging Magau Lal with offences 
under Ss. 409 and 420, I. P. C. Magan 
Lal was acquittedafter trial by the Joint 
Magistrate. He then obtained sanction 
from the Joint Magistrate's Court to pro¬ 
secute Ganesh Prasad for having falsely 
charged him with olTencos under Ss. 409 
and 420. I. P.'O. The case was transfer¬ 
red by tho Joint Magistrate of Allaha¬ 
bad to the Court of Raja Partab Bahadur, 
Honorary Magistrate, First Class, Allaha- 
bad. and came to hisCourton 21st August 
1917. It ha 9 been therefore pending lo 
about four months and is still incom¬ 
plete. The ground urged for transfer or 
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for fche order prayed for is inter alia that 
the learned Honorary Magistrate does 
not know the English language and the 
applicant deponent is put to trouble and 
expense in being made to file translations 
from English judgments into Urdu and 
that there have been already several un¬ 
necessary adjournments duo to the fact 
that the learned Magistrate begins his 
sittings between 3 and 4 p. m. A further 
contention is raised in the affidavit that 
the Honorary Magistrate has kept the 
case for trial in his Court although ho 
has no jurisdiction to try it. I have ex¬ 
amined the statement made by the com¬ 
plainant Ganesh Prasad when he first 
made his complaint. There is no doubt 
that he did charge Magan Lai with of¬ 
fences under Ss. 409 and 420. I. P. C. It 
is alleged that that complaint was a false 
one. 


If so, it was a false complaint of 
these specific offences and was therefore 
a false complaint falling within the 
para. 2, S. 211, I, P. C. Criminal pro¬ 
ceedings were instituted upon a com¬ 
plaint of an offence punishable with trans¬ 
portation for life or imprisonment of 
either description for a term which may 
extend to ten years. If the complaint 
was a false one, of course it is clearly to 
bo understood that I commit myself to 
no opinion of any kind as to whether 
the charge was true or false, the charge 
and the criminal proceedings ensuing 
therefrom were of a very serious nature. 
It is a case which ought to be tried either 
by a Court of Session or at any rato by 
a Magistrate of considerable experience, 
and it is nob a case of the kind that 
should have been sent for trial to an 
Honorary Magistrate who does not ap¬ 
pear to have had much experience in the 
trial of criminal oases. I say this be. 
cause on looking to the order sheet I find 
adjournments and cross-examinations al¬ 
lowed which are never intended by law 
and which should never be granted by 
y Magistrate of experience. I find 
that the complainant was cross-examin¬ 
ed on four different occasions and this is 
a mere sample of the kind of procedure 
which received the sanotion of the Hono¬ 
rary Magistrate. The mere fact that the 
inquiry or so called trial has lasted for 
nearly four months calls for the oase be¬ 
ing removed from the Court of the 
Honorary Magistrate and tried by some 
lone of experience in these matters. I 


understand that all the evidence for the 
prosecution has been taken and I direct 
that the case be now committed for trial 
to the Court of Session on the oharge of 
instituting or causing to be instituted a 
false charge of offences under Ss. 409 and 
420, I. P. C. aod therefore falling 
within Cl. 2, S. 211, I. P, C. a case 
which is triable by a Court of Session. 
Let the record be returned. 

V.B./r.k. Record returned . 
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Richards, C. J. andTudball, J. 

Qulzar Ali —Plaintiff—Appellant*. 

v. 

Siadat Husain and others —Defendants 
—Respondents. 

Second Appeal No. 696 of 1916, De¬ 
cided on 28th April 1917, from decree of 
Dist. Judge, Moradabad. D/- 2nd Febru¬ 
ary 1916. 

Pre-emption — Wajibularz —Entry in — 
Sale to relation —Nearer relation held had 
right to pre-empt. 

Wbero tho wajibularz of a village recognised 
the custom of pre emption in the following terms: 

"If any cosharor wishes to transfer his (landed) 
property by sale or mortgage, then he can transfer 
it in the first lnstanco to a cosharor rolation 
according to the gradation of relationship and in 
oa6e of his rofusal, to other cosharors for a rea¬ 
sonable price. If no cosharor in tho property 
takes it, then ho has tho option to transfor it to 

whomsoever he. likes.If any one makes 

a transfer in favour of his obildren or near re¬ 
lation (qarabatdar qaribi), then no ono else has 
a right of preemption”: 

lleld: that even in the case of a salo in favour 
of a relation, a newer rclativo of the vendor would 
have a right of pre-emption. [P 378 02; P 374 01] 

Agha Haidar —for Appellant. 

Iqbal Ahmad lor S. AT. Sulaiman — 
for Respondents. 

Judgment. —This appoal arises out of a 
suit for pre-emption. Both the pre oraptor 
and tho vendee are relatives of tbevoudor 
but according to the finding of the lower 
appellate Court, the pre-emptor is one 
degree nearer than the vendee. The Court 
of First Instance decreed tho plaintiff’s 
olaim. Tho lower appellate Court re¬ 
versed the deoree and dismissed tho suit. 
Both parties admitted that tho custom of 
pre-emption prevailed. Both parties re¬ 
lied upon the entry in the wajibularz 
a3 setting forth what that ou9tcm was. 
If the wajibularz was as interpreted by 
the lower appellate Court, the judgment 
of that Court would have been quite 
correct. It has however omitted to ap 
preoiate that the entry in the wazibul- 
arz expressly states that the offer is to b- 
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inft'le to the relations in their order of 
relationship.. This being so. we think 
that the decision cf the lower appellate 
Court on this preliminary point was not 
correct. We allow the appeal, set aside 
the decree of the lower appellate Court 
and remand the case to that Court with 
directions to re-admit the appeal upon its 
original number in the tile and proceed 
to hoar and determine the same according 
to law. Costs here and heretofore will 
ho costs in the cause. 

V.b /r.k. Case remanded . 
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Richards, C. J. and Tudball, J. 

Chitan Singh — Plaintiff—Appellant. 

v. 

Baldco Singh and others —Defendants 
—Respondents. 

Second Appoal No. 275 of 1916, De¬ 
cided on 2nd May 1918, from decree of 
Dist. Judge, Budaun. 

Pfe emption — Price—Payment of—Prompt 
payment of purchase-money is presumed— 
Time for payment can be extended for suffi¬ 
cient reasons —Special term in decree should 
be embodied. 

In a pre-emption suit the plaintiff is presumed 
to bo ready and willing to pay the purchase- 
money whenever ho can get pos&essiou of the pro¬ 
perty. If for any special reason a plaintiff in pre¬ 
emption wants to have a more extended time, ho 
should instruct his picador to ask tho Court to 
make a special term in the decree aud to give the 
Court gojd reasons for giving an extended time. 

[1> 372 C 2] 

Peary Lai Banerji —for Appellant. 

Lakshmi Narain —for Respondents. 

Judgment. — In this case the plaintiff 
brought a suit for pre emption, Tho pro¬ 
perty was 9old on 5th March 1914. The 
consideration stated was a sura of Rupees 
4,500, which both the Courts below have 
found to be the true consideration. The 
present suit was not instituted until 28th 
January 1915, when the plaintiff alleged, 
amongst other things, that the sale price 
was only Rs. 2,731. The Court of first 
instance granted a decree upon payment of 
tho price within one month. Just as that 
time was about to expire au application 
was made to the Court tooxtond tho time. 
The Court intimated thatib had no power 
to change tho terms of the decree. There¬ 
upon the plaintiff filed an appeal abandon¬ 
ing his allegation about the excess of the 
purchase-money save to the extent of 
Rs. 333. After the plaintiff appealed 
tho vendee also appealed. Both ap¬ 
peals camoupand were dismissed. The 
Court below refused to alter the de- 
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cree of the Court of first instance with 
regard to the time within which the 
money should be brought in. In order to 
justify the Court in altering the decree of 
the Court of first instance, tho lower ap¬ 
pellate Court would have to find that one 
month wa3 an unreasonable time for the 
Court to fix in its decree for the payment 
of the money. Considering that the plain¬ 
tiff had over eleven months to prepare 
himeslf for payment of the purchase- 
money, we can hardly say that a month 
was an unreasonable time. In a pre-emp-j 
tion suit the plaintiff' is presumed to bo 
ready and willing to pay the purchase-! 
money whenever he can get possession of 
the property. If for any special reasons a 
plaintiff in pre-emption wants to have a 
more extended time, ho should iustruot 
his pleader to ask the Court to make a 
special terra in the decree and to give the 
Court good reasons for giving an extended 
time. Nothing of this appears to have 
been done in tho present case We think 
there is no force in the appeal and we ac¬ 
cordingly dismiss it with coats. 

V.B./R.K. . Appeal dismissed. 
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Banerji, J. 

Bhikam Singh and others — Appli¬ 
cants. 

v. 

Emperor —Opposite party. 

Criminal Revn. No. 626 of 1917, De¬ 
cided on 22nd Septembor 1917, from order 

of Di9fc. Magistrate. Agra. 

Penal Code (1860), S. 448 —Decree bolder 
attaching cattle of judgment-debtor in third 
person's house under process in execution 

does not commit any offence. 

A decre-holder took out process for execution 
of the decree and attached certain cattle belong¬ 
ing to the judgment-debtor in the housed a third 
person? 

IIeld: that the decree-holder was not gmlty of 
any offence. IP 375 C 1) 

J. M . Banerji —for Applicants. 

R. Malcomson —for the Crown. 

Judgment. —The applicants have been 
convicted under Ss. 323 and 448, I. P* C. 
So far as tho conviction under S. 323 is 
concerned, it cannot upon the findings bo 
questioned in this cas9 and it must ho 
maintained. As regards the conviction 
under S. 448, I do not think that the ap¬ 
plicants were guilty of criminal trespass. 
Phul Singh and Lai Singh obtained a de¬ 
cree against one Bhara from the Court of 
Small Causes. This decree they transferred 
to Bhikam Singh. Process was taken out 
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for execution of the decree and some cattle 
were to be attached as the property of 
Bhara. The applicants went with the 
civil Court amin for the purpose of at¬ 
taching the cattle. They wore asked by 
the amin to bring out the cattle and they 
did so. The cattle wore apparently in the 
house of the complainant Gobind Singh. It 
has not been found that the cattle did not 
belong to Bhara. On the contrary I am 
informed that a civil Court has held that 
they did belong to Bhara and had been 
properly attached as his property. Any¬ 
how it not having been proved that the 
cattle belonged to Gobind Singh, the de¬ 
cree-holder and his supporters were justi¬ 
fied in having the cattle seized. It can¬ 
not be said that in taking the cattle out of 
the complainant’3 house where they had 
been kept, the applicants wore guilty of 
criminal trespass. The conviction under 
that section cannot, in my opinion, be 
supported. The result is that I set aside 
the conviction under that section, acquit 
the applicants of an offence under that 
section and direct that their bail bond be 
cancelled. The conviction under S. 323 
and the sentence passed under that sec¬ 
tion are maintained. 

V.B./R.K. Order modified . 
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Banerji and Ryves, JJ. 

Mahomed Abdul Aziz — riaintiff — 
Appellant. 

v. 

Mahomed Abdul Jalil — Defendant— 
Respondent. 
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G. P. Boys and S. A. Haidar —for 
Appellant. 

Judgment.—This and the connected 
appeals arise out of ten suits brought hy 
the plaintiff-appellant under 8. 165, Agra 
Tenancy Act, for settlement of accounts, 
the plaintiff being one of the cosharers 
and the defendant being a cosharer who 
had collected the profits. Five of the 
suits were filed so far back as 1907. In 
those suits the plaint was rejected by the 
Court of first instance, but upon an appli¬ 
cation for revision to the Board of Re¬ 
venue the order of the Court of first in¬ 
stance was set aside and the cases were 
remanded to that Court for trial. In all 
the ten cases the defendant was called 
upon to produce the accounts of tho col¬ 
lections admittedly made by him. Re¬ 
peated orders were made for the produc¬ 
tion of the accounts but they were never 
complied with. Under the circumstances 
very slight evidence would have been 
snfficienfc to prove the plaintiff's claim. 
The plaintiff, having repeatedly failed to 
obtain from the defendant the accounts 
of the collections admittedly made by the 
defendant, had to give some prima facie 
evidence of the amounts so collected, It 
appears that he made an applioation to 
the Court asking that the patwari's 
records (that is the siahas). in which the 
amounts realized by the defendant were 
entered and in which the gross rental 
wo8 to be found, should be examined by 
a Commissioner and a statement prepared 
avowing the amounts actually ooile.oted. 
The Court made an order to that effect 


Letters Patent Appeal No. 125 of 1916, 
Decided on 30th July 1917, from deci¬ 
sion of Knox, J., D/- 5th May 1916, in 
Second Appeal No. 122 of 1916. 

o C iS* P : C < 1908 ). O. 13, R. 10, and O. 41, 
K. 23—Application under O. 13, R. 10, to 
•end for patwari’s record summarily rejected 
and suit dismissed—Suit held not property 
tried 

In a suit by one cosharer against another co* 
sharer lor settlement of aocounta undor S. 166 
Agra Tenancy Aot, the defendant failed to produce 
hie accounts. Tho plaintiff then applied to the 
Court under R. 10. O, 18. to send for tho pat- 
wari b rocorda and to appoint a Commissioner tc 
prepare a statement of the collections made bj 
the defendant after examining the records. The 
plaintiff stated in the application that dul\ 

a ^ h « ent i Cat< ? d u Copic8 of tbe recor8a could not be 
obtained without unreasonable delay and ex- 
pense. The Court rejected the applioation sum 
marily and ultimately dismissed the suit: 

and .i? : fcbai . th6BuU not been properly trloc 
*nd should b o remanded to the First Court foi 
trial according to law. [p qjq q 


and directed the Tahsildar to have a 
statement prepared. 

It was reported by the Superintendent 
of tho Collector's record room that this 
would entail an examination of a number 
of records relating to a number of vil¬ 
lages, and that, therefore, the examina¬ 
tion of the records in the manner suggest¬ 
ed would be undesirable. Upon this 
report being received the Assistant Col¬ 
lector, before whom the suits wore pend¬ 
ing, rescinded his former order and on 
3rd February 1915 made an order to the 
effeot that the plaintiff should produce 
copies of extracts from the documents 
on which he relied. The plaintiff on 
8 th Maroh 1915 made an applioation to 
the Court praying that the records might 
be sent for and upon their being received 
a Commissioner should be appointed to 
prepare a statement of the amounts 
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collected by the defendant. This appli- 
cation was made under the provisions of 

.Civil P. C. That rule pro¬ 
vides that the Court may send for re¬ 
cords on its being satisfied that the re¬ 
cords are material to the suit in which 
the application for the sending for of the 
records is made and that the applicant 
cannot without unreasonable delay or 
expense obtain duly authenticated copies 
of the records or a portion thereof. In 
the present case it was distinctly stated 
that the obtaining of copies would entail 
heavy expense and cause considerable 
delay. The Court did not consider these 
matters but simply refused to send for 
the records and ordered the plaintiff to 
produce copies. The plaintiff having 
been unable to do so, the suits were 
dismissed. Upon appeal the order of 
dismissal was affirmed, and second ap¬ 
peals to this Court were dismissed under 
O. 41, R. 11, Civil P. C. 

We have examined the record in this 
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and reliance is placed for this contention 
on 8. 185, Agra Tenancy Act and on the 
ruling of this Court in Mt. Naraini v. 
Mt. Parsanni (1). In the later case of 
Thai:nr Damber Singh v, Sri Kishun 
Das (2) it was observed by the learned 
Judge that the ruling last referred to 
must he taken to have been overruled by 
the decision of the Full Bench in Zohra 
v. Mangu Lai (3). That being so, we 
think that the Board of Revenue had 
jurisdiction to entertain the applications 
for revision presented to it in these five 
cases. We accordingly allow these ap¬ 
peals, set aside the decrees of this Court 
and of tho Courts below and remand the 
cases to the Court of fir9t instance under 
O. 41, R. 23, Civil P. C. through the 
District Judge, with directions to re¬ 
admit the suits under their original num¬ 
bers in the register and to try and dispose 
of them according to law. Co9ts hero 
and hitherto will be costs in the ciuse. 

V.li./R.K. Case remanded . 


case and have satisfied ourselves that 
there has been no proper trial of any of 
the ten suits from which the ten appeals 
before U9 arise. As we have already 
said, the Court did at first direct that 
tho records should bo examined and a 
statement of the amounts collected by 


1 (1905)2 A LJ 331. 

2. (1909) 31 All 446=2 I C 377. 

3. (190G) 28 All 753. 
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Richards, C. J. and Tudrall, J. 
Mahomed Iiaziuddi w—Plaintiff—Ap¬ 


fche defendant should he prepared. The 
Court cancelled that order and when the 
plaintiff subsequently applied for sending 
for the records on the grounds we have 
already stated, the Court did not apply 
its mind to tho matter alleged but sum¬ 
marily rejected the application. The 
result was that there was no proper 
trial of the suits and the plaintiff has 
been deprived of his 9hare of the profits 
which tho defendant admittedly collect¬ 
ed. It was to agreat extent due totheomis- 
sion of the defendant to produce his ac¬ 
counts that tho plaintiff was obliged to 
a9k tho Court to send for the records 
showing the amounts collected by the 
defendant as entered by the patwari in 
his accounts. We are of opinion that 
the cases not having been properly tried 
should go back to the Court of First In¬ 
stance for trial. As regards five of the 
appeals, namely, Ncs. 117, 118, 119, 120 
and 125, it is contended on behalf of the 
respondent that the Board of Revenue 
was not competent to entertain an appli¬ 
cation for revision in any of these cases 
and its order remanding the cases to the 
Court of First Instance was ultra vires 


pellant. 

v. 

Iiaghubir Prasad and others —Defen¬ 
dants— Respondents. 

Second Appeal No. 1227of 1916, Decid¬ 
ed on 2nd May 1918, from a decree of 

Dist. Judge, Benare3. 

Ma homed* n Law—Pre-emption—More than 
two cosharers—Right to pre-empt doe* not 
exist—Custom—Entry in Wajibularz held too 
vague. . c ,, 

Thero is no right of pre-emption among Shias 
where thero are moro than two cosharcrs in. the 
property sold. [P 377 C 1] 

In a pre-emption suit in which the vendor and 
the plaintiff were both Shias, the plaintiff alleged 
in tho plaint that there was a custom under 
which he, as a cosharcr with the vendor, was en¬ 
titled to a right of pre-emption. The evidence 
in support of a custom was an extract from 
tho wajibularz, which simply stated that in mat¬ 
ters of pre-empticn the rights wero according to 
faith. 

Held : that the entry was too vaguo to prove a 

custtin of pre-emption in a case where the parties 
were Shias and there were several cosbarerB 
tho property sold 11' 3,7 C l J 

S. A. Tlaidar —for Appellant, 
s. .V. Su'aiman, Iqbal Ahmad and 
Mukhtar Ahmed—lor Respondents. 

Richards. C. J— This appeal arises 
out of a suit for pre-emption. The van- 
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dor was a Mahomaden of the Shia sect 
The plaintiff alleged in the plaint that 
there was a custom under which he, as a 
cosharer with the vendor, was entitled 
to a right of pre-emption. Tho evidence 
in support of a custom was an extract 
from the wajibularz, which simply stated 
that in matter of pre-emption the rights 
were according to faith. This is certain¬ 
ly a very vague entry. As a matter of 
fact the vendor and the prc-emptor are 
Shifts and the best view of the law of pre¬ 
emption amongst Shias is that there is no 
right where there are more than two co¬ 
sharers. No doubt there is considerable 
authority the other way, but the best view 
appears to be that amongst Shias there i9 
no right of pre-emption whore there are 
more than two cosharers. In the present 
case there are more than two cosharers 
and it was upon this ground that the 
Court below dismissed the suit. In my 
opinion the plaiutiff by tho production of 
thi9 vague eutry from the wajibularz did 
not prove the existence of aou9tomwhioh 
entitled him as a cosharor. to purchase za- 
mindari which was sold by another Sha- 
merely upon the ground that he was a co- 
eharer, where it is admitted there were 
several other cosharers. I think that the 
decision of the Court below should 
be affirmed, and I would dismiss tho ap¬ 
peal. 

Tudball, J —I fully agree. The rul¬ 
ing in Abbas Ali v. Maya Ram (l) has 
been consistently followed in this Court 
for a long series of years. 

By the Court— The order of the Court 
is that we dismiss tho appeal with costs. 

—V-B./ b.K. _ Appeal dismissed . 

1. (1890) 12 All 229. " -— 
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PlGGOTT AND WALSH, JJ. 

Man Sinyh —Petitioner. 

v. 

Jl/L Gain* -Opposite Party. 

Civil Misc. Ref. No. 186 of 1917, Dec 
ed on 2nd November 1917, from Seoy 
Naini Tal. D/- 21st May 1 C 

nation for antecedent debt binds ton. 

l?K atl °r °‘ ancestral property b 

’ in Z\ dQK t08aUsf y anteced 
debt binding on him and which would be 

son's pious duty to pay, is binding on the son 

(b) Hindu Law Alienation-— Fa^eMe^ 
*? lo hlD * Provided a 

mi i§ * or * egal nece *«ty. 

There is no principle of Hindu law U n 


which a person who contracts the diseaso of 
leprosy is thereby disqualified from dealing with 
his own property or from dealing with joint 
family property so as to bind his sons, provided 
the alienation is made for legal necessity. 

[P 377 C 2] 

Lakshmi Narain —for Petitioner. 

S. D. Siyiha —for Opposite Party. 

Judgment.—This is a reference by 
tho Locd Government under R. 17 of tho 
rules and orders relating to the Kumaun 
Division. The suit in questiou was 
brought to set aside an alienation made by 
the father of the minor plaintiff of cer¬ 
tain property which was admittedly tho 
joint ancestral property of the minor and 
his father. There is a concurrent finding 
by the Court of First Instance and by tho 
Court of First Appeal to tho effect that 
the alienatiou in question was made for 
legal necessity. There was an antecedent 
debt binding on tho father, which it is 
th9 son’s pious duty to satisfy,an 1 under 
these circumstances an alienation by the 
father, even of joint ancestral property, 
would be binding on tho son. There was 
a second appeal to tho Court of tho Com¬ 
missioner of Kumaun and there tho case* 
took an entirely different turn. The learn, 
ed Cjmmissioner has not dissented from 
the finding that thealienation in qusstion 
was made for legal necessity. He ha 9 
taken up a plea, which was certainly sug¬ 
gested in the plaint as what may be call¬ 
ed an alternative lino of attack, to the 
effect that the alienation was invalid be¬ 
cause the father Sobhawas suffering from 
leprosy. The question before tho Court 
had nothing to do with the right of a 
person suffering from leprosy or similar 
incurable disease to inherit property: the 
property was the father’s and had come 
to him from his ancestors. We have not 
been referred to any principle of Hindu 
law, nor do we find that any such prin- 
ciple exists, under which a persou who 
contracts the disease of leprosy is thereby 
disqualified from dealing with his own 
property or from dealing with joint fami¬ 
ly property so as to bind his sons, provid¬ 
ed the alienation of tho samo i 9 ipade 
for legal necessity. 

The Commissioner’s order suggests an 
opinion on his part that, whatever may 
be the general Hinlu law, on the subject 
there is a custom prevalent in the Kura- 
aun division, and binding on tho parties 
which disqnalifies a leper from dealing 
with his property. He refers to a deci¬ 
sion of one of his predecessors in the year 
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1887, in which a somewhat anomalous 
principle is laid clown that a leper has 
only a life-interest in any property be¬ 
longing to him, that he can alienato that 
property for his lifetime hut cannot make 
any alienation binding upon his heirs or 
successors after his death. We do not 
bnd from an examination of the record 
that any local custom to tbi3 effect was 
pleaded, much less was established by 
evidence. The decision therefore, seems 
to rest simply upon a pronouncement of 
the Kumaun High Court in the order of 
lv837, which may or may not have rested 
upon adequate ovidonce in that particular 
case, but which cannot be regarde 1 as lay¬ 
ing down a proposition of law binding 
upon the parties concerned in any future 
litigation. In the course of argument be¬ 
fore us a suggestion has been thrown out 
that the order of the Commissioner might 
he supported, not on the ground ou which 
it proceeds, hut on the strength of certaiu 
remarks made in the concluding portion 
of the Commissioner’s judgment. It is 
there stated that this man Sobhahad loft 
his home and was living as an outcast and 
leper on the banks of the Ganges. A man 
suffering from a virulent type of leprosy 
would naturally leave his home and take 
up his residence somewhere outside his 
village. It does not seemto have formed any 
part of the plaintiff’s case in the Courts 
below that Sobha had renounced the 
world and had adopted the life and status 
of a Hindu ascetic. The fact that he exe¬ 
cuted the sale deed in suit in satisfaction 
of a debt previously contiacted by him 
shows in itself that he retained an in¬ 
terest in mundane affairs and did not con¬ 
sider himself to havo renounced all his 
rights to his proporty. We do not think 
that the order of the Commissioner can 
be supported upon thisor upon any oMiere 
ground. Our answer, therefore to this re¬ 
ference is that in our opinion the Com¬ 
missioner should havo dismissed the 
second appeal preferred to his Court, and 
that the costs of the entire proceedings, 
including this reference, should be borne 
by the unsuccessful plaintiff. The peti¬ 
tioner, that is to say, the original defen¬ 
dant in the suit, should be allowed to 
•charge pleador’s foe in this Court at the 
rate actually corti6ed. 

V.b /r.K. Answer accordingly. 
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Ryves, J. 

Ghasi —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Rof. No. 581 of 1917. Decided 
on 23rd July 1917, made by Sess. Judge, 
Moradabad. 

(a) Penal Code (1860), S. 441—Entry by 
agent under orders is sufficient. 

lu order to constitute criminal trespass it is 
not necessary that tho entry on the land should 
be prcsouallv effected by the accused. It might 
well be an entry by an agent of his under his 
orders. fP 379 C l] 

(b) Penal Code (1860), S. 441—Trespass by 
agent—Person getting people to build on 
another's land is guilty. 

A person who gets people to build on land 
bjlong;ng to another even if ho does uot per¬ 
sonally set foot on that land is guilty of criminal 
trespass within the meaning of S. 441, I. P. 0 

[P 378 C5] 

Judgment. —This is a reference by the 
learned Sessions Judge of Moradabad re¬ 
commending that the conviction of one 
Ghasi under S. 441, I. P. C. and the 
sentence of a Gno imposed thereunder 
should be set aside. Ghasi was tried by 
a Bench of Honorary Magistrates and 
convicted and sentenced to pay a Gno of 
Rs. 100. He appealed to the District 
Magistrate who dismissed the appeal. 
The matter was then taken in revision 
bofore tho learned Sessions Judge, who 
has sent up the record with a recommend¬ 
ation for sotting aside tho conviction and 
sentence passed on Ghasi. In my opinion 
tho facts as found by the learned District 
Magistrate in his ju Igmenfc in appeal show 
that Ghasi was guilty of criminal trespass. 

Tho learned Sessions Judge says: 

' In this case thoro 19 no evidence to show that 
the applicint Ghasi had entcrod upon tho com¬ 
plainants’ land with criminal intent or that he 
had entered at all. Mere building of houses on 
another person’s land in my opinion d mis not 

amount to criminal trespass.A person 

might build a house on another man’s land with¬ 
out oven eotoring on tho land and in such a case 
I do not see how ho can bo said to be guilty of 
criminal trespass.” . 

I do not agree with this proposition of 
law. It has been found by the District 
Migistrate on evidence that Ghasi bought 
a particular piece of land and began 
huil ling on it and then subsequently and 
in spite of warnings insisted on building 
on another separate piece of land the pro¬ 
perty of the complainant. It seems to 
me that even if he did not personally set 
foot on the land of the complainant, if he 
got people to build on it in spite of the 
protests of the complainant, that he dm 
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commit criminal trespass within the 
meaning of 3. 441, I. P. 0. I do not think 
jit is necessary that the entry on such 
!land should be personally effected by the 
Accused. It might well be an entry by an 
agent of hi9 under his orders. I decline 
!to interfere. Let the record be returned. 

v.B./r.k. Record returned. 
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Richards, C. J. and Banerji, J. 

Iiam Richcha Prasad Tewari and 
others —Defendants—-Appellants. 

v. 

RaQhunath Prasad Tewari and others 
—Plaintiffs—Respondents. 

Second Appeal No. 1760 of 1916, De¬ 
cided on 9th May 1918, from a decree of 
Dist. Judge. Gorakhpur. 

Contract Act (9 of 1872), S, 69—Sale of 
mortgaged property—Vendee retaining part 
of consideration to pay off mortgage—Suit 
for pre-emption—Pre-cmptor directed to 
deposit full consideration — Vendee with¬ 
drawing deposit—Failure of vendee to dis¬ 
charge mortgage—Mortgage paid off by pre- 
eraptor—Suit by pre-emptor to recover mort¬ 
gage amount from vendee is not maintain¬ 
able. 

Certain property which was under mortgage 
was so Id to tbo dofendant, and a part of the con¬ 
sideration was left in hi? hands to pay off the 
mortgago. PUintitl brought a suit for pre-omp- 
tion in respect of the proporty and obtained a 
dec ice which directed him to deposit the full sale 
price in Court. The whole of tho meney was 
withdrawn by tho defendant who never dis¬ 
charged tho mortgago or any part of it. Tho mort¬ 
al?® 0 brought a suit to recover tho mortgage 
amount and tho plaintiff paid it in order to save 
tho proporty. The plaintiff -then brought a suit 
to recover tho amount paid by him from the 
defendant: 

Held-, that the suit wa9 not maintainable as 
there was no contractual liability between the 
plaintitl and defendant nor were the provisions 
of S. 69, applicable to the case. [P 379 0 2] 

S. M. Sulaiman —for Appellants. 

Surendra Nath Sen —for Respondents. 

Judgment. This appeal arises under 
the following ciroumstanoes. Certain pro- 
party which was subject to a mortgage 
was sold. The vendor left iu tho hands 
of the vendee a portion of the considera¬ 
tion whioh was to go in discharge of a 
mortgage. A suit was bronght by the 
plaintiffs for pre-emption of the property 
Bold and a decree* was obtained. Very 
unfortunately the decree directed that the 
plaintiffs should pay into Court as a condi¬ 
tion precedent to getting the property the 
whole of the purchase money. The plain¬ 
tiff ought not to have been asked to pay 
the entire price. He ought to have been 
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only directed to pay in the amount of 
cash which the vendee had paid to the 
vendor retaining in his hanls the balance 
of the purchase-money for payment of the 
mortgagee just in the same way as tho 
original vendee was to retain part of the 
purchase-money. The plaintiffs paid into 
Court the full purchase money and got 
possession of the property. Tho defen¬ 
dants' predecessors drew out of Court the 
full amount deposited by the plaintiffs 
but nfver discharged tbo mortgago or any 
part of it. Later on a suit was brought 
by the mortgagee and the plaintiffs in 
order to save the property had to pay the 
mortgage money. They then instituted 
the present suit to recover from the 
defendants the money loft in the hands 
of the vendee (or payment tc the mortgagee 
together with interest. Tho Court of 
6rst instance dismissed the 9uit. 

The lower appellate Court has decreed 
the suit. Hence the prosent appeal by 
the defendants. Wo should havo been 
very glad to havo seen our way to uphold 
the decree of the Court below, because 
there can be no doubt that the defendants 
have kept in their hinds money which 
clearly they should have paid to tho mort¬ 
gagee. But thequestion is upon what basis 
can the plaintiffs succeed. The defendants 
or their prodece?sors-in-title never entered 
into any contract with the present plain, 
tiffs to pay the money to the mortgagee. 
Even the mortgages himself could not 
havo recovered this money from the defen¬ 
dants. The obligation of tho defendants* 
predecessor in-title was one based on his 
contract with the original vendor. The 
whole trouble arose from tho plaintiffs not 
taking caro that the pre-emption decree 
wa3 drawn up in proper form directing 
that they should only pay the amount 
whioh the defendants* predecessor-in-title 
had paid to his vendor. We consider that 
under the circumstances of the present 
ease there was no contractual liability 
between the present plaintiffs and the 
defenlants. Nor was there that liability 
which the law implies under cerbain 
oircumstaaoe3 for instanoo whore one man 
is compelled to pay money for whioh 
another is legally liable. S. 69, on whioh 
the Court below relics clearly is not ap¬ 
plicable to the circumstances of tho pre- 
sent oase. We must allow the appeal, set 
aside the decree of the Court below and 
restore the decree of the Court of first in¬ 
stance with this molificvtion that we 
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direct the parties to pay their own costs 
throughout. 

V.B./r.k. Appeal decreed. 
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Tudball, J. 

Durga Prasad and another —Decree- 
holders—Appellants. 

v. 

Sham lliu J udgment-debtor—Respon¬ 
dent. 

Execution Second Appeal No. 689 of 
191/, Decided cn 20th November 1917. 
against decision of Sub-Judgo, Meerut, 
D/- 23rd March 1917. 

Civil P. C. (1908), S. 60 (f)- Birt jijmani 
is right to personal service and is exempt 
from attachment. 

Birt jijinaui is a right to personal service 
within the meaning of Cl. (f), S. CO, and is tbero- 
foro exempt from attachment and sale in execu¬ 
tion of a decrco. notwithstanding that in the 
oyes of Hindu law such a right is immovable 
property. [P 330 C 1,2) 

S. N. Sen —for Appellants. 

K. N. Katju —for Respondent. 

Judgment. — This is an execution 
second appeal. Tho facts are simple. A 
simple money decree was obtained by the 
appellant against tho respondent. In 
execution of that decree he has applied 
for the attachment and sale of what is 
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that it has been held by this Court and 
also by the Bombay High Court in more 
than one case that this right is really a 
right of personal service and as such it is 
property which cannot be attached and 
sold in view of the provisions of S. 60, 
Cl. v:), Civil P. C., which corresponds 
with S. 266 of tho former Code. In this 
Court it was held in Durga Prasad v. 
Genda (5), that birt mababramani was a 
right of personal service of tho character 
mentioned in S. 266 (f) Civil P. C„ and 
as 3uch was not liable to attachment or 
sale. 

There is no decision to tho contrary 
either of this Court, or any other Court, 
as far as I am aware and my attention 
has not been called to any such contrary 
decision. The Bombay decisions are to 
be found in Ganesh Ramchandra Dat v. 
Shankar Ramchandra (6), Govind Laksh - 
man Joshi v. Uamkrishna Tlari Joshi{ 7), 
and Rajaram v. Ganesh (8). These were 
all cases of what is called in the Bombay 
Presidency “watti,” which is a right 
similar to tho one which is in dispute in 
the present case. The judgment of Ra- 
nade, J., discusses numerous decisions on 
tho point, showing that at no time has a 
compulsory sale of right of this desorip- 


commonly known as birt jijmani. The 
Court of first instanco allowed the appli¬ 
cation. The lower appellate Court lias 
disallowed tho application holding that 
such a right is not attachable and cannot 
ho sold in execution of a decree. Tho de¬ 
cree-holder appeals. On his behalf it 
is urged, anl for the purposes of this de¬ 
cision it may be assumed to be correct, 
that in the eyes of Hindu law birt jijma¬ 
ni i9 immovable property. Attention has 
been called to tho decisions in Sukh Lai 
v. Bishambliar (1), Raghoo Pandcy v. 
Kassy Parey (2), Krislmahhat v. Kapab- 
hai ; (3), Balvantrav v. Purshotam Sid - 
heshvar (4). In all these cases, which 
.are oases of voluntary transfers of birt jij¬ 
mani or birt mahabrabmani, it was hold 
that this right was immovable property 
in the eyes of the Hindu law, though it 
is not properly under auy other system 
of law. This argument does not dispose of 
tho case. As I have said above, it may bo 
assumed to bo quite correct. On behalf 
of the judgment-debtor it is pointed out 

“T(191?) AJI 196=37 I C 661. 

2. (1684) 10 Cal 73. 

3. (18C9) 6 B II C R A C 137. 
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bion ever been allowed, and the reasons 
for this. In each of these cisos it is dis¬ 
tinctly held, and I must say I agree with 
the finding, that this right is a right of 
personal service and nothing more and 
nothing less. The Hindu law may have 
classified it a9 immovable property. That 
does not affect Sr 60. Civil P. C., which 
in clear terms lays down a list of certain 
properties which are not liable to attach¬ 
ment or sale and in that list there is 
Cl. (f), “any right of personal service." 
In my opinion the decision of tho Court 
below was quite correct. The property 
which tho appellant was seeking to attach 
is property which is exempt by tho law 
from attachment and sale. 

The appeal therefore fails aud is dis¬ 
missed with costs, including foes on tho 
higher scale. 

V.B./r .k. _ A pveal dismi**sd._ 

6. (1389) A W N 169 

6 . (1886) 10 Bom 395. • 

7. (1888) 12 Bom 366. 

8 . (1399) 23 Bom 131. 
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Baneuji, .T. 

Shagivan Din —Accused. 

v. 

Mahmud AH —Complainant. 

Criminal Ref. No. 184 of 1918, Decided 
on 22nd March 1918, made by Disb. 
Magistrate. Baoda. 

Workmen's Compensation Act (1859), S. 1 
—Dealer in stones is not artificer,workman or 
labourer and agreement to supplystonea does 
not come under the Act. 

Accused who de\lt in stones took an r.dvanco 
from tbo complainant under an agreement to 
supply tho lattjr with stones from time to time 
according to tlio terms of an agreement entered 
into between the parties. Accused failed to supply 
the stones and complainant made an application 
under tho Workmen’s Breach of Contract Act: 

Held: that the contract was not a contract 
by an artificer, workman or labourer nor was 
the money advauced on account of work to be 
performed by an artificer, Workman or labourer 
and that therefore the provisions of tho Work¬ 
men's Breach of Contract Act hud no applica¬ 
tion to tho cose. [P 881 C 1 2] 

Judgment. —Bhagwan Din is alleged 
to have taken an advance of Rs. 20 from 
Mahmud Ali, upon an agreement to supply 
him with certain stones from time to 
time according to tho terms of a contract 
entered into by him with Mahmud Ali. 
Ho having failed to supply the sfconos, an 
application was made to a Magistrate 
undor Act 13 of 1859 and the Magistrate 
made an order against Bhagwan Din. Tho 
learned District Magistrate is of opinion 
that the Act did not apply to a ease like 
the present and has accordingly referred 
t to this Court with the recommenda¬ 
tion that the order of the Magistrate be 
set aside. I agree with the view taken by 
the learned District Magistrate. The Act, 
as the preamble shows, is an Act for the 
granting of relief for fraudulent breach 
of contract on the part of artificers, work¬ 
men and labourers who have received 
money in advance on account of work 
which they have contracted to perform. 
S. 1 of the Act clearly shows that it ap¬ 
plies to cases whore an artificer, work¬ 
man or labourer has received money from 
a master or employer and has wifully and 
without lawful or reasonable excuse ne¬ 
glected or refused to perform or get per¬ 
formed any work which he has contracted 
to perform or get performed. In the pre. 
sent case the contract was nob a contract 
by an artificer, workman or labourer. The 
money was not advanced on account of 
work to be performed by an artificer, 
workman or labourer, and the person by 


whom the money was advanced was not 
his master or employer. The present case 
was that of an ordinary contract by a 
person who dealt in stones to supply 
certain stones to another person. The Act 
has, therefore, no application in a case of 
this kind and the learned Magistrate who 
tried the case was, in my opinion, wrong 
in holding the Act to be applicable. I ac¬ 
cept the recommendation of the learned 
District Magistrate and set aside tho order 
of the Magistrate of the First Class, dated 
2Gth November 1917. Any sum \n hich 
may have been paid in pursuance of the 
said order should be refunded. 

v B /R.K. Order set aside. 

A. I. R. 1918 Allahabad 381 (2) 

Richards, C. J. andTodball, J. 

Makhan Singh —Defendant-Appollaut. 

v. 

Jahan KuartinA another —Plaintiffs— 
Respondents. 

Second Appeal No. 275 of 1917, De¬ 
cided on 8th May 1918, from decree of 
Disb.Julgo, Mainpuri. 

Pre-emption—Price—Consideration in «nle- 
deed should betaken as true—Price excessive 

Burden of proof is shifted — Property worth 
amount stated in sale deed—Details of con¬ 
sideration need not be proved. 

In a pre-omotion suit, prima facio tho con¬ 
sideration in the sale deed is to bo takon as tho 
true consideration. Where however the plaintiff 
shows that the price is a very excessive ouo, 
ho can shift the onus on to tho vendee of show¬ 
ing that the consideration stated in tho deod was 
actually given. (p o$ 2 c 1 ] 

Whore it is found that property is worth fully 
the amount stated in tho salo-dcod, tho vondco 
is not bound to prove all tho dotails of tho con¬ 
sideration. [P 892 0 1] 

Surendra Nath Sen —for Appellant. 

S/tam Krishna Dar—tor Respondents. 

Judgment. This appeal arises out of 
a suit for pre-emption. The first Court 
granted a decree on payment of Rs 88. 
The lower appellate Court confirmed this 
deoroo. The vendees appealed. Tho first 
point taken is that tho custom is not 
proved as giving a right to the plaintiffs. 
We consider that the Courts below were 
justified in holding that the plaintiffs had 
aright of pre-emption. Tho next point 
is the question of consideration. The con¬ 
sideration stated in the sale-deod is 
Rs. 2,000. -The plaintiffs' own witno 3 s 
admitted that the property was worth 
Ra. 2,400 and there oan be no doubt that 
the property was worth at least Rupees 
2.000. It is very ditlioult to understand 
how the Courts below oame to give th 



o82 Allahabad 


Ganga Ram v. Emperor 


] lain tiffs a decree conditional upon pay¬ 
ment of Rs. 88 only. Prima facie the con¬ 
sideration in the sale-deed is to be taken 
as the true consideration. Nodoubt where 
the plaintiff shows that the price is a 
very excessive price, he can shift the onus 
on to the vendee of showing that the con¬ 
sideration stated in the deed was actually 
given. To all intents and purposes if 
Rs. 88 was the actual sum paid in the 
present case, the transaction was a gift, 
in which case there would be no right of 
pre emption at all. 

What the Courts below have really done 
is to throw the onus upon the vendee of 
proving all the details of the considera¬ 
tion, and this notwithstanding that the 
property is worth fully the amount stated 
in the sale-deed. The Courts below ap¬ 
pear to have treated the plaintiffs as if 
they were reversioners suing to set aside 
a sale-deed made by another Hindu 
female. We do not think that the Court 
was justified in treating a suit for pre¬ 
emption in this way. If the reversioners 
think fit to challenge the alienation by 
the vendor in the present case they can 
do so, but in the present pre-emption 
suit wo think the plaintiffs most pay the 
consideration stated in the sale deed. We 
accordingly vary the decree of the Court 
below by substituting the sum of Rupees 
2,000 for the sum of Rs. 88. This sum 
mu3t be paid on or before 6fch August 
next. If the sum is not paid within this 
time the suit will stand dismissed with 
costs iD all Courts. In any event the ap¬ 
pellant will get his costs of this appeal. 

V.B./R.K, Decree varied. 


1918 

‘ The copy of a wajib-ul-arz filed by the plaintiff 
shows that there is a custom of pre emption in 
the Village Dullakheri. The ruling reported a« 
hanicar Digotnbar Singh v. Kanicar Ahmed 
o tyeed Khan (i) goes to show that the wajib- 
ul-arz is a prima facie evidence of custom and 
it requires do other evidence to corroborate it." 

There is no doubt that the extract from 
a wajib-ul-arz recording a custom of pre¬ 
emption is prima facie evidence of the 
existence of the cu.-tom, and it is quite 
true that their Lordships of the Privy 
Council in the case referred to sav that it 
is unnecessary for the plaintiff to give 
instances in support of the entry. This 
does not, however, mean that the defeu- 1 
dant is not entitled to give evidence to 
show that no custom prevails in a case in 
which the plaintiff has prima facie proved! 
his case by the production of an extract; 
from the wajib-ul-arz. In our opinion 
the defendants entitled to giveevidence; 
and if he can show that there have been 
a number of sales to strangers, the Court 
is bound to take this evidence into consi¬ 
deration together with the rest of the evi¬ 
dence in making up its mind whether or 
not a custom of pre-emption exists. Wo 
have read the judgment of the first Court 
and that judgment read in conjunction 
with the judgment of the lower appellate 
Court seems to us to show that the decree 
was correct. We therefore, dismiss the 
appeal. 

V.B./R.K. Appeal dismissed f. _ 

1. A I R lOfTP C 11=37 All 129=29 I C 34 = 
42 I A 10 (P C). 
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PlGGOTT, J, 

Ganga Bam —Petitioner. 
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RlCHAKDS, C. J- AND BANEBJI, J. 

Kallu and another —Defendants Ap- 
pellants. 

Kallu Singh and of/iers—Plaintiffs— 
Respondents. 

Second Appeal No. 1541 of 1917, De. 
cided on 18th January 1917. 

Wajib-ul-arz — Entry in — Extract from 
wajib-ul-arz recording cuitom of pre-emp¬ 
tion is prima facie proof of its existence. 

An extract from a wajib-ul-arz recording a cus¬ 
tom of pre-emption is prima facie evidence of the 
existence of the custom, and it is unnecessary for 
the plaintiff to give instances in support of the 
entry, but the defondant in such a case is ootitl- 
rd to give evidence to show that no custom of 
pre-emption exists [ P 382 C 2] 

Jd. L. Agarwala — for Appellants. 

Judgment. —The learned Additional 
Judge saya: 


V. 

Emperor —Opposite Party. 

Civil Revn. No. 88 cf 1917, Decided on 

August 1917, against order of Munsif, 

3isauli, D/- 24th March 1917. 

Criminal P. C. (1898), Ss. 476 and 195— 

> rovisions of S. 476 are complete—Offence 
A kind referred to in S. 195 either com- 
nitted before Court or brought to its notice 
-S. 476 applies. 

The provisions of S. 476, Criminal P. O., are 
omplete as they stand, and it is sufficient to 
iring there provisions into operation, if tbo 
fTence in question bo one of the kind referred 
o in S. 195 of the Code and if it be either com* 
nitted before the Court which takes action 
inder S. 476 or brought under the notices of that 
lourt in the course of a judicial P roce || ! ^ c ^ 

Satya Chander Mukerji and Panna 
jal —for Petitioner, 
ir. Wallach —for ohe Crown. 
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Judgment.—These aro two applica¬ 
tions which coroe before the Court under 
the following circumstances. There was 
a litigation going on in the Court of a 
Munsif of Bisauli, in which one of the 
parties was seeking to establish the pro¬ 
position that a certain house had at one 
time belonged to one Ganga Ram. As a 
piece of evidence bearing on this question 
he undertook to prove to the Court that 
Ganga Ram had granted a ten years’ lease 
of this house in favour of one Tulshi 
Kara since deceased. It was said that 
Tulshi Ram had executed on 6tamp paper 
an agreement to hold this house as tenant 
of Ganga Ram at a cortain rent. Sum¬ 
mons was issued to Ganga Ram calling 
upon him to produce this document. 
He appeared in Court in obedience to the 
summons, tendered in evidence an agree¬ 
ment of the nature suggested, purporting 
to have been executed in his favour by 
Tulshi Ram deceased as long ago as the 
year 1895. He gav9 evidence on oath 
supporting the contract of lease in ques- 
tion and the genuineness of the document. 
A marginal witness to the said document 
named Nathu Lai was also called and 
examinod by the Court and ho gave evi¬ 
dence in support of the genuineness of the 
document. The learned Munsif oarae to 
the conclusion that the document in 
question was a forgery, that there never 
hod boon any such contract of lease, that 
it was proved by evidence that Tulshi 
Ram had never occupied the premises 
in question, that the appearance of the 
dooument was in itself suspicious and 
that if the transaction had been a genuine 
one, the document would have been re¬ 
gistered, which it was not. He issued 
notice to Ganga Ram and Nathu Lai as 
well as to two other persons, with whose 
case I am not now concerned, to show 
cause why their prosecution should not 
be ordered under the provisions of S. 476, 
Criminal P. C , and in the result he 
has ordered the prosecution of Ganga 
Ram in respect of offences punishable 
under Ss. 193 and 471, I. P. 0., and of 
Nathu Lai in respect of offenoes under 
Ss. 193 and 471/109 of the same Code. 
The applications before me aro in revision 
by Ganga Ram and by Nathu Lai against 
the said order. 

The principal point taken is that the 
provisions of S. 476, Criminal P. C 
must be regarded as governed by those 
of a. 195 of the same Code, in such a 


manner that an offence, for instance, of 
using as genuine a forged document, 
punishable under S. 471, I. P. C., would 
not fall within the purview of S. 476 
unless it had been committed by a party 
to the proceeding pending before the 
Court at the time when the offence in 
question was brought under the notice 
of that Court. There is authority for 
that proposition in the case of Jadunan- 
dan Singh v. Emperor (1). I am in¬ 
formed that there has been a decision of 
the Madras High Court to the same effect 
and one of the Bombay High Court to a 
contrary effect. With all respect tc the 
learned Judges who have taken adifforent 
view, I have little doubt that the pro¬ 
visions of S. 476, Criminal P. C., are; 
complete as they stand, and that it is: 
sufficient to bring those provisions into 
operation if the offence in question be 
one of the kind referred to in S. 195, 
Criminal P. C’, and if it be either com¬ 
mitted before the Court which takes 
action under S. 476, or brought rnnder 
notice of that Court in the course of a 
judicial proceeding. So far as the cases 
now before me are concerned, however, 
this is of purely academical intorest. 

The learned Munsif was of opinion that 
Ganga Ram and Nathu Lai had inten¬ 
tionally given false evidence before him 
in the course of a judicial proceeding and 
he was entitled to direct their prosecu¬ 
tion for the said offence. Ho saw reason 
to suspect that these two men had also 
committed some further offence punish¬ 
able under S. 471, I. P. C., or had abetted 
the commission of some such offence, in 
connexion with the document about 
which they gave evidence. Now as 
Ganga Ram and Nathu Lai were not 
parties to the suit pending in the Court 
of the Munsif when this document was 
produced in evidence, there is nothing 
in the provisions of S. 195, Criminal 
P. C.. to prevent the Magistrate from 
taking cognizance of the alleged commis¬ 
sion by either of these men of the offences 
above referred to, if he finds upon enquiry 
that the evidence laid before him dis¬ 
closed the commission of suoh offence or 
offenoes. That portion therefore of the 
order of the learned Munsif which 
dirooted the prosecution of these two 
men in respect of an offence under S. 471 
or 471/109, I. P. C., was really super¬ 
fluous^ 

~1. (1910) 37 Ual 250=1 I v, 710. 
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I have been asked further to consider 
the question whether the facts disclosed 
by the order of the learned Munsif are 
sufficient to warrant the conclusion that 
Ganga Ram, when he produced this docu¬ 
ment in Court in obe lienee to a summons, 
was fraudulently cr dishonestly using 
that document within the meaning of 
S. 471, I. P. C. I think it sufficient to 
say that this is a point which will re. 
quire careful consideration by the trying 
Magistrate, and the decision of which 
may depend on the nature of the evidence 
produced by the prosecution. One possi¬ 
ble view of the case i9 that whatever 
offence punishable under S. 471, I. P. C , 
was committed in the present case, was 
committed by that party to the suit who 
caused the production of this document 
by obtaining the issue of process against 
Ganga Ram, and that the matter to be 
considered by the trying Magistrate will 
be whether there is reason to suppose 
that Ganga Ram or Nathu Lai, or either 
• of them, abetted the commission of that 
offence. Further than this it i9 im¬ 
possible for me to deal with the point on 
the facts now before me. I find no reason 
in law for holding that the orders com¬ 
plained of were outside the jurisdiction 
of the Court below and, in my opinion, 
they were well within the discretion 
of that Court and call for no interference. 
I dismiss both these applications with 
costs. The learned Government Advo¬ 
cate who has appeared to oppose the 
applications will bo entitled to charge 
as cost9 the fee actually received by him. 
V.B./R.K. Application dismissed. 

A. I. R. 1918 Allahabad 384 (1) 

Richards, C. J. and Banerji, J. 
Ganges Flour Mills Ltd. Judgment- 
debtors—Appellants. 

v. 

Shadi Bam and another — Auction- 
purchaser and Decree-holders—Respon¬ 
dents. 

First Appeal No. 124 of 1917, Decidel 
on 15th December 1917, from order of 
Small Cause Court Judge, Cawnporo, 
D/- 13th June 1917. 

Civil P. C (1908), S. 64—Order itoying 
sale set aside on ground of fraud —Sale held 
during existence of order is valid. 

Where an order staying an execution sale is 
subsequently set aside on the ground of fraud, 
the effect is as if the order bad never been made, 
so that a sale hold during the existence of the 
ordor is a valid salo and cannot be set aside. 

[P 384 C 2] 


W. Wailach and P. L. Banerji— for 
Appellant. 

13 ■ E - O'Conor aod Motilal Nehru—lot 
Respondents. 

Judgment. —In this case an order had 
been obtained from the High Court ex 
parte, staying an execution sale which 
was to take place on 10th April 1917 for 
a period of 14 days. The order was ob¬ 
tained from this Court on 5th April 1917. 
The sale in fact took place on 10th April, 
the day fixed for the sale. It was con¬ 
ducted by an auctioneer, who admittedly 
was justified in proceeding with the sale 
so far as he was concerned. Ho had got 
no proper intimation that this Court had 
postponed the sale. Even the Judge him¬ 
self, under whose order thosale was held, 
did nob know of the ordor of this Court 
until after the time advertised for the 
sale. When the copy of the order of this 
Court was filed in the Court of the Sub¬ 
ordinate Judge the sale was actually tak¬ 
ing place. The order which was obtained 
from this Court on 5th April was sub¬ 
sequently sot aside by the same learned 
Judge who made the order, on the ground 
that the order had been obtained from 
him by fraud, misrepresentation and sup¬ 
pression of material faots. It seems to 
us therefore that the only question we 
have to decide is whether or nob the sale 
was absolutely void because it was made 
while the order of this Court was still in 
existence. In our opinion the sale was 
not void. Once the order obtained in 
this Court was set aside as having been 
obtained by fraud, it was as if the order 
had never been made. If this ordor had 
never been made it is perfectly clear that 
the 3ale was a perfectly valid sale and 
could not be set aside on any ground of 
irregularity. This being so, we think the 
appeal must be dismissed with oosts. 
Both sets of respondents were vitally 
interested in the appeal and there must 
be two sets of costs. Cost9 in this Court 
will include fee9 on the higher scale. 

V.B./r.K. Appeal dismissed. 
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Richards, C. J. and Banerji, J. 
Bhup Singh and others— Plaintiffs— 
Appellants. 

v. 

Jai Ram and o«/ters-Defondants— 


Respondents. , „ _, „ 

Second Appjal No. 904 of 1916, 
jided on 25th April 1918, 


Da- 
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! (a) Agrn Tenancy Acl (2 of 1901), S. 22 
Joint holding cultivated separately in small 
portions —Widow succeeding to portion—On 
her death nearest reversioners, cultivating 
other portions can be said to share in culti¬ 
vation under S 22 and are entitled to succeed 
—If not under S. 22 they are entitled to suc¬ 
ceed under Hindu Law. 

Eich of several* tenants of a joint holding was 
in separate possession of specific plot3 in the 
lioldiug. On the death of oaeof them his widow 
continued to b; in separate possession of that 
portion of the holdiug which the deceased had 
baon la possession of during his lifetime. On the 
death of the widow the other tenants, who were 
the nearest reversioners of the deceased, claimed 
to succeed to tho share of the deceased : 

Held, (1) that although tho plaintiffs did not 
sharo in the cultivation of the specifio plots held 
by the deceased tenant, they did share in the 
cultivation of the holding in which ho had an 
intorcst and that therefore thoy were entitled to 
succeed to his share under S. 22; (P 336 0 l] 
(2) that if S. 22 did not apply to tho case, the 
plaintiffs were entitled to succood to the share of 
tho deccaaod undor the Hindu law. [P 3SG 0 1] 
(b) Hindu Law—Succession—No Act inter¬ 
fering—Succession to Hindus is governed by 
Hindu Law. 

When a Hindu dies tho succession to his pro¬ 
perty is rogulated by the ordinary rulo3 of Hindu 
law, save so far as those rulo3 havobaen modified 
by tho provisions of some Act. [P 396 C 1] 


B . E. O'Conor and Pannalal — for 
Appellants. 

JSaldev Ram Dave —for Respondents. 

Judgment. —This appeal comes out of 
a suit in which the plaintiffs sought to 
recover certain shares in what they al¬ 
leged to be an occupancy holding. A 
pedigree will be found iu para. 6 of the 
plaint. The common ancestor was a man 
called Girdhari. Ho had a number of 


sons and amongst them one Durjan Singl: 
Durjan Singh had a son named Bhim Set 
who left a widow Mt. Jiwalia but n 
children. She died some 9 months ag 
before the present suit was instituted 
and it is to recover a ^ths share of who 
Bhim Sen held in a certain holding (viz 
one-fourth) that the present suit has bee 
brought. One of tho defendants Rosha 
Bingh alleged that he had been adopte 
by Mt. Jiwalia with authority from Bhic 
ben. It has been found by both th 
Courts below that this is not true and i 
the property was ordinary immovab! 
property, the plaintiffs would undoubt 
edly have been entitled to succeed as th 

Xi r6 r* r0 y. 0r3, ° n f r9 - In the plaint th 
plaintiffs alleged that there was one larg 

danfi'nf ■ jl Vi, ! ag03 ' that «»« desoer 
dants of Girdhari had remained in po< 

.session thereof but that it was still a join 

holding, the rent of which was jointl 

1913 A/49 50 


paid to the zamindar. Roshan Singh ad¬ 
mitted that- the holding in the two villages 
was entered in a joint khata as alleged in 
para. 2 but denial the rest of the para¬ 
graph. Para. 14 of the written state¬ 
ment is as follows: 

"Although fcbo whole khatais recorded as j:>int 
in pipars yet all the persons are in separata pos¬ 
session of their 6haro3 iu the cultivatory holding. 
The zaraiodar h ;s admitted tho contesting defen¬ 
dant to be in possession of the cultivatory holding 
and to bs adopted son." 

No issue was framed in either of the 
Courts below as to whether or not there 
was only one occupancy holding. Bub as 
we have shown.it was specifically alleged 
in the plaint that there was but one 
occupanoy holding, that is to say, that all 
the lands in the two villages constituted 
one holding as between the landlord and 
tho several persons who were entitle! to 
the occupancy holding, and that the rent 
was a joint one. These allegations were 
certainly not specifically denied in the 
written statement of Ro3hen. It i3 ad¬ 
mitted that the land is recorded as one 
holding and the papers on the record 9how 
that it is reoordel a3 a holding at one 
joint rent. The old and the present 
patwari were also examined and their 
evidence goes to show that the holding is 
a joint holding, although thedifferent per¬ 
sons in possession cultivated at different 
times separate portions. We hold that 
there wa9 only one holding. We assume 
for the purposes of our deoision that Bhim 
Sen was in separate possession during his 
lifetime of certain specific portions of the 
holding and that after hisdeath Mt.Jiwa- 
lia continued to bo in separate possession 
of that portion of tho holding which 
Bhim Sen hai been in possession of 
during his lifetime. We also aocopt, as 
we are bound to do, the finding of the 
Court below that the plaintiffs are the 
nearest reversioners and that Roshan 
Singh was not the adopted son of Bhim 
Sen. The question whioh we have to 
deoide is, whether the plaintiffs were 
entitle! to a deoree under thoso circum¬ 
stances. The first Court decided against 
the plaintiff, because it thought that Mt. 
Jiwalia, having oome into possession 
b&/ore tho passing of the Tenancy .Act, 
had thereby acquired an absolute tifcie to 
the portion of th9 oooupanoy holding in 
possession of whioh Bhim Son was before 
his death. This is nob clearly correct. 

If Bhim Sen had been a sole tenant of 
an ocoupanoy holding and died before the 
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passing of the Act, his widow would have 
succeeded him under the provisions of 
that Act but on her death the succession 
would be regulated by the provisions of 
the present Tenancy Act. The lower 
appellate Court decided against the plain¬ 
tiffs, upon the ground that the plaintiffs 
being collateral heirs were not entitled 
because they did not share in the culti¬ 
vation of the specific plots held by Bhira 
Sen and after his death by Mt. Jiwalia. 
When a Hindu dies the succession to his 
property is regulated by the ordinary 
rules of Hindu law, save so far as those 
rules have been modified by the provi¬ 
sions of some Act. The only provision 
which could prevent the plaintiff's being 
entitled to succeed upon the death of 
Mt. Jiwalia is S 22 of the present Ten¬ 
ancy Act. S. 22 allows a collateral heir 
to succeed failing lineal descendants in 
the male line and other heirs as men¬ 
tioned in the section. But it contains a 
proviso that no collateral relative shall 
be entitled to inherit who did not share 
in the cultivation of the holding at the 
time of the tenant’s death. If this sec¬ 
tion applies at all to the circumstances 
of the present case, then it is clear that 
while the plaintiffs did not share in the 
cultivation of the specific plots hell by 
Bbim Sen they did share in the cultiva¬ 
tion of the "holding” in which Bhim Sen 
had an interest. "Holding” in the proviso 
clearly means holding as that expression 
is defined in the Tenancy Act. If we 
wore asked to hold and did hold that 
S. 22 only applies while the question 
irises ns to the succession of an entire 
occupancy holding, then, the section not 
applying to the circumstances of the pre¬ 
sent c 130 , the ordinary rules of Hindu law 
would prevail and the plaintiffs would be 

entitled to succeed. 

We allow the appeal, set aside the de¬ 
crees of both the Courts below and give 
the plaintiffs a decree for possession of 
the share claimed. We send back the 
case to the Court of first instance direct¬ 
ing it to make an enquiry as to mesne 
profits up to the timo of the institution 
of the suit and also up to the date of 
delivery of possession as mentioned in 
O 20, R. 12. The Court below will then 
make * a final decree as to the amount of 
the profits. The respondents must pay 
the cc 3 ts in all Courts including in this 
Court fees on the higher scale. 

V.B./B.K. Appe al allowed. 
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Banerji and Ryves, JJ. 

IVazir Ali and another —Defendants— 
Appellants. 


v. 

Ali Islam —Plaintiff—Respondent. 
Second Appeal No. 139Sof 1916, D/- 
2nd July 1918, from decree of Dist-Judge. 
Azamgarh, dated 24th August 1916. 

Limitation Act (1908), Art. 148 — Suit for 
redemption by purchaser of portion of equity 
of redemption against purchaser of another 
portion who has redeemed whole property, 
is governed by Art. 148—Co-mortgagor ex¬ 
plained . 

All persons who stop into the shoes of tho 
original mortgagor are co-mortgagors for all pur¬ 
poses. [P 387 C 1) 

A suit by a purchaser of tho equity of redemp¬ 
tion in a part of the mortgaged property for re¬ 
demption of his share of the property against a 
purchaser of another portion of the mortgaged 
property who has redeemed the whole of the pro¬ 
perty is governed by Art. 148, and tho period of 
limitation is 6ixty years from the date on which 
tho mortgage became capable of redemption. 

[P 387 0 2) 

The possession of a mortgagee must be deemed 
to be that of the person entitled to the equity of 
redemption. IP 387 C 1,2] 

Af. L. Agarwala , S. M. Sulaiman t Tej 
Bahadur Sapru and Surendra Nath Sen 
—lor Appellants. 

Gokul Prasad— for Respondent. 


Judgment. —This appeal arises out of 
a suit for redemption brought under the 
circumstances mentioned in detail in the 
judgment of the Court below. It is un¬ 
necessary to repeat all the facts and it is 
sufficient to say that on 21st December 
1864 one Iradut Uilah made a usufruc¬ 
tuary mortgage of certain shares in four 
villages, one of which was the village 
Gangapur. The present suit is for the 
redemption of that village. Tho equity 
of redemption in one of the mortgaged 
villages, namely. Pul Ratni, was sold by 
auction and purchased by one Mazhar Ali 
in 1874. He sold it in 1882, and the share 
which he purchased ultimately came to 
one Sarju Singh. In 1887, Sarju Singn 
brought a suit for redemption and got a 
decree for redemption of all tho four 
mortgaged villages and obtained posses¬ 
sion in 1891. The present appellant 
Wazir Ali is the purchaser of the rights 
of Sarju in Gangapur and he is ln P os Ji s “ 
sion by virtue of his purchase. In ISM 
the share in Gangapur was purchased at 
auction by Kali Charan defendant lo. 
who sold it to the plaintiff on 11th Octo¬ 
ber 1913. By virtue of this pu^ase the 
plaintiff brought the present suit on 18th 



Girdhari Pasi v. Emperor (Knox, Ag. C. J.) Allahabad 387 

that provided by Art. 14S and that the 
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May 1915 for redemption of Gangapur as 
against Wazir All, who is in possession 
of that village. He has madeother persons 
parties to the suit and one of these is Mt. 
Saidan Bibi, the second appellant, the 
widow of Iradut Ullah, the mortgagor. 
The Court of first instance decreed the 
claim and the decree of that Court was 
confirmed by the lower appellate Court. 

The first contention raised before us on 
behalf of the appellants is that the claim 
is time-barred. This point is concluded 
by the authority of the Full Bench deci¬ 
sion in Ashfaq Ahmad v. Wazir Ali (1). 
This ease has been followed in subsequent 
cases by this Court and we as a Divi¬ 
sional Bench are bound by it. Following 
that ruling wo must hold that the limita¬ 
tion applicable to a suit of this descrip¬ 
tion is that provided by Art. 148, namely, 
sixty years from the date on which the 
mortgage became capable of redemption. 
It is contended that the word "co-mort¬ 
gagor” should not be extended to pur¬ 
chasers of the equity of redemption. Wo 
are unable to agree with this contention. 
All persona who have stepped into the 
shoos of the original mortgagor are "co- 
mortgagors” for all purposes and there¬ 
fore the rule laid down in the Full Bench 
oase is applicable to the present case, 
which is that of a purchaser of the equity 
of redemption in a part of the mortgaged 
property. The learned Counsel for the 
appellant referred to the case of Jai 
Kishen Joshi v. Budhanand Joshi (2). 
That case so far from helping him seems 
to us to bo against his contentien. That 
case was decided on the ground that the 
representative of the mortgagor who had 
redeemed the mortgage had asserted a 
proprietary title and claimed adversely 
to the true owner. It was held that in a 
case of that description Art. 144 would 
apply but one of the learned Judges who 
decided the case observed as follows at 

P ‘4f 7 T°fi\ h S! r A Por i (u A - L - J -' ): 

It Jaldat had not doalt furthor wHh tho nrn- 

it 0 r thoD l |iin a tff | mere !2 tak ? poS3293ion and held 
it, tho plaintiff would under tho ruling of thiq 

had a period of sixty years from tho dato of tho 
mortgage of 1860 within which to recover hie 

SrSfiS? Ja ‘ dat ‘ o' his C eh 0 a r re h of 

We are accordingly of opinion that the 


suit was not barred by limitation. It was 
next contended that the suit should b t 
deemed to be one for a declaratory decree 
as regards the title of the plaintiff or his 
vendor Kali Charan.This contention is, in 
our opinion, untenable as the suit is net for 
a declaratory decree but for consequen¬ 
tial relief, namely, redemption of the 
mortgage and possession of the property. 
For the purpose of maintaining the suit 
it was necessary for the plaintiff to ask 
the Court to declare his title. The last 
contention pub forward was that as Kali 
Charan did not bring a suit to assert his 
title within twelve years of the date of 
his purchase, that title must be deemed 
to have become extinct. This contention 
has no force inasmuch as Kali Charan 
had no occasion to bring a suit to est¬ 
ablish his title. The mortgagee was in 
possession an l the possession of tho mort¬ 
gagee muse bo deemed to be that of the 
person entitled to the equity of redemp¬ 
tion. For these reasons the appeal must, 
in our opinion, fail. Wo dismiss it with 
costs. 

V.B./r.K. Appeal dismissed . 
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Knox. Ag. C. J. 

Girdhari Pasi-- Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Ravn. No. 169 of 1918, De¬ 
cide 1 on 15th May 1918, from the order 
of Disfc. Magistrate, Jaunpar. 

^9 rimi . n *i Tribc * Ad (3 of 1911), S. 22 
,*1 Government Rule*, R. 8 U)— 

Change of residence" illustrated — Neglect 
to notify absence from residence is offence. 

Accused, a member of a criunual tribe, who wag 
registered whil* bo whs in jell, wont after his 
reli.se Oavilligo which was not within tho 

,° ,‘ he 6Ulior > within tho 

h'nlls of which ho resided and stayed tboro for 
ODC or two d 4vs: 

/i* * h * tn i Rtft y for such a short porlod 

within" 0 ,^’ co,, '"? ,r = J of residence 

within tho weaning of rule 8 (a) of tho rules 

' r A nl " d I , bv th ® kooal Government for tho purposes 
of the U. P. Criminal Tribes Ao’.; P 

0 j) that tho accused was guilty ol neglect to 
notify to the oflicer-in-charge of tho Polico sta- 
t.on w,thin tho limits of which ho resided Ms 
absence from that rosidonco. fp qco p , 1 

A B C 77 am „ ( „„-,„ r Applicant, 0 ’ 

It. Mai -oms^n for the Crown. 
Judgment.-Girdhari Pasi. a member 

of S r ul'fKi T^ to .r« h J° h the P r ° v ' 9 *°n3 

Snnis 10 ki W, u AotSo ? . 1911 ' ha ™ boon made 
applicable by notification of the Local 

Government, was oonvioted beforo a' 
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Magistrate'at Taunpur of haviDgcommitted 
an offence under S. 22, Cl. (2)(a), Crimi¬ 
nal Tribes Act 3 of 1911. There is no 
doubt whatever as to Girlhari having 
been registered as a member of a crimi¬ 
nal tribe. The lule which he is said to 
have violated, is R. 8 (a), made by the 
Lieutenant Governor for the purposes of 
the Criminal Tribes Act. According to 
that rule every registered member is to 
notify in person to the officer-in-charge 
of the Police station within the limits of 
which he is for the time being residing, 
his place of residence, any change or in¬ 
tended change of residence, and any ab¬ 
sence or intended absence from his resi¬ 
dence. The ragistration sheet was ap¬ 
parently drawn up in jail at the time 
when Girdhari was still in jail. It sots 
out that Girdhari resided at Barauli 
within the limits of the Police station 
Maryahu. 

The document apparently hears no date 
unless the figures, 11th Tune 1917. placed 
over the thumb impression of tho accused 
are to be considered tho dato. If so, 
Girdhari wa9 under sentence to remain in 
jail until 2nd November 1917. It isquite 
clear that he could not possibly notify, 
in person to the officer-in-charge of Mary¬ 
ahu, his place of residence. After his 
reloaso ho appears to have gone to a vil¬ 
lage which was not within the jurisdic¬ 
tion of Maryahu Police station but with¬ 
in tho jurisdiction of Badlapur Police 
station. I do net think his stay at the 
village Rori which appears to have been 
merely for a day or two can bo consider¬ 
ed as a change of residence coming under 
R. 8 (a). If he committed any offence 
at all which can he brought under R. 8 
(a) it was his neglect to notify in person 
to tho officer-in-charge of Maryahu his 
residence at Maryahu and his absence 
from that residence. This will be sim¬ 
ply a technical offence under the circum¬ 
stances and I consider that tho time pass¬ 
ed by Girdhari in imprisonment is suffi¬ 
cient. The bail, which he has entorod, 
will he discharged. 

V.B./R.K. 


Sentence reduced . 
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Banerji and Ryyes, JJ. 

Batan Moli— Appellant. 

v. 

Tilak Chand and oi/iers-Respondents 
Second Appeal No. 106G of 191G, 
cided on 4th June 1918. 


De- 


Specific Relief Act(1877), S. 42 —Several 
persons claiming property as heirs on death 
of a person—Property in dispute in posses¬ 
sion of tenant refusing to pay rent except to 
rightful owner—Each owner can sue for 
declaration of title without cuing for posses¬ 
sion. 

Where on the death of a person several porsous 
claim to bo his heirs and tho property in dispute 
is in p:s : e3sion of a tenant who refuses to pay 
rent to cither party until one party or tbo other 
establishes his title to the property, the possession 
of the tenaut mu3t be deemed to be on behalf of 
rightful owner and each of tho claimants is 
entitledto bring a suit for a declaration of his 
title without suing for possession of the property 
in dispute. IP 3S9 C 1) 

Tej Bahadur Sapru and Nilial Chand 
—for Appellant. 

S. .4. Haidar and S. M . Sulaiman — 
for Respondents. 

Judgment.—This and tho connected 
Appeal No. 1065 of 1916 arise out of a 
suit brought by Mt. Ratan Mofci for a 
declaration that a sale doed executed by 
Jagan Lai, defendant 3. in favour of Tilak 
Cliand and Ilushiar Singh, defendants 1 
and 2, on 14th February 1911 U null and 
void as agaiust her interest. Tho sale- 
deed relates to a shop which admittedly 
belonged originally to one Chunni Lai. 
Cliunni Lai had a 9on Kunwar Son, whose 
widow was Mt. Badamo. It is alleged 
by one party and denied by the other 
that Kunwar Sen predeceased his father, 
but tho fact is admitted that after Kun¬ 
war Sen’s death Mt. Badamo was in pos¬ 
session. It is alleged on behalf of tho 
plaintiff that the affairs of Mt. Badamo 
wore managed by her son in-law, Fakir 
Chand. In 1381 Mt. Badamo made a 
gift in favour of Roshan Lai, the son of 
Fakir Chani by Badarao’s daughter. 
Fakir Chand had another wife by whom 
he had auother son, Mahabir defen¬ 
dant 5. Roshau Lai died in 1900 
leaving his widow Mt. Parsandi defen¬ 
dant 4. On 22nd Juno 1911, Parsandi 
made a gift in favour of the plaintiff. 
By virtue of this gift tho plaintiff claims 
to bo tho owner of the property and she 
alleges that Jagan Lai had no right to sell 
it to Tilak Chand and Hoshiar Singh. 
The defendant Mahabirclaims the owner¬ 
ship of the property by reason of his being 
the son of Fakir Chand who, ho says, 
became entitled to it under the gift made 
in favour of Roshan Lai. Mahabir has 
therefore been arrayed as a defendant. 
Tho Court of first instance made a decree, 
in the plaintiff’s favour but the . 
appellate Court has reversed it without 
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trying tho suit on the merits but only on 
the ground that the plaintiff was entitled 
to further relief that she ought to have 
claimed possession of the property and 
that as she had not done so 3. 42, Specific 
Relief Act, barred thajclaim. The lower 
appellate Court holds that the shop being 
in the possession of one Moti Lai who ex¬ 
ecuted a rent agreement in 1006 in favour 
of Fakir Chand the plaintiff must be 
deemed to be out of possession and 
must be hold that Fakir ChaDd was in 
possession and after his death Mahabir 
Prasad (his son) is in possession. 

Tho plaintiff has preferrel this appeal 
and it is contended on her behalf that 
having rogard to the circumstances of the 
case the only relief that she could have 
claimed was a declaratory decree. In our 
opinion this ‘contention is well founded. 
It has been found by the lower appellate 
Court that a rent agreement was executed 
in favour of Fakir Chanl ; but it has also 
found that Moti Lai paid rent to Mt. 
Badamo so long as she lived and that 
after Badamo’s death Moti Lai refused to 
pay rent to either party uutil one party 
or the other established his or her title 
to tho property. This being the state 
of things, Moti Lai's possession cannot be 
said to bo the possession of the defendant 
Mahabir, It is true that as between a 
landlord and his tenant tho latter is 
estopped from denying tho title of the 
former. But there is no question in the 
present case as botweon landlord and 
tenant. Thorefore the numerous rulings 
which have been oitod .on behalf of the 
respondents do not seem to us to havo 
any bearing on this case. Moti Lai 
having refused to pay rent to any one 
his possession oan only bo -deemed 
to bo possession on behalf of the right¬ 
ful owner and fchoreforo tho Court in 
this case instead of dismissing the suit 
on a preliminary ground should have 
tried the question of title and deter¬ 
mined whether title was in the plaintiff 
or in Mahabir or in defendants 1 — 3. As 
|Qo question of title has been tried it can- 
mot be said that the possession of Moti 
Lai is the possession of Mahabir: Tho 
jplaintiff could not frame the present suit 
as a suit.for possession inasmuoh as tho 
jperson in possession, namely, Moti Lal. has 
not denied her right and she has con¬ 
sequently no cause of action against him. 
Under these oiroumsfcances we are of 
opinion that the decree of tho Court below 


is incorrect and must be set aside. We ac¬ 
cordingly allow the appeal discharge the 
decree of the lower appellate Court and 
remand the case to that Court with 
directions to ro-admit it under its origi¬ 
nal number in the register and to try it 
on the merits bearing in mini tho ob¬ 
servations mide above. Costs here and 
hitherto will be costs in the cause. 

v.b./r.k. Apreil decreed. 
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Full Bench 

Knox, Ag. C. J., Banerji and 
Tudball, J.T. 

Narsingh Sahai —Defendant Appel¬ 
lant. 

v. 

Sheo Prasad —Plaiutiff—Respondent. 

Second Appeal No. 420 of 1916, Deci¬ 
ded on 16th July and 8th August 1917, 
against decision of Diet. Judge, Furrukha- 

bad, D/- 3rd December 1915. 

(a) Civil P. C (5 of 1908', S. 122 — Scope 
of power to make rules—No power to touch 
Limitation Act exists. 

Under S. 122, Civil P. C. the High Court ha 9 
powor to alter, amend and add to rules of pro' 
cedurelaid down by the Codo, but nowhero has 
any power been giveu to it to touch the Limita¬ 
tion Act. IP 890 C 1] 

(b) Allahabad High Court Rules, Ch. 3. 

R. 2 — Scope—It does not affect or alter 

S. 12, Limitation Act—Time required to ob¬ 
tain copy of judgment cannot be excluded— 
Limitation Act (9 of 1908), S. 12. 

Rulo 2, Ch. 3, Allahabad High Court Rules, 
requires that no memorandum of appeal from an 
appellate decreo or from any order shall bo pre¬ 
sented unloan accompanied by a oopy of tho de¬ 
creo or order appealod against and, whore it 
oxists, a copy of the judgment of the Court of 
first instance. This rule howovor was not in¬ 
tended to alter and canuot bo construed as in 
any way altoriog the provisions of S. 12, Limi¬ 
tation Act. An appellant therefore is not en¬ 
titled to exclude from the period prescribed for 
filing an apppeal tho days spont iu obtaining 
a copy of tho judgment of tho Court of first 
instance. [p 990 C 2] 

S. A. Haider and P. L. Bancrji — for 
Appellant. 

Gulzari Lal and S. N . Sen — for Res¬ 
pondent. 

Judgment. —The question that has 
been referred to this Full Bench for 
decision is: Whether this appeal, out of 
which the quostion arises, is barred by 
limitation or not? In order to decide 
this point it is necessary to oonsider firet 
tho date on which the judgment of the 
lower appellate Court was passed and 
the days that it took the appellant to 
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obtain copies of the judgment and decree 
complained of. The judgment was* pro¬ 
nounced on 3rd December 1915. We 
find from the record that an application 
for the copy both of the judgment and 
decree was made on 7th December 1915, 
and that that copy could have been ob¬ 
tained on 18th December 1915. The 
appellant therefore had at his disposal 
the minety days prescribed for the ap. 
peal plus a period of twelve days, the 
time requisite to obtain copies of the 
judgment and decree complained of. The 
appeal was filed in this Court on 15th 
March 191G, and was thus one day be¬ 
yond the time allowed by the Limitation 
Act. Prima facie therefore it appears 
that the appeal at the time when it was 
presented to the Court was barred. But 
the appellant seeks to call to his aid a 
period of another eleven days, more or 
los3, and the ground on which he seeks 
the addition of this period is that under 
R. 2, Ch. 3, this Court has made a rule 
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would further say that the rule as it 
stands was never intended to and can in 
no way be construed as altering in any 
way the Limitation Act. This Court 
has power to alter, amend and add 
to rules of procedure laid down by the 
Cole of Civil Procedure, vide S. 122, but 
nowhere has any power been given to it 
to touch the Limitation Act. Our answer 
then to the question which has been sent 
to us i3 that the present appeal is barred 
by limitation. We have not got to deter¬ 
mine whether this is a case in which the 
provisions of S. 5, Lira. Act, are to 
be applied. That is a matter for the 
Bench hearing the appeal. 

v.b./r.k. Answer accordingly . 
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Banerji, J. 

Maturwa —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 156 of 1918, Deci- 


that 

“no memorandum of appeal from an appellate 
decree or from any order shall be presented 
unless accompanied by a copy of the decreo or 
order appealed against and, where -it exists, a 
copy of the judgment of- the Court of first 
instance." 

His contention is that as he could not 
present his memorandum of appeal unless 
it was accompaniel by the copy of the 
judgment of the Court of first instance, 
ho can claim the additional period which 
was requisite for the obtaining of the 
copy of the said judgment. In the pre¬ 
sent case that period was a period of 
eleven days. When the memorandum of 
appeal was presented to this Court, it 
was, as a matter of fact, accompanied by 
the documents which the Code of Civil 
Procedure and the rule of this Court 
required should accompany it. But as 
wo have already 9tated above, the date of 
presentation was one day beyond the 
period of time allowed by the Limitation 
Act. Now S. 12, Lim. Act, is perfectly 
clear and its language in no way ambi¬ 
guous. It lays down in Cl. 3, S. 12 of 
the Act that 

“ wboro a decree is appealed from or sought to 
bo reviewed, tho time requisito for obtaining a 
copy of the judgment on which it is foundod 
shall also bs excluded.” 

Nothing further is said, and we are 
unanimous in holding that this Court 
has no power by any rule that it may 
make to alter tho period of limitation 
prescribed by the Limitation Act. Wo 


ded on 20th March 1918, male by Sos9. 
Judge. Saharanpur. 

Gambling Act (3 of 1867), S. 13 — Order 
of confiscation of money found in pos»eiiion 
of accused is illegal. 

Under S. 13, all that can bo confiscated 
aro tho instruments of gaming. 

An order thereforo confiscating tho money 
found in possession of an accused convicted un¬ 
der tho Gambling Act is illegal and must bo sot 
aside. IP 300 C 2) 

R. Malcomson —for tho Crown. 

Judgment. —The accused in this case 
was convicted under the Gambling Act. 
Tho Magistrate who convicted him or¬ 
dered confiscation of the money which 
was found in his po3se39ion. The learned 
Sessions Judge lias roported the ca9e to 
this Court, with* the recommendation 
that this portion of tho learned Magis¬ 
trate’s order should be set aside as not 
being in conformity with law. It is clear 
from the language of S. 13, Gambling Act 
that all that could bo confiscated, wore 
tho instruments of gaming. This was 
so held in the case to which the learned 
Sessions Judge refers. According there¬ 
foro to the recommoudations of the 
learned Sessions Judge, I set aside so 
much of the order of the Magistrate as 
directs tho confiscation of tho mone> 
found in the po33e3sion of tho accused 
and direct that it bo refunded to him. 

V.B./r.K. Order partly set aside. 
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A. I R. 1918 Allahadad 391 (1) 

Knox, J. 

Mewa Bam —Applicant. 

v. 


Mt. Janki (Piggott, J.) Allahabad 301 

This ground is not set out in S. 526, Cri¬ 
minal P. C. and I have not been referred 
to any precedent shov^ing that this is the 
interpretation to be placed upon S. 526 (e), 


Narain Das and others Opposite 

Parties. , 

Miss. Criminal Case No. 82 of 1018, 


Decided on 1st May 1918. 

Criminal P. C. (1898), S. 526 (e)-One 
Magistrate of Bench friend of accuied if no 
•ufficient ground for transfer. 

Cjmplaiuaat applied for the transfer of his 
case from a Bauch of Magistrates on the ground 
that one of the Magistrates was a friend of the 
accused and that it would be belter if the case 
were tried by soma Magistrate who knew noth¬ 
ing about tho parties and that justice was more 
likely to be obtained from such an officer : 

Held: that this was not a sufficient'ground 
for ordering a transfer of tho case from tho 
Bench [P 391 C 1.2] 

Ishaq Khan —for Applicant. 

N. Upadhya —for Opposite Parties. 


Criminal P. C. I shall not venture even 
to suppose that the learned gentlemen 
who sib on .the Bench with Lala Ram 
Nath are so indifferent to their reputation 
and so subservient as to allow Lala Ram 
Nath to lead them to pass an order con¬ 
trary to what seems to them to be just. 
I see absolutely no ground for interfering 
and direct that the case proceed to trial 
with all 9peed, the stay order is is dis 
charged. 

v.b./r.K. Order discharged . 

A. I. R. 1918 Allahabad 391 (2) 

PIGGOTT, J. 

Pahltvan Singh —Plaintiff—Applicant. 

v. 


Judgment. —This is an application for 
the transfer of a case of w hich the number 
i3 given and is said to be between Mewa 
Ram and Narain Das and othars, residents 
of Etawah. The ca90 is said to be pending 
in tho Courtof Bench Magitrates, Etawah. 
Tho application is that it be transferred 
from that Court to some other Magistrate 
of Etawah competent to try the case. It 
is supported by an affidavit of the vaguest 
description. No date whatever is given 
in the affidavit from beginning to end. 
There is nothing to show that the person 
who swore to the affidavit, was in Court 
on any particular date or was in Court on 
every date when the case came up for 
trial. The deponent says that Lala Ram 
Nath, one'of the Bench Magistrates, is a 
personal friend of the accused Narain 
Das and bis two sons. He also says that 
the acounedare in debt to Lala Ram Nath, 
the said Bench Magistrate. He gives no 
foundation for the first of the two allega¬ 
tions. The second is said to re 9 b upon a 
.copy of a mortgage-deed 12 years old ob¬ 
tained from the registration office a few 
days ago. Suoh an affidavit is not worth 
the paper on which it is written. I am 
told that the application is made under 
S. 526 (e), Criminal P. C., and that the 
transfer sought, is expedient for the ends 
of justice. The learned counsel who ap- 
pears i a support of the- application ex¬ 
plains that it would be better for both 
parties that this case should bo heard by 
some one who knows nothing about them 
and that it is more likely that justice 
will be obtained ‘from suoh an officer. 


Mt. Janki and others —Defendants— 
Opposite Parties. 

Civil Revn. No. 97 of 1917, Decided on 
4th July 1917, against order of Small 
Cause Court Judge, Mainpuri, D-/ 4th 
January 1917. 

Hindu Law—Debt—Coparcener—Debt not 
for family necessity — Decree should be 
against self-acquired property in hands of 
heirs. 

In a suit on a bond executed by a deceased 
member of a joint Hindu family, not being for 
tho benefit or on behalf of the family, the decree 
should bo against tbo self-acquirod proportv of 
the deceased in tho hands of his heirs. [P 392 0 1] 

Baleshrcari Prasad —for Applicant. 

Judgment. —On tho findings of the 
Court bolow there should have been an 
ex parte deoree against Mt. Janki, widow 
of Baldeo, for the sum olaimed, with 
cost9, suoh decree to be recoverable only 
against any self-acquired property of the 
deceased, Baldeo, which might be found 
in the possession of the widow. The 
lower Court was quite entitled on the 
pleadings to try an issue whether Baldeo 
had died joint or separate from his bro¬ 
thers Chunni.-Gokal and Baohohu ; and 
having come to the finding that, at the 
time of Baldeo’s death tho four brothers 
were members of a joint undivided Hindu 
family it has rightly held that the joint 
family property whatever it might be, in 
the hands of the remaining brothers by 
survivorship could not ‘be liable for a 
debt incurred by Baldeo, in the absence 
of any evidence that it was inourred on 
behalf of the joint family or for the be¬ 
nefit of that family. I doubt whether 
the modification of the deoree of the 
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Court below to-which I think the plain- 
tWl is entitled as a matter of law will 
be of any particular benefit to him. The 
object of this application seems to have 
been to obtain a decree against the 
brothers. However as the matter has 
been taken up in revision by this'Court, 
and as the decreo of the Court below ap¬ 
pears open to objection on this point, 

I am prepared to modify it. The suit 
will therefore stand dismissed as against 
the defendants Chunui, Gokal and Bach- 
chu with ccsts both hero and in the 
Court below. It will bo decreed with 
)osts in the Court below as against the 
iefendant Mt. Janki, with this proviso 
ohat the amount of the decree will bo 
recoverable only from any 3elf-acquire 1 
property of the deceased Baldeo which 
may he in the possession of this judg¬ 
ment-debtor. 

WB./r.k. Decree modified. 


HANUMAN (Tudball, J.) 1918 

made. The property mortgaged was sir 
plots. Later cn after the year 1902, the 
mortgagor’s proprietary rights wore sold 
and purchased by the defendants or some 
of them or the predecessors of some of 
them. Subsequently the defendants (or 
some of them) purchased the mortgagee 
rights. It is unnecessary to discuss which 
o: the defendants purchased which of the 
mortgagee rights. Then the present suit 
was instituted to redeem the mortgage of 
1S9S. The Court of first instance decreed 
the claim. The lower appellate Court 
reversed the decreo of the Court of first 
instance and dismissed the suit. On the 
c\se coming before a Single Judge of this 
Court it was referred to a larger Bench. 

The argument in favour of the defend¬ 
ants is that the plaintiff having lost his 
proprietary right has ceased to have any 
interest in the property and he cannot 
therefore redeem. It is said that what he 
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Richards, 0. J. and Tudball, J. 

Mo ft owed Husain Till an —Plaint i ff— 
Appellant. 


Eanuman and others —Defendants— 
Respondents. 

Second Appeal No. 1925 of 1916, Deci¬ 
ded on 7th August 1918, from a decree of 
Diet. Judge, Gorakhpur. 

Tronsfer of Property Act (1882), S. 91 — 
Usufructuary mortgoge*of sir plots—Proprie¬ 
tory rights lold in execution of decree—Pur¬ 
chaser u I so purchasing mortgagee’s rights— 
Mortgagor r.s ex-proprietary tenant is enti¬ 
tled to redeem under S, 91—Agra Tenancy 
Act (2 of 1901). S. IQ. 

Plaintiff executed a usufructuary mortgage of 
certain sir plots. Subsequently bis proprietary 
rights in the land were sold and were purchased 
by the defendants, who later on also purchased 
the mortgagee rights -in the sir plots. Plaintiff 
brought a suit to redeem tbe usufructuary mort¬ 
gage executed by him: 

Held : that as soon as the plaintiff's proprietary 
rights were sold he became an ex-proprietary 
tenant of the sir plots under S. 10 and that as 
the mortgage stood between him arid bis right to 
cccupv tLo hind as an cx-proprietary tenant, he 
was a person who had an interest in the property 
within tbe meaning of S. 9J, and was therefore . 
entitled to redeem it. [P 902 C 2] 

Kamalakanta Varum —for Appellant. 

liar Hans Sahai —for Respondents. 

Richards, C. J.—This appeal arises 
out of a suit for redemption. The facts 
may ho very shortly stated for the pur¬ 
pose of explaining the question which we 
have to decide. In the years 1898 and 
1699 t\so usufructuary mortgages wero 


mortgaged was his proprietary right in 
the sir plot. When the propriotary right 
was sold the right to redeem the mort¬ 
gage (if any) was transferred to the vendee 
of the proprietary right. This is the 
argument. I consider that the conten¬ 
tion is not well founded. As soon as the 
proprietary rights of the mortgagor were 
sold ho became entitled to the rights 
which the Tenancy Act gives to an ex¬ 
proprietor in respect of his sir land, that 
is tho right to occupy the sir land at a 
preferential rent so long as that ront is 
paid and the statutory conditions fulfilled. 
The mortgage of 189S stood between the 
mortgagor and his right to occupy tho sir 
land as an ex-proprietary tenant and in 
my opinion ho was a person who had an 
interest in the property within the mean¬ 
ing of S. 91, T. P. Act. In my opinion ifj 
the mortgagor, or his representative, of 
the mortgage of 1898 had gone to the 
original usufructuary mortgagee, and if 
that usufructuary mortgagee bad never 
parted with bis mortgagee rights, the 
mortgagee would have no answer to tho 
claim for redemption upon payment of 
tho mortgago money. If the original 
mortgagee would have had no defence to 
such a suit, I cannot see that the pur¬ 
chaser of mortgagee rights, even if he has 
also acquired the proprietary rights, has 
any answer to a suit for redemption. I 
would allow the appeal and restore the 
decree of the Court of first instance. 

Tudball, J.—I fully agree. V, ben 
tbe appellant’s proprietary rights were 
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sold the law reserved lo the ex-proprietor 
one out of his bundle of rights, so that he 
certainly still retains an interest in the 
property mortgaged sufficient in my opi¬ 
nion to enable him to redeem. 

By the Court.—Wo allow the appeal, 
set aside the decreo of the lower appellate 
Court and restore the decreo of the Court 
of first instance with costs in ail Courts. 
We extend the time for payment to three 
months from this date. 

V.B./R.K. Appeal allowed. 
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PlGGOTT AND WALSJ1, J J. 

Gumanan and others —Defendants — 
Appellants. 

v. 

Jahangira —Plaintiff—Respondent. 

First Appeal No. 250 of 1916, Decided 
on 22nrl March 1918, from decree of 
Addl, Sub-Judge, Meerut. 

Hindu Low—Reversioner—Widow—Gifl by 
—Suit by reversioner, with possibility of suc¬ 
ceeding to estate, for declaration that gift 
shall not affect his rights is not maintainable 
—Nearest reversioner minor — Distant re¬ 
versionary heir is not entitled to sue. 

The right to maintain a suit for a declatation, 
that a gift made by a widow of her husband’s 
properly of which she was in possession shall 
not affect tho rights of tho revorsioner9 of the 
husband, does not belong to any ono who may 
hove a possibility of succoading to the estate of 
inheritance hold by the widow for her life. As 
a gonera! rule tho suit must ba brought by tho 
presumptive reversionary heir,It may be brought 
by a more distant heir, if those nearer in tho 
lino of succession aro in collusion with tha 
widow or have precluded themselves from inter¬ 
fering. 

Tho minority of tho nearest rovoraioner who 
is entitled to sue Is not of itself sufficient to 
entitlo a distant revorsionary hoir to maintain 
a [P 393 0 2; P 394 C 1 ] 

Nehal Chand —for Appellants. 

Sheo Dchal Sinha —for Respondent. 

Judgment. This is an appeal by the 
defendants in a suit for a declaration 
which arose on the following state of 
facts. One Tota died, leaving him sur¬ 
viving a widow Mb. Gumanan and a 
daughter named Mt. Khajani. This 
daughter has been married, presumably 
sinco her father’s death, and is now the 
mother of an infant son named Surju. 
Before the birth of the daughter’s son, 
the nearest reversioners under the Hindu 
iaw, after the life estate of the widow 
° f t ^e daughter, were two persons 
namedI Tulshi and Jahangira. They are 
distant male agnates, according to the 
pedigree set up in the plaint, and are 
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eiual in the degree, their grandfathers 
having been own brothers. Mt. Guma. 
nan ba3 contracted a second marriage 
(the parties belong to the Jat caste) with 
Tulshi, one cf the aforesaid reversioners, 
and has borne him children. She has 
now executed a deed of gift of ono-half of 
her late husband’s estate in favour of her 
sons by Tulshi. Jahangir?- brought tho 
suit out of which this appeal arises for a 
declaration that this alienation will not 
bind him after the death of tho widow. 
In the plaint as filed the existence of 
Mb. Khajani and her son, Surju, was 
simply ignored. Ttie defendants made it 
a part of their defence that even after 
the life estates of the widow and the 
daughter came to an end, the next heir 
to the estate would he Surju, son of 
Khajani and neither the plaintiff Jahan¬ 
gira nor his alleged joint roversioner 
Tulshi. The parties were at issue upon 
various questions of fact in tho Court 
below. On tho one band the defendants 
put the plaintiff to proof of tho pedigree 
set up by him. On the other hand the 
plaintiff alleged that Mt. Khajani was- 
not the daughter of Tota at all. It seems 
to have been suggested that she was a 
daughter of Tulshi by a former wife, 
whom ho bad married before ho con¬ 
tracted his union with Mt. Gumanan. 
These questions of fact have been deter¬ 
mined by the learned Subordinate Judge 
in the sonse already stated, aud the 
patties before this Court are not pre¬ 
pared to contest these findings of faot. 

Tho appeal is based fchoroforo upon a 
single quostion of law, the contention 
being that Jahangira should nob be per¬ 
mitted to maintain the suit, seeing that ho 
is not the persumptive roversioner to the 
estate of Tota in the presence of tho 
daughter’s son, Surju. Sinco the decision 
of their Lordships of tho Privy Council 
in Rani Anand Exmwar v. Court of 
Wards (l), this question of law may be 
regarded as having been definitely* settled. 
The right to maintain a suit of this sort 
does not belong to any ono who may have 
a possibility of succeeding to the estate 
of inheritance held by the widow for her 
life. As a general rule the suit must be 
brought by the presumptive reversionary 
heir. It may be brought by a more dis 
tant heir, if those nearer in line of suc¬ 
cession aro in collusion with the widow 
or have precluded t hemselves from inter- 

1. (1831) 6 Oal 764=3 1 A U (P. 0.)7 - 
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fering. These principles were applied by 
a Bench of this Court in a case very 
similar to the present, that of Meghu 
Iiai v. Ram Khelawan Rai (2), and this 
decision seems to be clearly in favour of 
the defendants appellants and against the 
view taken by the Court below. The 
learned Subordinate Judge founded his 
decision ou the case of Raja Dei w.Umed 
Singh (3). That case would he on ali 
fours with the present if the gift by 
Mt. Gumanan had been in favour of the 
minor Surju, son of Mt. Khajani. It 
•could then have been ^aid that the donee 
wa9 precluded from suing to contest the 
validity of the gift and that a more dis¬ 
tant reversionary heir was entitled to 
•come forward and assert his rights. On 
the facts now before us, the only arguable 
plea which can be taken on behalf of the 
plaintiff-respondent is based upon the 
fact of Surju’s minority. This however 
in no way precludes the bringing of a 
suit by a next friend on his behalf. In 
the plaint itself there is no suggestion of 
collusion on the part of the minor, or of 
the minor s mother as his natural guard- 


. loHAGWANTA (Tudball, J.) 1918 

panied by a copy of the decree. The Court can- 
not disreopo with it. (P r oi 

(b, Civil P. C. (1908). S. 47 aid 0 4? 

' A “° rdcr J un J dcr S - 47 Appeal—Copy 0 f 
judgment and decree must be filed —Order 
under S. 47 being decree—Appeal therefrom 
is governed by O. 41. 

Where there is a judgment and decree based 
thereon on a question within S. 47. Civil P. C. 
a valid appeal is not filed by presenting a memo¬ 
randum of appeal without a copy of the decree. 

0 i, . IP 336 C 1) 

demote.— An execution proceeding is a proceed¬ 
ing in the suit and the formal decision of a point 
within S. 47, Civil P. C.. is a decree in that 6uit 
inter partes and the procedure in an appeal 
therefrom is that laid d>wn in 0. 41, Civii P. 

1009 * (P 396 Cl] 

Kamala Kant Verma —for Appellant. 
S. M. Sulaimayi — for Respondent. 

Tudball, J. —The facts of this case are 
as follows:—The respondent's predeces- 
sor-in-title obtained a decree for sale 
against the appellant and others in the 
year 1897. Execution of the decree was 
obtained on many occasions but the de¬ 
cree has not yet been satisfied. Anothes 
application for execution has now been 
made. The present appellant and one 
other objected that the execution of the 


ian. Their interest is simply ignored. 
On this state of facts the plaintiff cannot 
claim tho benefit of the exceptions re¬ 
cognized by their Lordships of the Privy 
Council to the general principle that the 
suit for a declaration of this sort must 
be brought by the presumptive rever¬ 
sionary heir. This appeal therefore must 
succeed. We allow it accordingly and 
setting aside thedecreeof the Court below 
dismiss the plaintiff's suit with costs 
throughout. 

V.B./R.K. A ppeal allowed. 

V. (1913) 36 All 826=19 I O H14. 

3. (1912) 34 All 207 = 13 1 C 632. 
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Tudball and Walsh, JJ. 

Qasin Ali Khan— -Judgment-debtor — 
Appellant. 

v. 

Mt. Bhagwanta Kuar —Decree-holdor 
—Respondent. 

Ex. First Appeal No. 41of 1917, Decided 
on 7th August 1917, against deciiion of 
Sub-Judge, Azamgarh, D/-23rd Septem¬ 
ber 1918. 

(a) Civil P. C (1908), O. 41, R. 1—Copy of 
decree appealed from muit accompany memo 
-of appeal. 

Rule 1 O. 41, Civil P. C, makes it an in¬ 
flexible rule that in the case of appeals from de¬ 
crees the memorandum of appeal shall be accom- 


decreo was barred under S. 48, Civil P. 
C. The Court below, relying on n ruling 
of this Court that the rule laid down in 
S. 48 did not govern the case of mortgage 
decrees passed prior to the coming into 
force of the present Code of Civil Pro¬ 
cedure, disallowed the objection. In so 
doing the Subordinate Judge wrote a 
judgment which was delivered on 23rd 
September 1916. He also drew up a for¬ 
mal order or rather a decree, i. e., a for¬ 
mal expression of his decisionof the ques¬ 
tion. The present appellant took no fur¬ 
ther step in the matter until 9th Decern, 
her 1916, when he applied for a oopy of 
the judgment only and this was ready for 
him on 14th December 1916. Tho period 
of 90 days allowed by law for an appeal 
expired on 23rd December but allowing 
six days spent in obtaining the copy of 
the judgment tho period expired during 
the Christmas vacation. On 2nd January 
1917, he came to Allahabad and his vakil 
directed him to obtain and file a copy of 
the decree. 

On that date a memorandum of appeal 
with the copy of the judgment only was 
filed in Court. The appellant applied for 
and obtained a copy of the decree in the 
second half of January 1917and ho finally 
produced it in Court on 2nd February 
1917. A preliminary objectinn is ta^en 
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that the appeal was not filed within time 
and is barred by limitation. It is urged 
that this is an appeal from a decree aud 
that in accordance with the provisions of 
O. 41, R. 1, the memorandum of appeal 
must be accompanied by a copy of the de¬ 
cree appealed from and also of the judg¬ 
ment on which it is founded (unless the 
Court dispenses with the latter). The 
copy of the decree in the present case was 
nob filed until longafter the period for ap¬ 
peal had pissed. In fact noapplicaiton for 
it was made within the period of limitation 
and prima facie this obijction seom9 well 
founded. On behalf of the appellant, how, 
over it is urged that the decree in the pre¬ 
sent case is not the formal expression of 


clearly distinguish hetweenesthe judgment 
i. e., the grounds of the order and the 
"order” itself, which is the formal expres¬ 
sion of the decision. An Indian judg¬ 
ment” i3 not to be confused with an 
English judgment. The latter corres¬ 
ponds to the formal decree or order passed 
in the case. The decision of a question 
within S. 47 woulJ be an "order” and 
not a decree were it not specially laid 
down (for the purposes of appeal) that it 
should be deemed to be a ‘decree 

Order 41 contains the rules applying to 
appeals from decrees and O. 43 contains 
those applying to appeals from orders, and 
R. 2 shows that the rules of O. 41 are to 
be applied as far as may bo to appeals 


the Court's deoision but is the document from orders. R. 1, O 41 clearly makes 


of 23rd September 1916, which I have 


it an inflexible rule that in the case ofap- 


desoribed above as the judgment. It is 
urged that the definition of decree in S.2, 
Cl. 2, clearly lays it down that in a case 
like the present, arising under S. 47, Civil 
P. 0., the decree is the determination of the 
question i. e., the Court’s decision em¬ 
bodied in what I have designated the judg¬ 
ment, that that was filed with the mono- 
raudum of appeal on 2nd January 1917, 
and the appeal is, therefore within time. 
In support of this argument, reliance is 
placed upon a deoision of a Bench of the. 
Caloutta High Court in Kherode Sundari 
Debi v. Jnanendra Nath Pal (l). 

In this case the judgment shows 
that no formal expression of the Court’s 
decision was drawn up. Whatever there 


was on record was in one document, a 
copy of which was filed. It was held that 
the order itself is the decree and no 
othor dooroe is necessary.'' I find it im¬ 
possible to agree that the order itself is 
the decree and no other decree is neces¬ 
sary. The Code defines a judgmentas the 
statement given by the Judge of the 
grounds of a decree, or order. The decree 
is tbe formal expression of an adjudica¬ 
tion which oonolusively determines the 
rights of the parties. It is this formal 
adjudication (and not the judgment) which 
■determines the questions between the 

. Th f. word , "deoiee" includes the 
determinaUcn of a question within 

r,; A To .“y mmd it is quite clear that 

the ••fo e r r rn m a 1 r“ fc,0n ° f 8 . U ° h ^ osfcioQ s * in 
f or “ al expression of the Court's 

adjudication on the points. The judgment 

In * f^ nds for ^e decision. 

the_0ode 


peals from deoree9 the memorandum of 
appeal shall be accompanied by a copy of 
the decree. The Court cannot dispense 
with it. In the case of appeals from orders, 
it makes it equally compulsory to file a 
copy of the "order”, and that word is do. 
fined clearly in S. 2 and is something 
apart from and different from the judg¬ 
ment. This Court has always insisted on 
subordinate Courts drawing up a formal 
order. 

In the list of papers which go to 
form File A part 1, record No. 14 is 
the judgment and No. 15 is the "decroo 
including decree under S. 47”: vide p. 40, 
Ch. 5, Gonoral Rules, Civil, for Suborvdi- 
nate Courts. The Court below prepared 
both documents, i. o.. it wrote its judg¬ 
ment and drew up its decree. If in the 
present instance, theappellant’sobjection 
to the execution of the decree had been 
allowed and his costs had been awarded 
to him, the judgment is not what he 
would have sought to execute in recover¬ 
ing his costs, he would take a copy of the 
decree in which alone would be set forth, 
the costs awarded and recoverable. The* 
practice of the Courts is well known and 
in my opinion is iu accordance with law. 
The learned vakil, who has argued the 
point ably and thoroughly, admits that 
when his olient arrived on 2nd January 
1917, with a copy of the judgment only, 
he at once sent him off to get a copy of 
the decree which was also absolutely 
necessary to enable the appeal to be filed 
Moreover when he filed the memorandum 
of appeal, he asked for time to file the 
copy of the deoree and an ex parte order 
was passed in his favour. 
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In the Calcutta case,apparently no de¬ 
cree had been prepared and the omission 
of the Court could not be allowed to pre¬ 
judice the appellant, and that alone would 
have sufficed for a decision in his favour 
on the point. I cannot accept the posi¬ 
tion that where there is a judgment and 
a decree based thereon on aquestion with¬ 
in S. 47, Civil P. C., a valid appeal is 
hied by presenting a memorandum of ap¬ 
peal without a copy of the decree. An 
execution proceeding is a proceeding in 
the suit and the formal decision of a point 
under S. 47, Civil P. C., is a decree in 
that suit inter partes and tho procedure 
in an appeal therefrom is that laid down 
in O. 41. It is impossible to hold that 
the legislature intentionally wished to 
placo appeals like the present outside the 
pale of O. 41 and O. 43 and intentionally 
refrained from laying down any pro¬ 
cedure for them. There therefore was no 
appeal before this Court until 2nd Feb¬ 
ruary 1917. We have, however, been 
asked to admit this appeal out of time in 
exercise of the powers granted by S. 5, 
Limitation Act. An affidavit has been 
hied. I am not impressed with it. It 
does not carry any conviction to my mind 
as to tho truth of the facts allegol there¬ 
in. To mymind this is one of thosecases 
of negligence and carelessness which so 
frequently occur. The appellant has no 
merits. It is not that he has paid off the 
debt be owed. Ho simply relies on a ploa 
of limitation. It is admitted that tho de¬ 
cision of the Court below is in accordance 
with a decision of two Judges of this 
Court. He in turn is met with a counter 
plea of limitation in this appeal. This is 
not a hard case. What is sauce for tho 
respondent is in this case sauce for tho 
appellant. I therefore would not admit 
the appeal out of time. 

Walsh, J.—I entirely agree. ThoCode 
is quite free from ambiguity upon tho 
point. Tho Calcutta caso may have been 
rightly decided upon the facts, but for 
tho reasons given by my learned brother 
I am unable to agree with its construc¬ 
tion of the Code, which was unnecessary 
for the decision. 1 agree in dismissing 
tho appeal. 

By the Court.—The appeal is dismiss¬ 
ed with costs, inclu ling fees ou the higher 
scale. 

V.B./b.k. Appeal dismissed. 
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Tudball asd Abdul Raoof, JJ. 
Puttu Lal —Defendant—Appellant. 

v. 

Pam Sarup —Plaintiff— Respondent. 

First Appeal No. 146 cf 1917, Decided on 
23rd March 1918, from the order of Sub- 
Judge, Farrukhabad. 

Malicious Prosecution—Damages—Charge 
folee to defendant s knowledge—Malice can 
be inferred from conduct. 

Defendant came into a criminal Court with a 
story that was fal«e from beginning to cad and 
false to his own knowledge and charged the plain¬ 
tiff with certain offences. Evidence was given in 
fupoert of the charges hut it was disbelieved aud 
the plaintiff was acquitted: 

Held: (1) that tho plaintiff was entitled to main¬ 
tain a suit against the defendant for damages for 
malicious prosecution; (2) that the complaint ta¬ 
in* false to the knowledge of tho defendant, the 
Ccurt was tourd to inftr malice from his con¬ 
duct. [P 397 C 21 

Kailas Nath Katju and Tej Bahadur 
Sapru —for Appellant. 

Suren dr a Nath Sen and Gulzari Lal 
—for Respondent. 

Judgment. —In this caso the plain¬ 
tiff-respondent has sued tho defendant- 
a[ psllant f< r damages for malicious prose- 
cution. The facts are simple. The parties 
were old enemies. On loth Augustl91o 
the plaintiff repaired a boundary mark bot- 
ween his grove and the defendant's grovo- 
or rather he had it repaired by his servants. 
Ou 16th August, the defendant Puttu Lal 
made a complaint before a Magistrate to 
the efteot that Ram Sarup had gone to the 
grove armed with a gun assisted by four or 
more men armed with lathis, axes and 
spades; that they had, in spite of his pro¬ 
test, dug up the boundary mark and re¬ 
built it so as to include a portion of his 
grove in Ram Sarup's grove, and as he pro¬ 
tested, they pusbed him and assaulted him, 
and had moreover cut down two trees be¬ 
longing to him. Tho Magistrate took bis 
statement on oath and issued a summons 
to Ram Sarup to appear in Ccurt, inform¬ 
ing him that he had been charged with of¬ 
fences under Ss. 42G and 447,1.P.C. Puttu 

Lal had made a complaint of offences under 

these two sections and also under Ss. 147 
and 352. I. P. 0. 

The case was tried. Puttu Lal en¬ 
tered tho witness-box. lie testified to 
the facts which he had alleged, includ¬ 
ing assault, riot, wilful mischief and ^ 
criminal trespass. He called witnesses 
who corroborated his statement. Dw- 
dence was taken as to whether or not there 
had been any encroachment. The Magis- 
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trate came to the conclusion that the dis¬ 
pute was only a dispute'over a boundary, 
that no offeuce had been committed and he 
acquitted the accused. Puttu Lai, there¬ 
upon, brought a suit in the civil Court un¬ 
der 3.9, Specific Relief Act. for possession 
of land from which he claimed that Ram 
S\rup had dispossessed him. The Munsif 
held that no dispossession had been proved 
aud dismissed the suit. Ram Sarup then 
brought the present suit for damages for 
malicious prosecution. It was dismissed 
by the Court of first instance. The lower 
appellate Court has come to the conclu¬ 
sion that the prosecution story in the cri¬ 
minal case by Puttu Gal wa3 false to the 
knowledge of Puttu Lai himself and that 
therefore there was no question of any rea¬ 
sonable or probable cause in the case, in 
that to Puttu Lai’s own knowledge the 
complaint was false. On this finding but 
without mentioning the word “malice,** 
the lower Court romandod tho case to the 
Court of first instance for decision of tho 
other points which had nob boon touched 
by that Court. It is urged that there was 
no prosecution by Puttu Lai of Ram Sarup 
in respect to the offences under S 3 . 352 
and 147, I. P. C and that therefore Puttu 
Lai is not liable for damages in that there 
was no prosecution for offenoos under these 
two sections. 


Wo do not think that the case can b 
narrowed down in this way. Puttu Lai 
according to the finding of the Court be 
low, went into a criminal Court with 
story that was false from beginning fcoenc 
and false to his own knowledge. He mad 
that false complaint. Ram Sarup wa 
fragged into Court not of his own frc 
will but against it. Evidence was give 
by Puttu Lai whioht if it had been acceptec 
would havo resulted in the conviction c 
Ram Sarup for all four of the offences mer 
thoned in the written complaint, eve 
though only Ss. 426 and 447 had been mer 
tioned in the summons issued. In ou 
opinion the facts, as found by the Com 
below prove clearly and distinctly tha 
Puttu Lai did prosecute Ram Saruq on 
false oharge and that he did his best t 
secure a conviction for offences under al 
four sections. The oases quoted to us, viz 
Qolap Jan v.BholaNath Khetry(\). Nal 

do ?°, Undan . v - Ka 'l*PP* Goundan (2 
do not help u 3 in the present ease at al] 

The y_are all oa sss in which no prooess w* 

L (1911) 38 Oal 880=11 I 0 311-“— 

2. (1901) 24 Mad 69. 


issaed according to law to the accused per¬ 
son. The views taken by the Calcutta and 
Madras High Courts do not agree with the 
view taken by the High Court of Bombay: 
vid9 the case of Ahmedbhai IJabibbhai v. 
Framji Edulji B.imlodt (3). However, it 
is unnecessary for us to decide which of 
these two views is correct according to our 
opinion, for in the present case the accused 
was dragged into Court and Puttu Lai did 
all that lay in his power to prosecutehim. 
It is next plealol that there is no finding) 
by tho Court below on the question of mal- 
ice. It is correct to say that there is no dir¬ 
ect finding as to malico, but tho facts found 
by the Court below are such that a Court 
is bound to infer malice from these facts, 
fer the complaint made by Puttu Lai was 
hell to be false and without foundation 
There i3 moreover tho additional fin lingof 
fact that the parties were old enemies aud 
had been ut litigation. Malice is clearly 
and distinctly established in tho case and 
in our opiuiuon there ss no force in this 


appeal. It is therefore dismissed withco9ts. 
V.n./R K Avpeal di$mi ssed. 

3. (1904) 23 Bom 226. 
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Richards C. J. and Todball, J. 
Data Din —Plaintiff—Appellant. 


* • 

Nanku and others —Defendants— Res¬ 
pondents, 

Second Appeal No. 1656 of 1916, Deci¬ 
ded on 26th July 1918, from a decree of 
Small Cause Court, Judge, Allahabad. 

Civil P. C. (1908), S. 47 — Mortgage suit 
against father and son— Absence of neces¬ 
sity—Money decree passed—Son ''exempted" 
and given costs — Son’s estate attached — 
bon s objection allowed—Suit for declara¬ 
tion that son’s share could be sold on ground 
of pious obligation to pay father’s debt — 
Previous decree discharged son and fresh 
suit was barred under S. 47. 

A suit was instituted against a father and son 
on'tho basis of a mortgage. Tho son put forward 
tho plea that thero was uo family necessity. Tho 
Court gave a simple money decreo against tho 
father, which stated that tho son was "exomptod" 
im h ,° 3hoald 8°t his costs from the plain- 
? ho a ^ °? ecuted tho deoreo against tho 
S i° Stat0 ' ? ud tbafc havln 8 Proved insuffi- 
eient, bo sought to attach and soil tho sou’s 
estate. Tho son objected in execution and his 
objoction was allowod. Thereupon tho plaintiff 

thatl.hit 110 ^ 30111 SUit soeking a declaration 
* hat tb ® 80 “ 3 Property oould be sold in oxoou- 

U Ki?°!i th0 dcoreeon the prinoiplo of tho pious 
nbHgation of a son to p*y his father’s debts: P 

«£££}££:, ha . 8 :?us° °tb r 

(2) that under S. 47 L order oV£,2ft, 0 ° b °j£ 
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tion in execution was final aud that tho suit was 
barred under that section. [P 393 C 1] 

Uaribans Sakai and Gajadhar Prasad 
—for Appellant. 

Kanhaya, Lai — for Respondents. 

Judgment. —This appeal arises under 
the following circumstances. A suit was 
instituted against a father and son on 
the basis of a mortgage. A plea was put 
forward on behalf of the son that there 
was no family necessity. Tho result of 
the suit was that the Court gave a simple 
money decree against tho father and held 
that the son was not liable, and in the 
decree stated that the son was “exempted” 
and that he should get his costs from the 
plaintiff. We may pauso here to say 
that we consider that this was exactly 
the same as if tho Court had by tho de¬ 
cree expressly dismissed the suit with 
costs as against tho son. The plaintiff- 
docreo-holder executed the decree against 
the father’s estate. That having proved 
insufficient he sought \o attach and sell 
the son’s estate. Tho son objected in 
execution and his objection was allowed. 
Thereupon the plaintiff brought the pre¬ 
sent suit seeking a declaration that the 
son’s property could be sold in execution 
of the decree on the principle of the piou 
obligation of a son to pay his fathor’9 
debts. The learned Judge of this Court, 
on being informed that a difficult -ques¬ 
tion of Hindu Law, particularly having 
regard to certain remarks of their Lord- 
ships of tho Privy Council in the recent 
caso of Saliu Ram Chandra v. Bhup 
Singh (l) aroso, referred tho appeal for 
tho deoision of two Judges. 

On behalf of tho respondent it has been 
pointed out that this question of law 
really docs not arise because the allowing 
of the son’s objection in execution was 
final and tho present suit .cannot be 
brought. Under S. 47 all matters re 
lating to the execution and discharge of 
the decree arising between parties to the 
suit must be disposed of in execution and 
not by a separate suit. There had been 
some conflict of authority previous to 
the passing of tho Code of Civil Procedure 
of 1908. This Court had held that the 
parties must not only bo parties to tho 
suit but they must be parties to the de¬ 
cree. Any conflict of authority has been 
set at rest by the explanation which 
has been added to S. 47, namely: 

1. A I 11 1917 P C Gl=39 I C 280= 44 I A 12G 
=39 All 437 (P C). 


Samirunnissa (Piggott, J ) 


1918 


' for the purposes of this section, a plaintiff 
whose suit has been dismissed and a defendant 
against whom a suit has been dismissed are nir- 
ties to the suit." v 

It was contended on behalf of the ap. 
pellant that this explanation doe 9 not 
apply where a defendant has been merely 

exempted." We think there is no force 
whatever in this contention. Tho expres¬ 
sion in the decree exempting a particular 
defendant was probably an inaccurate 
expression, hut the operation of tho de¬ 
cree was to dismiss the suit a9 against 
that particular defendant. We dismiss 
the appeal with costs. 

V.B./r.k. Appeal dismissed . 
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Piggott, J. 

Muniruddin —Defendant—Applicant. 

v. 

Samirunnissa Bibi —Plaintiff—Oppo¬ 
site Party. 

Civil Revn. No. 34 of 1917, Deoided on 
3rd July 1917, from order of Small Cause 
Court Judge, Allahabad, D/- 13th Decem¬ 
ber 1916. 

Provincial Small Cause Courts Act (1882), 
Sch. 2, Art. 38 —Suit for annuity charged on 
property is not cognizable. 

Plaintiff sued her deceased husband’s brother 
to recovor the amount of an annuity, alleging 
that under tho will of his father the defendant 
took certain property subject to an annual charge 
in favour of tho plaintiff: 

Held: that tho suit was ono rolating to main¬ 
tenance within the moaning of Art. 8®, Sch. 2, 
Provincial Small Causes Court Act and was not 
therefore cognizable by a Court of Small Causes. 

(P 399 0 IJ 

S. M. Sulaiman —for Applicant. 

liazti Ali —for Opposite Party. 

Judgment. —Tlio plaintiff in this case 
is the widow of a deceased brother of the 
defendant. It api*ears that the plain- 
tiff's husband died during the lifetime 
of his father. Para. 1 of the plaint al- 
leges that, under the will of their de¬ 
ceased father, tho defendant and his 
brothers took certain property subject to 
a charge of Rs. 36 year in favour of tho 
plaintiff. Para. 2 of tho plaint states 
that, in virtue of an agreement therein 
referred to, the defendant was bound to ^ 
pay to tho plaintiff Rs. 13 a year out of 
the Rs. 36 a year already referred to. 
An examination of this agreement shows 
that the defendant and his brother, in 
distributing this share of Rs. 36 per 
annum amongst themselves, expressly re¬ 
ferred to it as an allowance for the main¬ 
tenance of tho plaintiff. It 19 quite clear 
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Karimuddin v. Emperor (Knox, J.) 


that; the money in respect of which the 
6 uit is brought i9 claimed as part of an 
annuity due to the plaintiff. The only 
point about which there can be any con¬ 
troversy is whether this annuity is of 
such a nature as to make a suit for the 
recovery of the portiou of it a suit relat¬ 
ing to maintenance within the meaning 
of Art. 38, Sch. 2, Provincial Small 
Causes Courts Act, 9 of 1887. 

The suit was filed in a Court of Small 
Causes, and no objection to the jurisdic¬ 
tion of that Court was taken by the de¬ 
fendant. The application now before me 
assails the jurisdiction of the Court be¬ 
low to entertain this suit. The point 
ought certainly to *have been taken in 
that Court; but at the same time, I am 
not prepared to hold that jurisdiction oan 
be conferred by consent of parties. I 
think that, if the plea had been taken as 
it ought to have been, it is exceedingly 
probable that the Court below would 
have regarded the question as at least so 
far open to doubt as to warrant an order 
under S. 23, Act 9 of 1887. I think 


the defendant, who is the applicant be¬ 
fore this Court, is entirely to blame foi 
the necessity he has been under of bring¬ 
ing this question of jurisdiction before 
this Court, and that notice should be 
taken of this faot in the Court's order as 
|to costs. I am of opinion however that 
the suit is one the cognizanceof whioh bj 
a Court of Small Causes was barred by 
Art. 38 aforesaid. I do not see that this 
conclusion can be assailed by any line o! 
reasoning which would not involve rais- 
ing in the alternative, the .question whe- 
ther the jurisdiction of the Small Cause 
Court was not barred by Art. 11 or Arfc.26 
of the same schedule. On behalf of the 
plaintiff I have been referred to twc 
cases of this Court, Maliadeo Bai v. Dec 
Ndrain Bai (1) and Masum Alt v. Moh~ 
sin AltyA) Both cases are clearly dis¬ 
tinguishable. In the former the claim 
was for arrears of an allowance originally 
granted m favour of one person, by a 
plaintiff who claimed to be entitled to 
continue m respect of that allowance as 

thl ° ffch \ p ® r8on in wh °se favour 

been granted. 

Sited fn h fl“ fore the plainfciff w “9not en- 
titled to this money at all, or he could 

J* 8a J d t0 be entitled to it as main. 
tenance; for a mainten anoe allowance ne- 

1. (laofij 2 A L J 697 

2. (1890) AWN 201.’ 


cessarily comes to an end with the death 
of the person in whose favour it was 
granted. In the other case the learned 
Judge of this Court who decided it laid 
great stress upon the fact that the cir¬ 
cumstances of this suit were such that 
neither the right of maintenance nor the 
amount of maintenance were matters in 
issue requiring determination in that 
case. In the present case the question of 
the plaintiff’s right to receive this an¬ 
nuity required determination and has 
been determined by the Court below. If 
therefore this annuity was of the nature 
of a maintenance allowance, the cogni¬ 
zance of the Court of Small Causes was 
barred: In my opinion it was so barred. 
I set aside the decres of the Court below 
and in lieu thereof direct an order to be 
passed returning tho plaint for presenta¬ 
tion to a regular civil Court having juris¬ 
diction to entertain the same. The de¬ 
fendant will in any event bear all costs 
hitherto incurred in the Court of first 
instance aod hi9 own cost9 of this appli¬ 
cation- The plaintiff’s C09ts of this ap¬ 
plication in this Court will abide tho re¬ 
sult ef tho suit. 

V.B./R.K. Decree set aside . 
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Knox, J. 

Karimuddin —Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 85 of 1918, De¬ 
cided on 11th April 1918, from order of 
Sess. Judge, Allahabad. 

Penal Code (I860), S. 408—Accused en¬ 
gaged by station master to mark goods, re¬ 
covering money as overcharge and converging 
it to his own use—Accused not being servant 
of Railway Company cannot be convicted 
under S. 408. 

Accused was engaged by a station ms*tor to 
mark and load Roods delivered to tho Railway 
Company for despatch and was paid out of an 
allowance granted by the company to tho *Ution 
T h° latter also entrustod tho accused 
with tho writing up of tho cash register. Tho 
accused recovered a certain sum as an overcharge 
from a consignor of goods and converted it to his 
own use. Ho was thereftpon tried and convicted 
of an offence undor S. 408: 

Held: that the acoused not being a olerk or 
servant of the Railway Company, could not bo 
convicted of an offence undor S. 403 in resneot 
of the sum received by him. (p 400 0 2 ] 

Peary Lai Banerji—ior Applicant. 

B. Malcomson —for the Crown 
Judgment. — Karimuddin hks been 
convicted of three offences, eaoh offence- 



100 Allahabad Karimuddin v. Emperor (Knox, r J.) 

under S. 408, I. P. C., and sentenced to 


six months rigorous imprisonment on 
each offence, the sentences to run conse¬ 
cutively. It appears from the record and 
the arguments addressed to me that sta¬ 
tion masters on the East Indian Railway 
get some kind of allowance from the rail¬ 
way in return for goods to he despatched 
by the railway to bo marked and loaded 
or otherwise handled. The station master 
Raghunath Pershad appointed Karimud- 
din and gave him Rs. 10 a month for 
doing this work. There was no con¬ 
tract of any kind between the E*st Indian 
Railway Company and Karimuddin. 
Raghunath Pershad appears to have made 
or permitted Karimuddin to write a num¬ 
ber of railway registers. It is not for a 
moment asserted that the East Indian 
Rail way Company sanctioned this allot¬ 
ment of work to Karimuddin or were in 
any way cognizant of it.'Raghunath Per¬ 
shad took leave and was succeeded by 
one Rikhi Lai. Rikhi Lai appears to have 
gone a step further than Raghunath Per¬ 
shad in employing Karimuddin in this 
kind of work and to have given him tho 
cash registers to write up. The result or 
alleged result of these proceedings was 
that certain items of money disappeared. 
The accused was charged with embezzling 
three separate different items. The naturo 
of these items is somewhat difforent. The 
first item is an item of Rs 5-10-0. The 
prosecution allege that this was an over¬ 
charge upon certain goods consigned 
through the East Indian Railway to one 
Sat Narain. Sat Narain appears to have 
paid the sum under protest, and to have 
written to tho Railway Company on tho 
point. 

The item was represented in a let¬ 
ter, the writing of which is traced to 
tho accused but the signature on tho 
writing is that of Rikhi Lai’s. The money 
never came into the hands of the East 
Indian Railway Company. It was des¬ 
cribed as a demurrage charge, while I 
understand that the railway have .never 
put it forward as money due .to them 
either on account of goods con3iguol or 
demurrage thereon. The other two items 
are of tho 3ame description, but for the 
purpose of this revision I need not go into 
them. The contention raised before me 
is that with reference to the first item uo 
offence coming within S. 408, I. P. C., 
has been proved and the trial of the ac¬ 
cused for the three offenoes under S. 403, 
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I. P. C., i3 illegal, a joint trial of ths 
three items not being allowable by law. 
It is really round this fir3t charge that 
the argument in revisioucentres. I accept 
the plea that evou if the facts be consi¬ 
dered proved, the first is not an offence 
which falls within S. 408, I P. C. Karim- 
uddin wa3 neither clerk nor servant of 
the Railway Company, he was not em¬ 
ployed as clerk or servant of their3 and 
not being so, he could not he entrusted in 
such capacityhvith this sura of Rs. 5-10-0. 
It i9 contended before me that Karimud¬ 
din having chosen to take upon himself 
the duties an l responsibility of a clerk of 
the East Indian Railway Company, must 
bo regardel as a clerk aud cannot after¬ 
wards say that he is not such a clerk and 
mv attention was called to the case of 
Queen Empress v. Parmeshar Dutt (1). 
There i3 however an important difference 
in the case cited and the present case. 
Parmeshar Di3 was recognise! by the 
authorities as filling tho position of a 
public servant. There was no suoh re¬ 
cognition in this case, nor can I suppose 
that there would over have been such a 
recognition. The probabilities aro that if 
the attention of the East Indian Railway 
Company had been callel tc tli9 fact that 
this marksman was posting up registers 
and receiving moneys, they would have 
utterly refused to rocogn '190 him and 
would have called Rikhi Lai to account 
for such an irregularity. Then further 
my attention was called to what was 
argued how far the sum of Rs. 5-10-0 
taken-under the circumstances stated 
would come at all under the crime of 
embezzlement. It was not tho property 
of the East Indian Railway Company, it 
was repudiated a3 not being their pro¬ 
perty and whatever may have been the 
offence committed in respect of that 
Rs. 5-10-0, it wa9 not theolTence of om- 
bezzlement. The joint trial unler the 
circumstances was illegal. I quash it, set 
aside the convictions and sentences. Iva- 

rimuddin must be released. 

V.B./R.K. Convirtio n set nsi (!»■ __ 

1. (1836) 3 All 201. 
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Richards, C. J. and Tudball, J. 

Tota Ram and another —Defendants— 
Appellants. 

v. 

Gopal Singh —Plaintiff—Respondent. 
Second Appeal No. 1325 of 1916, De¬ 
cided on 2nd May 1918, from a decree of 
Disb. Judge, Mainpuri. 

-.•Pre emplion—Suit for—Re-sale to vendor 
after institution of suit—Vendor ceasing to 
be cosbarcr—Plaintiff was entitled to pre¬ 
empt. 

Whore after the institution of a suit for pre¬ 
emption the vendee re sold the property to ths 
vendor, who had ceased to be a cosharor at the 
time of the re-aalo : 

Held : that tho plaintiff was entitled to a de¬ 
cree notwithstanding the resale. [P 401 C 2] 

Kailas Nath Katju —for Appellants. 
Tej Bahadur Sapru —for Respondent. 
Judgment.—This appeal arises out of 
suit tor pre-emption. Tho Court of 
first instance dismissed the suit. The 
lower appellate Court gave a decree. Ouo 
Angau was the vendor. The vendee was 
a stranger. In the first instance only the 
vendeo put in a written statement. He 
lalegod that after the commencement of 
the suit he had resold tho property to 
the original vendor. Ho put in further 
the plea that the consideration mentioned 
in the sale-deed was the correct consider¬ 
ation. Lator on the vendor also appeared 
and put in a written statement alleging 
amongst other things that the plaintiff 
had refused to purohase. The Court of 
first instance found that the plaintiff had 
refused to purohase and it was on this 
ground that the suit was dismissed. The 
lower appellate Court disbelieved tho 
evidence as to refusal and granted the 
decree. Two points have boen urged 

J® .u” U c the “ ppeal - Tho relates 
to the finding of the Court below upon 

the issue as to the refusal by tho plaintiff 

to purohase Having fully heard the 

learned vakil for the appellant, we con- 

f a U W6 1 ar ° boUDd to aco °P fc the 

fh« ni!i l ff 0 -v°. W0r a PP 0lla te Court that 
the plaintiff did not refuse to purchase. 

S m? ha “ g , ,ve ? lta reasons for com¬ 
ing to this conclusion. The next point 

urged was that the resale to the vendor 

de f #no8 fco tha suit not¬ 
withstanding that tho resalo did not take 

P 11 “® until after the present su, ? t was 
instituted. This is oontrary to the rulings 
in Naram Sin gh v. Parbat Sinah fl) S 

1- (1901) 28 AH 247. -- 
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Laikat Husain v. Rashid-ud-din (2). In 
those cases the re-sale had been made to a 
cosharer. In the present case it does 
not appear that the original vendor was a 
cosharor at the time of the resale. A 
perusal of tho sale deed rather suggests 
tho contrary. It seems as if the vendor, 
Angnu, sold all that he was possessed of. 
In any event if the defendant relied upon 
the re-sale to a cosharer, tho burden lay 
upon him of proving the fact. We dismiss 
the appeal with costs. 

— VB -/R-K._ Appeal dismissed. 

2. (1900) 29 All 125. 
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Tudball, .I. 

Sunder Lai— Decree-holder — Appel¬ 
lant. 

v. 

Banarsi Das and others— Judgment- 
debtors—Respondents. 

Execution Second Appeal No. 772 of 
1917, Decided on 28th January 1918 
from decree of Dist, Judge, Agra. D/. 27th 
ul'&rcn iyi7. 

Limitation Act (1908), Art.. 181 and 182- 
Decree for co.L-Decree .ati.ficd by attach¬ 
ment and execution of decree in favour of 
judgment-debtor—Decree attached set a.ide 
on appeal — Refund by decree-holder of 
amount reahze d-Fre.h application for exe 

Art.Ta'l. 8 ° Vern by Arl ‘ 182 and no ‘ W 
Appellant obtained a decroo for casts 
respondent. In oxccutiou of that decree 
lant attachod and oxccuted a d;croj obtaino/by 
the respondent against a third parson. The latter 
decree was howover sat asida on inn »i li 
pallant had to refund the money roaH/ed bv'Vim 
in execution of that decree. Tbs appeUant th ™ 

/J, 1 :! had a P^ llcftt *OQ to it; [P 402 O 21 

¥ ol ' an Lai Sandal-tor Appellant 
Judgment. -All tho facts except one 

r ^ rS ° ,early S0t oufc »u the judgment 
of the Court below. On 16th Mat- 8 1910 
the appelant obtained a decree for 

SubTr B 'V ia T 8 4 Da3 in the Court of tho 
Subordinate Judge of Agra. Banarsi Das 

who was the plaintiff in that suit ai, 

pealed to the High Court and his apwal 
was dismissed on 28th October 1912 cost! 

of Who Wa fb d8d tQ fch ° ros P° ni30 Qfc9 theroin 
g th ° P re30 nt appellant was one 

Separate costs were allowed to him. On 
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9th August 1910 he applied for execution 
of the first Court’s decree by the arrest 
of his judgment debtor. The application 
fell through. On 15th December 1911 he 
applied for execution by attachment of a 
decree which Bauarsi Das had obtained 
against certain other persons. The decree 
was duly attached and on 13th March 
1912 the application for execution was 
filed. The appellant then proceeded to 
execute the decree which he had attached 
as against Banarsi Das’ judgment-debtors. 
The property was sold, the decree was 
satisfied and the present appellant also 
remained satisfied. But unfortunately for 
him the decree which he had executed 
against Banarsi Das’ judgment-debtors 
was pending in appeal and it was finally 
set aside and the appellant lnd to refund 
the money, which he did on 27th Sep¬ 
tember 1915. In the meantime as will be 
evident from the date of the decision of 
the Iligh Court on appeal, Banarsi Das’ 
appeal had been dismissed and appellant 
had been awarded the costs of that ap. 
peal also. On 11th January 1913 he had 
applied for execution of the decree of the 
High Court awarding him costs, and that 
application was struck off on 14th Janu¬ 
ary 1913 after one other decree in some 
other case had been attached thereunder. 
Having had to refund the money that he 
had recovered towards the satisfaction of 
the decree of the Subordinate Judge, the 
appellant on 13th February 1916 made 
the present application for execution to 
the Subordinate Judge of Muttra. He 
sought not the attachment of any pro¬ 
perty but the arrest of the judgment-debt¬ 
or. The Courts below have held that the 
application is barred under Art. 182, 
Dim. Act, and the applicant has come 
here. 

Prima facie the application is an appli¬ 
cation for execution of a certain decree 
and it is under Art. 182 prima facie bar¬ 
red by time, even, if we take into con¬ 
sideration the application of 11th Janu¬ 
ary 1913. On examination of the present 
application I see that it was actually filed 
in the Court of the Subordinate Judge of 
Agra on 12th January 1913, that is, one 
day out of time. The Court at Agra had 
no jurisdiction and the applicant had to 
go on to the Court at Muttra. It is alleged 
that Art. 181, which is general Article 
for applications to which no period of limi¬ 
tation is provided, should be applied to 
the facts of the present case. It is pointed 


out with some earnestness that the ap. 
pellant was up to 27th September 1915 
in possession of the money and did not 
need to apply for any further execution 
and that it is the refund of the money 
which has given him a fresh ground for 
application for execution, and I am asked 
to apply Art. 181 to the special circum¬ 
stances of this case. Much as I should 
like to bo able to help the appellant, I do 
not see how I can avoid the clear and 
and distinct language of the Limitation 
Act. Art. 1H2 lays down a period of three 
years for an application for the execution 
of a decree. In form and in substance the 
present application is an application for 
execution of the decree, and Art. 181, in 
my opinion caunot possibly be applied. 
S. 5, Lim. Act, also does not apply, and 
I cannot admit theapplicition out of time 
under that section. To some extent the 
appellant is also to blame for if he had 
come into court with an application for 
execution immediately after he had re¬ 
funded the money, it would have been 
well within time as that would have been 
within three years from the application 
of 11th January 1913. He has been negli¬ 
gent and I am afraid mu9t take the result 
of his own acts. The appeal therefore 
fails and is dismissed. As the opposite 
party does not appear, I pass no order as 
to costs in this appeal. 

V.B./R.K, Appeal dismissed . 


A. I. R 1918 Allahabad 402 

Richards, C. J. and Banerji, J. 

Gobind Das and others —Decree-holders 
-Appellants. 

v. 

Karan Singh and others— Objectors— 

te3pondents. . _ . 

First Appeal No. 115 of 1917, Decided 
n 19th December 1917, from order of 

)ist. Judge, Jhansi. c 

Provincial Insolvency Act (1907), S. 16 

attachment of property of judgment-debtor 
eases to have any effect after his adjudica 
ion as insolvent—Creditor cannot continue 

xecution proceedings. . . 

An attachment of the property of a Judgment 
obtor by a creditor ceases to have ;an > ^* C 
fter the adjudication of the judgment-debtor as 
n insolvent inasmuch as all the property of ho 
nsolvent vests in the Receiver so that after the 
rdcr of adjudication the creditor has no locus 
taudi to continuo execution proceedings.^ c j] 

Girdharilal Agarwala — for Appel- 
* D p S eary Lai Banerji-tor Respondents. 
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Inayatullah v. Hashmatcjllah 


Judgment.— A preliminary objection 
is taken to the hearing of this appeal 
that the appellants have no locus standi. 
The dispute is about the property of cer¬ 
tain buffaloes. The appellants alleged 
that these buffaloes belonged to the insol¬ 
vent. It appears that the appellants 
were decree-holders and had at bached the 
buffaloes just before the adjudication in 
insolvency. Upon the adjudication in 
insolvency the attachment ceased to have 
any effect. All the property of the in¬ 
solvent vested in the Receiver. In this 
particular case there was no actual Recei¬ 
ver appointed, but the Court itself in 
such cases i9 the Receiver fsee S. 23). In 
our opinion the preliminary objection 
has force and must prevail. We dismiss 
the appeal with costs. 

v.B./R.K. Appeal dismissed . 
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Banerji, J. 

Khairati —Applicant. 

v. 

Emperor —Oppposito Party. 

Criminal Revn. No. 562 of 1917, Deoi 
del on 16th August 1917, from order o 
oess. Judge, Benares. 

Co i e 0 * 60 ), S. 420—Proaccutior 
mu*t show that accuied deceived complain 

Io a case under S. 420, Penal Code, it is for th« 

th. 1 S , h u '” thRt th0 ocou <«d deceived 
, Z m'“ U makin 8 » false and dishonesl 
ropresontation, and uot for tbe accused to prove 
that bo did not act dishonestly. [P 403 0 r A' 

Satya, Chandra Mukerji —for Apnli- 
cant. 

K. Malco7nson -for the Grown. 
Judgment— Hi® applicant Khairati 

PraJl Ur mI u° tho C0m P^'“ant Gaya 
Prasad, whioh he said oontainod German 

dye. One of the tins was opened and was 

found at the time of the sale to contain 

S!21 n r dye * T , Suba0( l U0n «y to his pur- 

aud found 7 th ^ ra -f d ° P0ned an °ther P tin 
and found that it contained alum. He 

fchnaf r 88 ‘, Q th ° other fcw ° tins and 
ilum KhafraH Wef0 f ° UDd fco °°°toin 

rasTK 

the tins at Amritsar in fcho • 

Whioh he sold them and that he Vas^ot 
aware that three of the tins did 6 

«■> h. I'ddi”. 0 ,' IZ. 

to prove that he purohased four tins at 

noTidlmtif 0£ .. ooarse ,th 0 witness*could 

not identify the particular tins but he 
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did prove that four tins which were 
allege! to contain dye had been sold to 
Khairati. It is probable that Khairati 
hirmelf was the victim of a fraud. The 
learned Sessions Judge says that it was 
for him to prove that in selling the tins 
to Gaya Prasad he did not act dishonest¬ 
ly. I cannot agree with this view. It 
was for the prosecution to show that 
Khairati had.deceived Gaya Prasad by 
making a false and dishonest representa¬ 
tion. Upon a consideration of all the cir¬ 
cumstances it is impossible to say that 
there was no reasonable doubt as to the 
guilt of the accused. He was therefore 
entitled to the benefit of that doubt. I 
allow the application, set aside the con¬ 
viction and sentence and direct that 
Khairati be at once released. The fine, 
if paid, will be refunded. 

V.B./r.k. Conviction quashed . 
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Richards, 0. J. and Banerji, J. 
Inayatullah Khan -—Deoree-holder— 
Appellant. 

v. 

Hashmatullah Khan —Judgment-debt¬ 
or—Respondent. 

Exeo. First Appeal No. 379 of 1917 
Decided on 16th April 1918, from deoree 
of 1st Addl. Sub Judge, Aligarh. 

Comproa.ii. decree-PUintiff required to 
deposit certain .urn. in Court within certain 
period—Remittance by money order held 
r ra ° u " 1 • *° depooit—Hypothecated 
property held 1,able to be .old but remit- 

oUinV.ff 01 be .'j 8 P “ ymen * u "der compromi.o 
plaintiff could not execute decree. 

«nir C v m » pr0tni f 0 d0cre ° P rov 'dcd that aflor the 

Mil to ?k * T B, «« p3r,od the defendant would 
soil to the plaintiff cortatn property, for a cor- 

Tb0 plainti ff ""to pay or deposit 

Lad a sum of r'Tk k^.,' stamp - wS»t«tio£ foe 

d?d noVX 1 . V lbol8t Jr »y and If he 

with cost? Th' 3 C “ Wa , s 10 3Und dismissed 
talnJ. ^ compromise deoree also con¬ 

tained a provislou that an agreement was tn 

UmH fcUtt* months from its date con- 

a 2 rp mVnt ? / the com P^omiso. Such an 

dl Sul «* / a °f cxooutod by tho defen¬ 

dant audit contaiued a hypothecation nf tho 

tlfflnorda^f Whi ° h T aS bo 8old t0 th ® plain- 
ennS?H d ‘“Moure the due fulfilment of tho 

fnnH the oom Pr°*nlso decree by tho do- 

PJalatiff did not tender or pay in 

The plaintiff applied to,woaltoiof the “ y * 
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his claim as a simple money decree by sale of 
the mortgaged property. 

Hcld\ (1) that the mortgage was a more col¬ 
lateral security for the due fulfilment of the 
conditions of the compromise by the defendant 
and that the plaintiff was entitled to have the 
property sold to realise his claim as a simple 
money decree; (2) but that the remittance 
sent by the plaintiff was not 3 pay inert within 
the meaning of the compromise so that the 
plaintiff was not entitled to execute the decree 
at all. [P401 C 2; V 405Cl] 

B . E. O'Conor and Tej Bahadur 
Sapru —for Appellant. 

Iqbal Ahmed — for Respondent. 

Judgment. —This appeal arises out of 
an application for execution of a com- 
promise decree. The compromise decree 
was a very peculiar one. It was made in 
a suit for dower brought by the plaintiff 
as one of the heirs to his daughter for a 
proportionate share of her dower. The 
compromise decree provided that after 
the expiration of ten years the defendant 
would sell to the plaintiff certain pro- 
porty for the sum of Rs. 12.000 made up 
a9 in tho compromise is set forth. The 
compromise decree contained a curious 
provision that the plaintiff was “to pay 
or deposit" in Court the price of the 
stamp, registration fee and another sura 
of Rs. 15 by the 1st May, and that if he 
did not do so his claim should stand dis¬ 
missed with costs except for the sum of 
Rs. 700 due to one Badam Singh, The 
plaintilf did not tender or pay in cash 
to the defendant the price of stamp, the 
registration fee or the sum of Rs. 15, but 
he remitted by money order a sum which 
wo may tako to bo sufficient to cover 
those items. The money 'was paid into 
the Post Office on the 10th April and 
should no<loubt under ordinary circum¬ 
stances have reached the defendant be¬ 
fore the 1st May. The plaintiff got back 
the money order on the 6th June, with a 
notification that the defendant had re 
fused to accept it on the 21st May. 

The compromise decree also contained 
a provision that an agreement was to bo 
executed within three months from it3 
date containing the terms of the compro- 
mice. Such an agreement was in fact 
executed by the defendant and it con¬ 
tained a hypothecation of the very pro¬ 
perty which was to ho sold to the plain¬ 
tiff in order to socure the duo fulhlment 
of the conditions of the compromise 
decree by the defendant. In the appli- 
cation for execution the plaintiff alleged 
that uuder the terms of the compromise 
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decree if there was default on the part 
of the defendant he should be entitled to 
execute the decree for the sum of Rupees 
5,150 with interest at the rate of eight 
annas per cent, per mensem and for 
Rs. 700 paid to Badam Singh, and his 
application was for such execution and 
aske 1 for the sale of the property, (It 
i3 quite possible that the plaintiff consi¬ 
dered under the terms of the compromise 
decree that he was entitled to put up the 
property for sale as if it had been mort¬ 
gaged.) Two objections were taken in 
the Court below by the defendant. In 
the first place it was contended that the 
stamp, registration fee aud the Rs. 15 
were neither paid or deposited" before 
1st May 1917 and that consequently the 
plaintiff on the terms of the decree itself 
lost all rights fchereundor. It is next 
contended that.having taken a mortgage 
of the property the property could not 
bo brought to sale except by proceedings 
in a suit under the mortgage. The Court 
below decided both of these objections 
in favour of the defendant and dismissed 
the application for execution altogether. 
The decree-holder comes here in second 
appeal. 

Wo doubt much whether the Court 
was right in holding that the proporty 
could nob be sold because of the mort¬ 
gage which was executed by the judg¬ 
ment-debtor. This mortgage was merely 
collateral security for the due fulfilment 
of the conditions of the compromise by 
the defendant. We think that if there 
had been no other objection the plaintiff 
would have been entitled to have had 
the property sold to realise his claim as 
a simple money decree. The law as tol 
bringing to sale property upon which a 
party has a mortgage is now regulated 
by O. 34, R. 14, Civil P. C. and mort¬ 
gaged property can be brought to sale so 
long as the claim does not arise under 
the°mortgage.” The present claim would 
be a claim under the decree anl not a 
olaim under the mortgage. The next 
objection seems more serious. The Court 
has to execute the decree as it stands. 
The decree undoubtedly contains a pro¬ 
vision that if the plaintiff failed to pay 
or deposit in Court the price of stamp, 
registration fee and the sum of Rs. lo, 
his claim should be dismissed except as 
to the sum of Rs. 700 due to Badam 
Singh. We find it impossible to hold 
that the mere remitting of a money order) 
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(which so far as tho evidence go*s wa9 
loot only not accepted but did not even 
ireach tho defendant until alter the pre¬ 
scribed period is a payment within the 
{meaning of the clause in the decree. W e 
think that tho view taken by tho Court 
below that this was a fatal objection 
to the execution of the decree for tho 
Rs. 5,150 and interest was correct. The 
Court seems to have overlooked the fact 
that the plaintiff was entitled notwith¬ 
standing the non-payment of the regis¬ 
tration fee etc., to execute his decree for 
Rs. 700. Wo allow the appeal to this 
extent that wo modify the order of the 
Court below by declaring that tho plain¬ 
tiff is entitled to execute hi9 decree for 
tho sum of Rs. 700 paid to Badam 
Singh. With this declaration we remand 
tho case with directions to proceed with 
execution having regard to what we 
have stated above. Wo direct the parties 
to pay their own costs in both Courts, 
V.B./r K. Case remanded. 
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Banerji and Tudball, .] J. 
Buddhn Misir and others— Decree- 
holders—Applicants. 


v. 

Bhagirathi Knar — Judgment-debtor 
—Opposite Party. 

Civil Revn. No. 65 of 1917, Decided on 
25th July 1917, against order of Dist. 
Judge, Ghazipur, D/- 10th January 197. 

(a) Civil P. c. (1908), 0.21. R. 95 and 
S. 146—Transferee from auction-purchaser 
can apply for possession of property trans¬ 
ferred. 


A transferee from an auction-purchaser is com¬ 
petent to apply for possession of the property 
transferred under O. 21, R. 95 and S. 146, Civil 

[P 405 C 1] 

(b) Civil P. C. (1908), S. 115—Revi.ion— 
Non-comphcotcd queition of fact or law 
— Applicaut entitled to obtain po.ienion 
“".1" ,°V 21 R : 95, C' V *I P. CHi„h Court 

-cun P C. o 21 R “ 9 n 5° lher remedy open 

Whero thero is no complicated question of fact 
or law and the applicant is dearly entitled to 
obtain possession under O. 21, R. 96, Civil P. 0. 
the High Court will cxerciso its power of revision 
in his favour, notwithstanding the fact that 
thore is another remedy open to the applicant. 

[P 405 C 2] 

Tej Bahadur Sapru and K. K. Varma 
tor Applicants. 


S. A. Raoof—lor Opposite Party, 

Judgment —The facta out of which 
this application for revision arises are. 
those: In execution of a decree held by 
Buddhu Misir and others, the present 


applicants, the property cf the judgment- 
debtor was sold by auction and was pur¬ 
chased by one Sukh Narain. The auc¬ 
tion purchaser sold the property pur¬ 
chased by him to the decree-holdets. The 
decree-holders purchasers applied for de¬ 
livery of possession under O. 21, R. 95, 
Civil P. C. The Court of first instance 
granted their application. An appeal was 
preferred to tho District Judge and he 
held that tho applicants for possession, 
who were purchasers from the auction- 
purchasers, wero not entitled to make an 
application undor O. 21, R. 95, and ac¬ 
cordingly set aside the order of the Court 
of first instance. From this order of the 
learned District Judge the present ap¬ 
plication for revision has been preferred 
and it is contended that tho learned 
Judge had no jurisdiction to entertain an 
appeal from tho order of the Court of 
first instance. The contention is fully 
supported by the tuliugof the Full Bench 
in the case of Bhagwati v. Banwari Lai 
(l). That was no dcubt a case under S.318, 
Civil P. C., 1882; but the place of that 
section has been taken by O. 21, R. 95 
of the present Code. It is clear there¬ 
fore that the Court below acted without 
jurisdiction in entertaining an appeal 
from the order of the Court of first 
instance. 

Moreover, in our opinion, in view 
of the language of S. 146, Civil P. C., 
the applicants were entitled to main- 
tain their application, though they 
were transferees from the auction-pur¬ 
chaser and wore nob themselves tho auc¬ 
tion purchasers. On behalf of tho op¬ 
posite party we are asked not to inter¬ 
fere, as it i9 the practice of this Court 
not to oxercise its powers of revision in 
cases in which another remedy is open to 
the applicants, that remedy being a suit 
for possession. No doubt ordinarily this 
Court would not interfere in revision in 
a case where a remedy is open to a party. 
But a9 observed in Ram Narain v. 
Muhammad Shah (2) each case must be 
judged upon its peculiar circumstances. 
In the present case there wero no come 
plicated questions of fact or law, and th- 
applioants were dearly entitled to ob- 
tain possession by virtue of their pur- 
ohase from the auction-purchasers. We 
allow the application, set aside the order 
of the Court below a nd restore that of 

(1909) 31 All 82=1 I 0 416.^ ~ 

2. A I R 1914 All 284=26 I 0 62. 
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the Court of first instance with costs in 
all Courts. 

V.r/r.k. Application allowed. 
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Banerji, J. 

liar navi Singh and another — Appli¬ 
cants. 

v. 

Emperor-" Opposite Party. 

Criminal Revn. No. 192 of 1918, Deci¬ 
ded on 23rd May 1918, from an order of 
Sess. Judge, Mainpuri. 

Penal Code (I860), Ss. 172 and 406 —Pro¬ 
perty attached in execution of decree kept 
in custody of accused — Accused not produc¬ 
ing property on demand — Accused held 
guilty under S. 172 and not under S. 406. 

C ertain moveablo property was attached in exe¬ 
cution cf a decree. The officer of the Court wbo 
made the attachment placed the property in 
charge cf the accused. When the time for auc¬ 
tion sale of the property arrived notice was issued 
to the accused to produce the property. They 
evaded sorvice of the notice ou several occasions 
and the property was uot produced! 

Held : (1) that the accused could not be con¬ 
victed of criminal breach of trust under S. 406, 
inasmuch as the property had uot been misap¬ 
propriated or converted to the use of tho accused, 
nor had it been used or disposed of in any man¬ 
ner contrary to the terms of the trust; 

(2) that the accused wero guilty of contempt 
of Court under S. 172. [P 406 C 1, 2] 

Satija Chandra Mukerji —for Appli¬ 
cants. 

11. i\ l alcomson — for tho Crown. 

Judgment. —The applicant inthiscase 
has been convicted under S. 406, I. P. C. 
What happened was this. Certain move- 
ahlo property was attached in execution 
of a decree. The officer of tho Court who 
made the attachment placed tho property 
in charge of the accused. When the time 
for auction-sale of the property arrived, 
notice was issued to the accused to pro¬ 
duce tho property. Thoy evaded service 
of the notice on several occasions and the 
property wa3 not produced. For this 
they have been held to beguilfcy of crimi¬ 
nal breach of trust. The accused wore no 
doubt entrusted with the attached pro¬ 
perty, hut thoy would Dot he guilty of 
criminal breach of trust unless thoy dis¬ 
honestly misappropriated or converted the 
property to their own use or dishonestly 
used or disposed of it in violation of any 
direction of law describing tho mode in 
which tho trust which they undertook 
was to he discharged. In the present case 
the property was not misappropriated or 
couvertod to the use of tho accused, nor 
was it used or disposed of in any manner 
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contrary to thatermsof the trust. There- 
f° ro could not be convicted under 

S. 406. They were no doubt guilty of con¬ 
tempt of Courtand their offence amounted 
if at all, to one under S. 172, I. P. C. 
l'or this they could only be sentenced to 
one month’s simple imprisonment. They 
have already undergone rigorous impri¬ 
sonment for nearly three weeks. The 
result is that I set aside the conviction, 
acquit the accused of the offence under 
S. 406 and convict them under S. 172, 
I. P. C. The imprisonment already under¬ 
gone is more than sufficient for their con¬ 
viction under this section. The sentence 
of fine is remitted and tha accused need 
not surrender to their bail. Tho fine if 
paid must he refunded. 

V.r./r k. Conviction altered. 
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Richards, C. J. and Banerji, J. 

Mt. Narain Dei —Appellant. 

v. 

Mt. Parmeshwari and others —Respon¬ 
dents. 

First Appeal No. 69 of 1917, Decided 
on 7th November 1917, from an order of 
Dist. Judge, Moradabad, D/- 3rd April 
1917. 

Succession Certificate Act (7 of 1889), S. 7 
— Hindu widow should not be ordinarily 
ordered to furnish security. 

Iu tho nbsenco of any exceptional circum¬ 
stance*, a Hindu widow who is entitled to a suc¬ 
cession certificate to collect tho debts duo to her 
doccased husband ought uot to be called upon to 
find security as a condition precedent to getting 
the certificate. [P 407 C 1) 

Radha Kant Malaviya —for Appel¬ 
lant. 

Raza Ali — lor Respondents. 

Judgment. —This appeal arises out of 
an order of tho District Judge rejecting 
the application of the appellant for acer- 
tificate to collect debts uudor Act 7 of 
1889. Umrao Singh was the husband of 
the appellant. lie died leaving (l) his 
widow, (2) tho wife of a pre-decoased son, 
and (3) certain reversioners him surviv¬ 
ing. The application of the widow was 
opposed by the reversioners and tho 
daughter-in-law. An order was made by 
Mr. Allen, granting a certificate condi¬ 
tional upon the widow giving security to 
tho extent of the debts covered by the 
certificate which was asked for. There 
appears to have been some allegation by 
the opposite party that the debts due to 
the deceased were greater than those men- 
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tioned in the application. The lady ex- 
pressed her inability to give security and 
eventually her application was rejected. 
The learned District Judge who finally 
rejected her application seems to have 
b9on of opinion that the first order made 
by Mr. Allen was under S. 7, Cl. (3), Suc¬ 
cession Certificate Act, and that accord¬ 
ingly the Court hal no option but to re¬ 
quire security* to be given. In the pre¬ 
sent case it i9 clear that the widow was 
fcho person entitled to a succession certi¬ 
ficate, and that the order cf Mr. Allen 
was not made under S. 7, Cl. (3). 8. 9 
deals with the powers of the Court as to 
directing security. It provides that the 
District Judge 9hall, in any ca33 in which 
he proposes to proceed under S. 7. Cl. (3), 
or Cl. (4), require that security must be 
given by the person to whom the certi¬ 
ficate is granted. 

The Court has also a discretion in any 
other case to require security to be given. 
Tho real question which we have to de¬ 
cide in the present case i9 whether or not, 
when a widow is admittedly entitled to 
the certificate and all tho moneys covered 
by tho succession certificate are a9S9ts of 
her deceased husband, she ought to he 
called upon to give security. It is not al¬ 
lege i in the present ease that there are 
any exceptional circumstances. There i9 
the more fact that she is the widow and a 
purdahnashin lady. It seems to U9 quite 
clear that if the deceased had died leav¬ 
ing a sum of money equal to tho debts in 
his house, or if the widow had been suc¬ 
cessful in collecting a similar amount 
after the death of her husband, the re¬ 
versioners would not be listened to, if 
they came into Court asking that the 
widow s rights as a Hindu widow should 
be restrained in any way for the benefit 
and protection of the reversioners on the 
more allegation that she might waste the 
corpus. If this view be correct, it seem9 
to us that there is no reason why the re¬ 
versioners should get exactly the same 
relief by compelling the widow to find 
security as a condition precedent to get¬ 
ting a certificate to collect debts. We do 
not say that there raaynot, in some oases, 
be special oiroumsbanoes which might 
justify the Court in directing seourity to 
be given even in the case of a Hindu 
widow. We allow the appeal, set aside 
the order of the Court below and direct 
that the certificate do issue to the appel¬ 
lant. The appellant must have her costs 
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to be paid by the respondents in all 
Courts. 

V.B./R.s. Appeal allowed . 
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Knox, J. 

Khubi and others —Applicants. 

v. 

Bakhtayal —Opposite Party. 

Criminal Revn. No. 194 of 19i3, Deci¬ 
ded on 25th April 1918, from order of 
Dist. Magistrate. Meerut. 

Criminal P. C. (1898), S. 522—Order for 
possession refused on ground of delay but 
passed by District Magistrate in appeal held 
proper. 

Au application for an order for possession 
under S. 522 filed after tho conviction of the ac¬ 
cused was rejected by tbo trying Magistrate but 
was allowed on appeal by tho District Magis¬ 
trate: 

Held: that under tbo circumstances of tho 
case tbo order was a proper one and should not 
bo interfered with. IP 408 C 1) 

Satya Chandra Milkerji —for Appli¬ 
cants. _ 

A. H. C. Hamilton —for Opposite Party . 

Facts. —The accused in a certain case 
wore convicted. After tho judgment was 
delivered, the complainant filed a peti¬ 
tion under S. 522, Criminal P. C., for 
restoration of possession. Tho trying 
Magistrate rejected tho application on 
the ground that an order to this offeot 
mu3t be passed simultaneously with the 
order of-convidtion. The trying Magis¬ 
trate was again moved on tho ground 
that such an order was an independent 
order and could be passed subsequently 
to the judgment, hut admitting this argu¬ 
ment lie expressed his inability to grant 
the application having once rejected it on 
the same facts. On appeal the District 
Magistrate pa999d the following order on 
4th March 1918: 

‘‘Appellant iu this case contends that tho 
ordor of the lower Court in refusing to givo pos¬ 
session undor S. 522, Criminal P. 0., on tho 
ground that ho was asked to do so some days 
after ho had passod ordors iu tho original case, 
is a mistaken ono aud that the latest ruling on 
tho subject is iu favour of tho appellant: Jotin- 
dra Nath v. Emporor (l). 1 think this is so. 

Tho whole tenor of that judgment in Criminal 
rovision is to tho cffoot that if suoh ordor pro¬ 
ceeds out of tho origiual judgmont without fresh 
material being produced it is not an illegal ono. 
In this oaso tho appollant asked for that form 
of rodrois in his original complaint and tho 
lower Court might not havo takou ooguiianoo of 
it. Ho passod bis ordor in tho original oaso on 
20th Do oomber 1917. On tho 22nd application 

1. (1913) 19 I 0 172. - 
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was mado for action under S. 522, Criminal 
1\ C\, which was refused on 3rd January 1918. I 
think the lower Court in view of the ruling quot¬ 
ed could have and shout l have issued order 
under S. 522, Criminal P. C. I allow the appeal 
and direct that the police be ordered accordingly 
to give possession over the disputed land to tho 
appellant.** 

Judgment. This is an application 
for revision of an order passed by the 
District Magistrate of Meerut under 
S. 522, Criminal P. C., whereby he 
directed the police to give possession over 
some disputed land to one of the parties. 
Whether the District Magistrate has or 
has not the authority to pass the order 
in question it soeras to mo unnecessary to 
decide. The order which the learned 
Magistrate has now passed is an order 
which could and should have been passed 
long ago. I decline to interfere and dis¬ 
miss tho application. Let the record be 
eturned. 

Y.B./r.K. Application dismissed. 
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Rafique and Piggott, JJ. 

Ram zan —Plaint ill—Appellant. 

v. 

bit. Ram Daiya —Defendant—Respon¬ 
dent. 

Second Appeal No 716 of 1916, Decid¬ 
ed on 31st July 1917, against the decision 
of Disfc. Judge, Allahabad, D/- 2nd Feb¬ 
ruary 1916. 

Hindu Law— Maintenar.ee— Widow—Ex¬ 
tent of right—Widow’s right to residence 
and maintenance is in reference to property 
existing at time of her husband' death. 

Where a right of residence or maintenance 
comes into existence in favenr of the widow of a 
man who was lately a member of a joint undivi¬ 
ded Hindu family, she takes that right in tho 
property as it stands at the time of her husband's 
death. ’ She cannot set up her right of mainten¬ 
ance or residence as against alienations effected 
during the lifetime of her husband. (P 409C 1] 

S. 21/. Sulaimari —for Appellant. 

Gokul Pershad—ior Respondent. 

Judgment.— This second appeal by 
plaint ill in a suit for ejectment arises 
under the following circumstances: There 
was a joint Hindu family consisting of a 
father Shanker and his son Ram Charan. 
Shanker mortgaged a certain house, which 
formed part of the ancestral family pro¬ 
perty and in which it would seem that 
ho and his son wore residing, although it 
is not clear that this pointihasbeen speci¬ 
fically considered by the Courts below, 
by a simple mortgage in favour of one 
Mt. Dhan Devi. Ram Charan died after 
this mortgage had been contracted, leav¬ 
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ing him surviving a widow Ram Daiya, 
who is the defendant-respondent in this 
case. Shanker subsequently sold 5bh 
share of tho house in question to tho 
plaintiff Ramzan. The latter induced the 
mortgagee to accept redemption of this 
share on payment of 2th of the mortgage 
debt. After this Mt. Dhan Devi, the 
mortgagee, brought a suit for sale against 
Shanker, who had now become by survi¬ 
vorship the 9ole owner of the ontire house. 
She obtained a decree for the sale of tho 
remaining 1th share of the house in satis¬ 
faction of }th of tho original mortgage 
debt. This decree the plaintiff Ramzan, 
who had already become the ownerof the 
remaining *th share of the house, pur¬ 
chased from Mt. Dhan Devi. He took 
out execution, brought this }th share to 
sale and purchased it himself. On at¬ 
tempting to take possession of what he 
had purchased ho was resisted by the 
defendant Mt. Ram L’aiya. Hence.this 
present suit, in which the plaintiff claims 
actual possession of tho share of the house 
purchased by him at the auction, along 
with an injunction restraining tho defen¬ 
dant from interfering with his possession. 
Tho suit has been resisted simply on the 
ground of defendant's right of residence 
in tho ancestral family homo as a Hindu 
widow. 

The first Court overruled this conten¬ 
tion and decreed tho claim. The learned 
District Judge held that the question of 
the defendant’s right of residence was 
dependent upon the question whethor or 
not the original alienitiou, that is to say, 
tho mortgage by Shanker of the entire 
house, had been made for legal necessity. 
He remitted an issue on this point, and 
on receiving a finding that legal necessity 
was not proved, he has dismissed the 
plaiutiff ’0 suit altogether. The plaintiff 
comes to this Court in second appeal. 
The decision of the lower appellate Court 
is certainly unfair to the plaintiff tosomo 
extent, a 9 the latter wa9 at least entitled 
to formal possession, subject to the alleged 
right of residence of the defendant for her 
lifetime. On the decree of the lower ap¬ 
pellate Court as it stands, it is difficult 
to see how the plaintiff can ever enforce 
his proprietary rights hereafter. Wo are 
asked, however, by the plaintiff to con¬ 
sider the question whether his suit ougn 
not to have been decreed as brought, la 
our opinion it ought to have boon decreed. 
We have been referred to a great deaioi 
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case-law on tho subject of a Hindu 
widow’s right of residence and mainte¬ 
nance. It is unnecessary to go into the 
principles laid down by these decisions. 
The pcint in tho present ca?e is that, at 
the time of the original alienation from 
which the present plaintitl eventually de¬ 
rives his title, that is to say, the mort¬ 
gage by Shankar of the ontire houso, the 
present defendant was not a Hindu widow. 
She was the wife of Ram Charan and was 
living with him and with her father-in- 
law. 

The decision of this Court in the case 
of Ajudhia Prasad v. Jasoda (1) shows 
the distinction to be drawn between alie¬ 


nation effected to tho prejudice of the 
existing rights of maintenance aod resi¬ 
dence in favour of widowed ladies depend- 
ing upon a joint family, and alienations 
effected by the malo members of a family 
in connection with which a right of resi¬ 
dence or maintenance is set up by a lady 
who was bound at tho time by the action 
of her husband and who claims to have 
become entitled to residence or mainten¬ 
ance, since the date of the alienation, by 
reason of her husband’s death. Some of 
tho arguments addressed to us on behalf 
of the respondent in this case have really 
called in question tho correctness of this 
docision. We can only say that we are 
not prepared to reconsider it. It seems 
reasonable to say that, when a right of 
residence or maintenance comes into 
existence in favour of tho widow of a 
man who was lately a member of a joint 
undivided Hindu family, she takes that 
nght in the property as it stands at the 
time of her husband’s death. She cannot 
set up her right of maintenance or resi¬ 
dence as against alienations effected dui* 
ing the life time of her husband. Now 
what the learned District Judge has call, 
ed upon the plaintiff to prove in the pre¬ 
sent case is that the mortgage effected by 

bhankar was binding upon his son Ram 

Charan. Tina is precisely the plea which 
a Bench of this Court rofused to allow a 
widowed daughter-in-law, in the position 
of the present defendant to set up in the 
case of Sohni v. Mohan Kuer (2). If the 
defendant cannot plead that the aliena¬ 
tion made by Shankar did not bind Ram 
Uharan, that is to say, did not affect the 
rights of Ram Charan in the house in 
question, t hen it is impossible to see whv 

1. (1887) A \V N 279.---- 

2. 1X012) X8IC 044. 


she should not bo just as much hound by 
the alienation as she would have been if 
Ram Charan had concurred in making it. 

The issue remitted by the learned 
Judge raised a question which might have 
been litigated upon an objection taken by 
Rim Charan himself, but which this 
Court refused to allow to he taken by a 
person in the position of Ram Charan’s 
widow. We must hold, therefore, that 
the principle of the decision in Ajudhia- 
Prasad v. Jasoda (l) governs the present 
case, and as we are not prepared to dis¬ 
sent from it or reconsider it, we must 
allow this appeal. We do so accordingly. 
We set aside the decree of the lower ap¬ 
pellate Court and restore that of the 
Court of lirst instance, with costs through¬ 
out, inoluding fee9 in this Court on the. 
higher scale. 

V.B./r.k. Appeal allowed . 
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Knox, J. 

Sahadeo Rai —Accused—Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Ref. No. 237 of 1918, Decid¬ 
ed on 23rd April 1918, made hy S 099 . 
Judge, Ghazipur. 

Penal Code (45 of 1860), S. 173—Service- 
Tender of summons if sufficient—Refusal to 
receive summons is no offence. 

Under tho Criminal Procedure Cede tho mere 
tender of a summons insufficient to effect service. 
A refusal to receive the summons docs not there¬ 
fore expose a porson to tho ponalty provided t>y 

[P 410 0 1] 

FACTS appear from the following 
order .of reference made by tho Sessions 
Judge: 

for revision of tho ordor 
dated 7th February 1918, of Maulvi Mahammad 
Wapb. Magistrate, 1st Class of Biliia, who con¬ 
victed Sahdeo Rai under S. 173, I. P. 0. and 
sentenced him to pay a flue of Rs. 10, on tho 
ground that on 10th December 1917 he had re¬ 
fused to take the notice which Mahdoo Ram con¬ 
stable wanted to servo on him. In tho Deputy 
Magistrate's opinion this act of Sahdeo Rai 
amounted to intentional prevention of service on 
Himself. It scorns to mo that this is not the 
object of S. 173, I. P. 0. Tho refusal to receive a 
summons is notan offence under S. 173, if th* 
actual dehvory was not legally necessary to com¬ 
plete its service. Under tho Criminal Procedure 

j 6 the moro tender of a summons is sufficient 
and a refusal to receive does not expose-one to 
tho penalty of S 173 ( 1 ). I cannot agree with 
tho Deputy Magistrate that tho ocousod inten- 

htmciif y , prove , nl( : d service of ths notice on 

Jr ^fus.ng to receive it. Tho Doputy 

nf q 8 17 P T raa * hav , e misconceived tho scope 
°x o, 178. I would therefore report this cas& 
under S. 488, Criminal P. 0., to tho Hon’bla. 
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IIiRh Court with the recommendation that the 
order of the Deputy Magistrate above referred to 
be set aside as illegal and that the applicant bs 
acquitted of the offence under S. 179. The fine 
if already pud may also be ordered to be refun¬ 
ded to the applicant. B-fore the record is sub¬ 
mitted to the High Court the Magistrate will be 
asked to furnish an explanation." 

Judgment. The reference made hag 
been properly made. No otTence under 
S. 173, I. P. C., has been committed. I 
sot aside the conviction and direct that 
the fine or any part of it which has been 
paid be refunded. The sentonce of im¬ 
prisonment has been served. 

V.B./r.k. Reference accepted . 
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PlGGOTT AND WALSH, JJ. 

Mahomed Isa Khan —Plaintiff—Ap¬ 
pellant. 

v. 

Mahoyned Khan —Defendant—Respon¬ 
dent. 

Second Appeal No. 1793 of 1915, Decid¬ 
ed on 23rd July 1917, against thedeeision 
of Second Addl. Judge, Aligarh, D/. 17th 
August 1915. 

(a) Agra Tenancy Act (1901), S. 158 — Ap¬ 
plicability — Section applies to piece of grove 
land ceasing to be grove more than twelve 
years before Act of 1901 came into force. 

The provisions of S. 159,Tcnaucy Act, apply to a 
piece of grove land originally contained in a 
tenancy, hut which censed to he a grove more 
than twelve vears before the coming into force of 
the Acra Tenancy Act of 1901. [P 111 C 2] 

(b) Agra Tenancy Act (1901), Ss. 4 and 158 
— Admitted tenancy—Land in S . 158 includes 
land other than land ns defined in S. 4. 

Per Walsh, J .— In the case of an admitted 
teuanev the word "land" in S. 1£8 of the Agra 
Tenancy Act must be held capable of ipcluding 
land other than land as defined iu S. 4 of the 
Act, [P412C 1) 

S. ilf. Sulaiman and -V. L. Agarwala 
—for Appellant. 

Iqbal Ahmad— for Respondent. 

Piggott, J. —This ie a second appeal by 
the plaintiff in a suit for resumption 
brought under the provisions of Ch. 10, 
Tenancy Act (Local Act No. 2 of 1001). 
The Court of first instance found that 
the whole of the area specified at the foot 
of the plaint had been held rent free by 
the defendant for fifty years, and by two 
successors to the original grantee. It also 
found that the land was not liable to re¬ 
sumption at the pleasure of the grantor, 
cr under any of the other conditions laid 
down by S. 154 of the same Act. The 
learned Assistant Collector however felt 
himself compelled to draw a distinction 
between two portions of the area in suit. 
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With regard to plots of land making up a 
total area of 7 bighas, which had never been 
anything but cultivated or culturableland, 
the finding was that the provisions of 
S. 15S, Tenancy Act, clearly applied and 
that the defendant must be deemed to hold 
the same in proprietary right. iWith regard 
to the remaining 9 bighas 1G biawas, it 
was found that this area had at 000 time 
been occupied by a grove. This grove had 
ceased to exist something more than twelve 
years, probably about fifteen years, prior 
to the institution of the suit, and during 
this latter period the land had been un¬ 
der cultivation. The Assistant Collector 
however in accordance with certain 
decisions of this Court and also with 
what appears to be the latest pronounce¬ 
ment of the Board of Revenue ou the 
subjoct, held that land co nstituting a 
greve was not land let or held for agri- 
cultural purposes within the meaning of 
the definition in S. 4, Cl. (2), Tenancy 
Act 2 of 1901. From this ho went on to 
conclude that the provisions of S. 153 of 
the same Act could not apply to this area, 
because it was nob shewn to have been 
held for fifty years as “land” within the 
meaning of the definition above referred 
to. lie went on to conclude that the 
plaintiff was entitled to have rent assessed 
on this area, and I 10 framed hisdecree ac¬ 
cordingly. Both parties appealed to the 
District Judge. 

On the main questions in issue the 
learned Judge has agreed with the first 
Court. Wo must accept the findings of 
fact arrived at, namely that theentirearea 
in suit had as a matter of fact been held 
rent free for fifty year9 by the defendant 
and by at levt two successors to the 
original granteo. We find it also impos¬ 
sible to interfere with the decision of the 
lower appellate Court that the provisions 
of S. 154, Tenancy Act, do not apply to 
any portion of the area in suit. On these 
findings the appeal of the plaintiff in the 
Court below against that portion of the 
decree of the Assistant Collector which 
was adverse to him was necessarily dis. 
missed. The learned Judge then went on 
to consider the appeal of the defendant. 
He was evideutlv of opiuion that the area 
in suit, forming part of a rent free hold¬ 
ing, must necessarily he subject to t 0 
provisions of S. 158, Tenancy Act. He 
endeavoured however to place his decision 
in the form of a dilemma again^ 
plaintiff. With regard to the area 
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9 bighas 16 biswas which the first Court 
had ordered to be assessed to rent, the 
lower appellate Court remarks that this 
<Lrea was either part of a rent-free grant 
or it was not. Supposing, says the learned 
Judge, that it was not, then the only pos¬ 
sible conclusion from the facts is that the 
defendant had been holding it adversely 
to the plaintiff for a period of more than 
twelve years prior to the institution of 
the suit. There was an appeal to this 
Court which came in the first instance be¬ 
fore Tudball, J. 

It may be said at once that it is some¬ 
what difficult to affirm the decision of 
the lower appellate Court on the precise 
ground on which it proceeds. The plain 
fact of the matter is that the land in suit 
is part of a rent-free grant. The plaintiff 
himself said so in his plaint and framed 
his plaint on that assumption. It seems 
impossible therefore to decide the ques- 
tiou on the hypothetical assumption of a 
6 tato of things which is clearly contrary 
to the pleading as well a9 to the ascer¬ 
tained facts. The defondant-respondent 
nevertheless supports the decision of the 
Court below on the broad ground that the 
whole of the area in 6uit, and not merely 
part of it, must be held to fall within the 
piovisions of S. 158, Tenancy Act. In 
this connection the learned Judge of this 
Court before whom the case first came 
was asked to reconsider the question of 
the applicability of the definition of the 
w’ord land * already referred to. In view 
of the decision of a Bench of this Court 
in Eadi Eosan Khan v. Pali Bam (l), 
as to the correctness of which he evi¬ 
dently entertained serious doubts.Tudbali 
J., referred this case to a Bench of two 
Judges. The matter has now been fully 
argued out before U9. There seem 9 to 
have been a long course of decisions in this 
Court on thedefinition of the word "land’ 1 
as applied to groves. An elaborate pro¬ 
nouncement on the subject by Sundar Lai 
J. is to be found in Eubilullah v Kalyan 
Das (2J. In view of the fact that the 
amendment of the Local Tenancy Act is 
now under the consideration of the autho¬ 
rities, I am particularly anxious not to 
reconsider or unsettle, except under pres¬ 
sure of necessity, and principles which 
seem to have been definitely affirmed by 
this Court with regard to the provisions 
of_ the existing Tenancy Aot, nor do I 

1. (1918) 86 All 280=19 I C 416. 

2 - AIR 1914 All 428=26 I 0 169. 


think that it is really necessary in the 
present case to determine whether an area 
covered by trees and forming a grove is 
not land let or held for agricultural pur¬ 
poses, or even the narrower question whe¬ 
ther in Ch. lO.Tenancy Act, or at least in 
some of the sections falling within that 
Chapter, it should not bo held that there 
is something repugnant in the context to 
he aplication of the strict definition of the 
word “land’'. I think that the present case 
may be quite satisfactorily and most con- 
venisntly decided upon its own facts. 

The appeal now before us is confined to 
the area of 9 bighas 16 his was, which at 
one time formed a grove. We do not 
know for certain whether this grove was 
planted by the original grantee or formed 
part of the original grant, in the sense 
that the grant when made was one of a 
grove along with certain cultivated or cul¬ 
tivable laud. In any case there is no 
suggestiou iu the pleadings or in the evi¬ 
dence that there was more than one grant. 
The area in question in this appeal there¬ 
fore did form part of a rent-free grant in 
favour of the predecessor-in-title of the 
present defendant. The grove ceased to 
exist before the present Tenancy Act, 2 
of 1901, came into force. Under the pre¬ 
vious Act, namely, the Rent Act 12 of 
1881, there was no express definition to 
the word land, but the provisions of that 
Act undoubtedly applied to grove just as 
much as to cultivated or cultivable lands. 
The area now in suit therefore was always 
"land” to which the provisions of the Ten¬ 
ancy Act for the time being in force ap¬ 
plied. The ruling in Eadi Easan Khan 
v. Pati Bam (l)caunofc possibly beapplied 
to the fact9 of the preseut case, because 
the area in question having been brought 
into cultivation more than twelve years 
before the institution of the suit was al¬ 
ways "land” within the strict meaning of 
the definition, both at the time when the 
present Tenancy Aot, 2 of 1901. cimo in¬ 
to force and right down to the date of the 
institution of the suit I think therefore 
that it is impossible to distinguish as the 
Assistant Collector endeavoured todo bet¬ 
ween the two portions of the area in suit. 

The whole formed a rent-free grant and wa9 

subject to ths provisions of Ch. 10, Act 
2 of 1901 under any possible interpreta¬ 
tion of the word “land," beoause the en¬ 
tire area had always been under cultiva¬ 
tion while that Aot was in force. If 
therefore the conditions laid down by 
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S. 15b, Tenancy Act. are prove! to have 
been satisfied in respect of the entire 
area in suit and it is so found by the 
lower appellate Court, there seems no 
valid reason for drawing a distinction 
against the area now under appeal merely 
on the ground that it had at one time 
formed a grove. On this ground alone I 
would dismiss this appeal with costs, in¬ 
cluding fees in this Court on the higher 
scile. 

Walsh, J. I agree. The circumstances 
of this case are exceptional. I have come 
to the conclusion that in an admitted 
tenancy, such as this was, the word land 
in S. 158 must he held capable of includ¬ 
ing land other than lanlasdefined in 3.4. 
It would be “repugnant to the subject,” 
to quote the language of S. 4, to hold that 
the word land” in this narticulir case did 
not include the land on which this grove 
hal stood. The result of doing so would 
bo that while holding Ch. 10, Tenancy 
Act, applicable to a tenancy, wo should 
be driven to hold that it did not apply 
to land which formed the subject of a 
tenancy, and that I think i9 the very 
thing which is meant by the somewhat 
unusual language in the definition clause, 
namely, ‘ repugnant to the subject." I 
wish carefully to guard myself against 
being taken to held anything more. In 
my opinion it by no means follows that 
all or any groves held for more than fifty 
years by two successors to the original 
grantee come within S. 158 or that, for 
example, S. 11 can bo used by an occu¬ 
pant or grove-holder by adopting the 
usual construction which is the right ooo 
in this particular case. It is for that rea¬ 
son that I think it necessary to say that I 
adopt the very closely reasoned judgment 
of Hon'ble Mr. Reynolds, the Senior 
Member of the Board, to bo found in the 
Selected Decisions of the Board of Re¬ 
venue, No. 4 of 1911, [Megh Singh v. 
Alt. Nazar Fatma ( 3)]. I think the view 
there clearly laid down in a scries of the 
propositions which I venture to quote is 
not only correct but entirely consistent 
with the view which we are taking: 

“The custom generally prevailing in these pro¬ 
vinces is that t'ue grove-holder is a tenant paying 
reDt. This was crystallized in the definition of 
rent and tenant given in S. 4. Groves are in my 
opinion equally clearly not land as defined in 
S. 4. If they were land within that definition, 
there would be no need to differentiate them 
irom land in the definition of rent. If the land- 

3. Selected Decisions No. 4 of 1911. 
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holder seek, to get rid of a grove-holder, ho can 
no. ta«e action under Ch. 10 as that chapter re 
fers to land only. Bat he may sue to eject unde r 
o>, as the grove-holder is 
tenant.*' 


□ on-occupancy 


The Senior Member then gees on to 
discuss the nature cf tenancy and adds: 

probably in the majority of cases, either by 
village custom or by special contract, a grove- 
holder holds, net from year to jear, but so loop 
as the grove exists. In all cases then when a 

land holder seeks to eject a grove-holder. 

the question of the existence of such custom or 
contract should almost invariably be made a 
matter iu issue. It fellows from what I have 
said that a grove-holder cannot generally acquire 
rights of occupancy in the land, on which the 
trees grow." 

Those statements of the law, which I 
tako to be correct, obviously apply to a 
vast majority of cases of ordinary ten¬ 
ancy between a grove holder and a land¬ 
holder. The case we are dealing with is 
not one of those ordinary cases. It is a 
case admittedly of a tenancy wholly in¬ 
dependent of and unconnected with a 
grove a3 such. It appears to me a mero 
incident or accident in its history that at 
one time it became or a portion of it be¬ 
came a grove so a? not to ho land within 
the strict definition of the term. I think 
we are both agreed that that accident 
does not make it any the les9 tenancy of 
land within the moaning of S. 158, and 
therefore the rights of the parties under 
that section have been rightly applied. 


By the Court. —We dismiss this ap¬ 
peal with costs, including fees in this 
Court on the higher scale. 

V.B.'R.K. Appeal dismissed. 
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Richards, C. J. and Banerji, J. 

Mahomed Ishaq Khan and others — 
Plaintiffs—Appellants. 

v. 

Mahomed Itustom Ali Khan and others 
—Defendants—Respondents. 

First Appeal No. 3 of 1917, Decided on 
9th January 1918, from a decree of Addl. 
Sub-Judge, Meerut, D30th August 
1910. 

(a) Civil P C. (1908), S. 11, Expl. 5, and O. 2, 
R.2 and O. 20, R 1 2—Suit for possession and 
mesne profits — Subsequent -suit for meine 
profits from date of institution of suit up to 
delivery of possession is not barred. 

Plaintiff brought a fuit for possession and 
claimed a certain sum for mesne profits. There 
was a further claim for mesne profits during the 
pendency of the suit and after decree. The suit 
resulted in a decree for possession and for a por¬ 
tion of the sum claimed for mesne profits. The 
Court did not purport to deal with the question 
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of mesne profits during the pendency of the suit 
and after decree. Plaintiff then brought a suit 
for mesne profits from the date of the institution 
of the previous suit up to the date of delivery of 
possession. 

Held: that the suit was maintainable and was 
not barred either by Expln. 5, S. 11 or by R 2, 
0.2. [P 413 C 21 

(b) Precedents—Value of—Amendment of 
statute not expressly altering interpretation 
by previous decisions—They ore to be ad¬ 
hered to. 

Where there have been decided cases before an 
Act is amended, if the amendmeut does not ex¬ 
pressly show that ths law as interpreted by tho 
decisions is alterod, the rule laid down by the 
decisions is to be adhered to. [P413C2J 


Tej Bahadur Sapr w, Eailash Nath 
Katjti and Mohamcd Abdullah —for Ap¬ 
pellants. 

S. F. ltyves, Sunder Lai and Oudli 
Behari Lai — for Respondents. 

Judgment. —This appeal arises out cf 
a suit for mesne profits. A previous suit 
had been brought in which possession cf 
tho land had been claimed. A certain 
sum of moneys was also claimed as mo9oe 
profits for tho period prior to the institu¬ 
tion of the suit. There was a further 
claim for mesne profits during the pen¬ 
dency of the suit and after decree. Tho 
suit resuite 1 in a decree for tho plaintiffs 
for possession of tho land and also a 
decree for a portion of tho amount claim¬ 
ed by the plaintfTs for mesne profits. The 
rest of the plaintiffs’claim was dismissed. 
On referring to the judgment, it is quite 
clear that the Court never dealt or pur¬ 
ported to deal with tho mesne profits dur¬ 
ing the pendency of the suit or after 
decree. In the present suit mesne profits 
aro claimed from the date of the institu¬ 
tion of the suit up to the date of delivery 
of possession. .The defence is that the 
deoree in the previous suit operates as 
res judicata, and reliance is placed upon 
tho provisions of S. 11, Expin. 5. S. 11 
provides that 

l' K “° m °?? rk ,? ba l l f tf y any suit or Issue in which 
the mattor directly and substantially in issue 
has beou dirootly and substantially in Issue in a 
former suit betwcon the same parties... in a Court 
competent to try such subsequent suit." 

„ Explanation 5 provides that 

? olief tho P lalnt "Web Is not 

nnLf!?J y ( l, 8 - r4nt€ . d by , the d00re ° 9haU ,or the pur- 
f°*°l ° f thls aoet, on h3 deemed to have baon re- 

This explanation corresponds exactly 
w. h Expin. 3. S. 13 of the old Code, 
iteliance is also plaoed upon the provi- 

sions of O. 2, R. 2, whi°h provides that 

every suit shall Include the wholeof the claim 


which the plaintiff is entitled to make in res¬ 
pect of the cause of action." 

The contention on behalf of tho defen¬ 
dant is that the Court, in the previous 
suit not having granted mesne profits dur¬ 
ing the pendency of the suit and from the 
date of the decree up to the date of deli¬ 
very of possession, must be deemed to 
have refused it. Further, the decree ought 
to he interpreted as having expressly dis¬ 
missed the suit in respect of mesne profits 
save to the extent that mesne profits were 
granted. The very same question had 
frequently arisen in the High Courts in 
India before the coming into operation of 
the present Code of Civil Procedure. All 
the Courts appear to have held that not¬ 
withstanding the provisions of the old 
Code a suit for mesne profits pendente lito 
and from the date of decree to delivery 
of possession could be maintained. This 
was expressly held in tho case of Ram 
Datjal v. Madan Mohan Lall (l). In 
that ca9e just like the present there had 
been in a previous suit a claim for mesne 
profits prior to the institution of tho suit 
and also future mesne profits. Neverthe¬ 
less the Court held that the subsequent] 
suit for mesne profits from tho date of 
tho institution of the suit up to delivery 
of possession could bo maintained when 
the Court in the previous 9uit had not 
decided the right of the plaintiff to these 
mesne profits. Wo think that we are 
bound to follow this decision, unless it is 
shown that the legislature when enacting 
the present Civil Procedure Code altered 
tho law. It is a recognized rule that 
where there have been decided cases 
before an Act is amended, if tho amend¬ 
ment does not expressly show that the 
the law as interpreted by the decisions is 
altered, the rule laid down by the de¬ 
cisions is to bo adhered to. We now pro¬ 
pose to consider whether the provisions 
of the Civil Procedure Code 1908, al¬ 
tered the law in respect of tho matter 
with which wo aro dealing. S. 211, Civil 
P. C. 1882 providod that 
"In a suit for the rocovery of possossion of im¬ 
movable property yielding rent or other profit 
the Court may provido in the decrco for the pay¬ 
ment of rent or mesno profits in respoct of suoh 
property from the institution of tho suit until tho 
delivorylof possession toltho party in whoso favour 
tho>decree is mado". 

It is to be noted that in this section 
there is no reference to the olaim in the 
plaint being made for mesne profits. 

~T. (1699) 21 All*426. - 
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S. 212 provided that whether the suit 
was a suit for 

“possession of immovable property and for mosne 
profits which have accrued on the property during 
the period to the institution of the suit, and the 
amount of such \ refits is disputed, the Court 
may either determine the amount by the decree 
itself, or may pass a decree for the property and 
direct an inquiry into the amount of mesne pro¬ 
fits, aud dispose of the same on 'further orders.” 

The provisions of these twg sections 
seem to have been amalgamated in the 
provisions of O. 20, R. 12, of the new 
Code. That order provides that 
“where there is a suit for the recovery of posses¬ 
sion of immovable property and for rent or 
mesne profits, the Court may pass a decree (a) 
for possession of the property, (b) for the rent or 
mesne profits which have accrued on the pro¬ 
perty during the period prior to the institution 
of the suit or directing an enquiry as to such rent 
or mesne profits, and (c) directing an enquiry as 
to the rent or mesne profits from the institution 
of the suit until (i) the delivery of possession to 
the decree-holder, (ii) the relinquishment of 
possession by the judgment debtor with notice 
to the decree-holder through the Court, or 
(iii) the expiration of three years from the date 
of the decree, whichever event first occurs.” 

Clause 2 of this rule provide; 

“Where an enquiry is directed under Cl. (b) or 
Cl. (c), a fiual decree iu respect of the rent or 
mesuo profits shall be passed in accordance 
with the result of the enquiry.” 

Under the old Code the practice was 
that excepting those cases in which the 
Court had actually found a certain 
amount duo for mesne profits, the Court 
executing the decree used to be called 
upon to make an enquiry and to ascer¬ 
tain in execution the amount of mesne 
profits, whether they were mesne profits 
which had accrued prior to the institu¬ 
tion of the suit or mesne profits which 
had accrued between that date and the 
delivery of possession. The authority to 
make this enquiry was conferred on the 
Court executing the decree hyS. 244, Civil 
P. C. 1882, to which wo shall presentably 
refer. It would seem therefore that the only 
substantial change that ha3 been made in 
the law is that it is the Court which 
hears the suit which is to ascertain the 
mosne profits, whether those mesne profits 
be mesne profits which accrued before the 
institution of the suit or afterwards up 
to the date of delivery of possession, and 
it is this Court which is to make the 
final decree for mesne profits which has 
to he executed by the Court executing 
the decree. Wo do not think that any 
significance is to he attached to the fact 
that in S. 211 of the old Code there 
is no reference to a claim for mesne 


Md.Rustom Ali 1918 

profits or to the fact that 0. 20, R. 12. 
Purports to deal with suits in which 
mesne profits are claimed. S. 214 of the 
cl 1 Code dealt with certain matters 
which were to he determined by the 
Court executing the decree, and not by a 
separate suit, and amongst other ques¬ 
tions the very first mentioned were ques¬ 
tions regarding the amount of any mesne 
profits as to which the decree had di¬ 
rected an inquiry, There is a proviso 
at the end of the section in the following 
words: 

"Nothing in this section shall be deemed to 
bar a separate suit for mesne profits accruing 
between the institution of the first suit and the 
execution of the decree therein, where such pro¬ 
fits are not dealt with by such decree.” 

The corresponding section of the Cole 
of 1903 is S. 47. In this section refer¬ 
ence to all questions of mesne profits is 
omitted and the proviso which we have 
quoted from S. 244 is also omitted. The 
argument is that this last mentioned 
omission is most significant and that it 
demonstrates the intention of the legis¬ 
lature that suits for the recovery of 
mesne profits after a previous suit for 
possession connot be maintained. A little 
consideration shows that this argument 
is not so forcible as might appear at first 
sight. The proviso to S. 244 of the old 
Code seems to have presumed that there 
was nothing in the Code itself which 
would prevent a second suit for mosne 
profits hut that it might be contended 
that the provisions of S. 244 would pre¬ 
clude a second suit, and accordingly the 
words of the proviso aro, net that no¬ 
thing "in the Cole” shall be deemed to 
bar a separate suit for mesne profits, bub 
that nothing “in the section” shall be 
deemed to bar such a suit. It becomes 
apparent that the retention of this pro¬ 
viso in the new Code would have been 
altogether meaningless and out of place, 
because in S. 47 of the new Code 
there is no reference to inquiries as to 
mesne profits at all and O. 20, R. 12, to 
which we have already referred, expressly 
takes away the jurisdiction of the Court 
executing the decree to make any inquiry 
in respect of mesne profits. The learned 
Judge in the Court below has referred to 
the report of the Select Committee on 
the provisions of the contemplated amen - 
ment of the Code of Civil Procedure J 
it were permissible to consider the repor 
at all. the inference would_s?2l2_J2__2£ 
2. (1918) 41 Mad. 188=42 I. C. 929. 
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rather against the respondents than in 
their favour. Thequestion had reference 
to a Bill which was subsequently with¬ 
drawn. In this Bill there was a provi¬ 
sion which would have made it quite 
clear that a second suit for mesne pro6ts 
could not be maintained. This provision 
does not find a place in the measure 
which was actually enacted. If any 
legitimate inference could be drawn at all, 
it would seem as if the legislature know¬ 
ing well the course of decisions in the 
Courts in India had come to the conclu¬ 
sion that it was best to maintain the 
rule of law as established by the cases. 

In this connexion it may not be alto¬ 
gether out of place to suggest that there 
are some practical difficulties in the way 
of ascertaining mesne profits pendente lito 
and particularly future mesne profits in 
the original suit. Where there are more 
defendants than one, their liability may 
not altogether be the same and the final 
ascertainment of the amount due for 
mesne profits from the date of the decree 
to the time of delivery of possession can 
never be made until possession is ac¬ 
tually taken by relinquishment on the 
part of the defendants or through the 
Court. We may mention here that the 
question recently arose in the Madras 
High Court in the case of Doraisami 
Aij/ar v. Subramania Aiyar (2), in 
which the majority of a Full Bench of 
that Court were of opinion that notwith¬ 
standing the provisions of the new Code 
a suit for mesne profits like the present 
could bo maintained. 

We allow the appeal, set aside the dj- 
creo of the Court below and remand the 
oase to that Court with direction to re- 
admit the suit in its original number and 
to proceed to hear and determine the 
same according to law. The appellants 
will have their costs of this appeal; in- 
oiudmg fees on the higher scale. Other 
costs will follow the event. 

V.B./R.K. Appeal decreed. 
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Banebji and Ryves, JJ. 

Jwala Prasad and another —Plainti 
— Apphoants. 

v. 

Partufs RV ' Co ~ Defendanta ~Oppo8i 

16?h V i B ;i918 N °- 18 I918 ’ D “ iaed 


Civil P. C. (1908), O. 7, R. 10 and S. 115- 
Order for presentation to proper Court con¬ 
firmed on appeal — No. second appeal lies— 
Appellate Court committing error in exercise 
of jurisdiction—High Court will not interfere 
in revision. 

No second appeal lies against an order of a Dis¬ 
trict Judge confirming an order of the trial Court 
directing the return of a plaint for presentation to 
the proper Court. 

If in the exercise of his jurisdiction in deciding 
an appeal from an orderof the trial Court return¬ 
ing a plaint for presentation to the proper Court, 
the District Judge commits an error, that does 
not give tho aggrieved party a right to apply to 
the High Court in revision under S. 115. 

IP 115 C 2] 

B. M. Vyas —for Applicants. 

Ladli Prasad Zutshi — for Opposite 
Parties. 

Judgment. —The plaintiffs brought a 
suit against the E. I. Ry. Co. in tho 
Court at Cawnpore for recovery of cer¬ 
tain money deposited by them with tho 
Railway Co. in Calcutta. The Subordi¬ 
nate Judge held that the Cawnpore Court 
had no jurisdiction to entertain the suit 
and ordered the plaint to bo returned for 
presentation in the proper Court. An ap¬ 
peal \va3 preferred from this order to the 
District Judge and the learned District 
Judge affirmed the decision of the Court of 
first instance. Tim is an application for 
revision of the appellate order of fcheDis- 
triefc Judge. Admittedly no appeal lies 
from such an order. It is also admitted 
that the District Judge had jurisdiction to 
entertain the appeal before him. If in 
the exercise of his jurisdiction he commit¬ 
ted an error (we do not hold that he did so), 
that does not give the applicants a right 
to apply in revision under S. 115 of the 
Code of Civii Procedure. In our opinion 
this application cannot be entertained. 
We accordingly dismiss it with costs. 

V.B./r.k. Application rejected . 
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Baneuji, J. 

Emperor 

v. 

Babu Prasad and another— Accused- 
Opposite Parties. 

Criminal Ref. No. 709 of 1917, Decided 
on 22nd September 1917, made by Sess. 
Judge, Moradabad 

Js)‘ P ;C- (1898), S.. 478 and 476 

t-avil Court making inquiry under S. 47a 
should proceed a. Magistrate proceeds in 
inquiry into cate before commitment. 

A civil Court making an Inquiry under S 478 
Criminal P. 0., should proceed in tho samo' way 
as a Magistral would do in Inquiring Into a caso 
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before commitment, i.e, it should take the 
evidence of the witnesses for the prosecution in 
presence of the accused and then examine the 
latter, and having done this should frame the 
charge sheet and after explaining the same to the 
accused should record the ordor of commitment. 

„ x ^ [P 41C C 2] 

(b) Criminal P.C. fl898)Ss. 478 and 476 — 
Mun»if taking action under S. 476 and after 
giving notice and receiving written statements 
deciding to commit accused under S 478 — 
On day fixed for inquiry Munsif framing 
charge after recording brief statements com¬ 
mitting accused — Procedure is illegal. 

A Munsif cam© to tho conclusion that a receipt 
filed before him was forged. He accordingly took 
action under S. 47G and after giving notice to 
the accused and receiving their written state¬ 
ments decided to commit the accused under 
S. 47Sof tho Code. On the date fixed for in¬ 
quiry under S. 478 the Munsif framed charge 
sheets and after recording very brief statements 
of tho accused committed them for trial; 

Held: that tho procedure adopted bv the Munsif 
ivas irregular and illegal. [p J17 C 1] 

It. K. Malaviya —for Opposite Parties. 

FACTS of the case appear from Itho 
following Referring Order by tho Sessions 
Judge: 

In this case two persons have been 
committed to this Court by Pandit Rup 
Kishan Agha, Muusif of Ohaodausi. One 
is Babu Prasad, who is charged with 
offences under Ss. 1 ( J6 and 471, 467, 
I. P. C., while tho other is Chandor Sen, 
who is charged with an offence under 
S. 4G7, I. P. C. The Munsif seems to 
have acted under S. 478, Criminal P. C., 
but he lias not followed the proper pro- 
cedure as laid down in that section. It 
appears that Babu Prasad, who was* the 
defendant in a Small Cause Court suit, 
ploaded satisfaction and filed a receipt in 
support of the alleged satisfaction. In 
order to prove his plea he himself gave 
evidence and examined Chandor Sen, tho 
scribe of tho receipt. The Munsif came 
to the conclusion that tho receipt was 
forged. Ho accordingly took action 
under S. 476, Criminal P. C., and on 3lsfc 
May 1917, passed an order to that effect 
and fixed 18th Juno for inquiry. Babu 
Prasad, who was apparently present, was 
informed of this order and notice was 
issued to Chander Sen calling upon him 
to show cause why he should not be com¬ 
mitted. Cn 18th June Babu Prasad filod 
a written statement but Chander Sen was 
absent. A fresh notice wasordered to bo 
issued to him for 3rd July, after state¬ 
ments of one Baldeo Sarup, Mukhtar and 
Babu Prasad (both on oath) had been 
recorded. On 3rd July, Chandar Sen filod 
a written statement. Some copies were 
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put in on behalf of Ram Kishan Das 
(plaintiff) and inquiry was adjourned to 
14th July. Cn 14th July same records 
were perused and tho inquiry was ad¬ 
journed to 17th July. On 17th July the 
Munsif decided to commit tho accused 
under S. 478, Criminal P. C., instead of 
sonding'them to ahMagistrate under S. 176, 
Criminal P. C., and fixed 23rd July for 
inquiry. 

On 23rd July charge sheets wore framed 
and very brief statements of the accused 
were recorded and the accused were com¬ 
mitted for trial. Tho record was sent to 
this Court direct but as it should have 
been sent to the District Magistrate under 
S. 479, Criminal P. C., it was returned. 
Tho District Magistrate has now sent 
the record together with tho calendar to 
this Court. 

The calendar contains tho names of five 
witnesses for tho prosecution, hub not 
one of thorn was examined by tho Munsif 
in presence of the accused persons. Only 
one Baldeo Sarup was examined when 
Babu Prasad was examined on 18th Juno. 
In my opinion tho commitment i9 had, 
inasmuch as no proper inquiry was held by 
the Munsif under S. 478, Criminal P. C. 
Cl. (2), of this section lays down that tho 
" proceedings in such inquiry shall he conducted 
as nearly as may bo in accordanco with the pro¬ 
visions of Ch. 18.” 

By this I understand that the Munsif) 
should have proceeded in the same way as 
a Magistrate would have done in inquir 
ing into a case before commitment, i. o., 
he should have takon the evidonco of the 
witnesses for the prosecution in presence 
of the accused persons and then examined 
the accused and having done this he 
should have framed tho charge shcot and 
after explaining the same to the accused 
persons, should have recorded tho ordor 
of commitment. I am therefore of 
opinion that the commitment is bad in 
law and should ho quashed. I therefore 
ordor the record to he submitted to the 
Flonourahle High Court with tho recom¬ 
mendation that the commitment ho 
quashed and the case be sent back for the 
necessary inquiry to the Munsif or to tho 
District Magistrate preferably to the 
latter. 

Judgment.—The facts of this case 
are set forth in the referring ordor of tho 
learned Sessions Judge and it is unneces¬ 
sary to repeat them. It is clear that the 
procedure adopted by the Munsif in com- 
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milting the case to the Court of Session 
was irregular and illegal. I agree with 
the view of the learned Sessions Judge and 
quash the commitment. I direct that the 
record be sent to the District Magistrate 
with the request that he himself or by a 
competent subordinate Magistrate do hold 
an inquiry into the matter and commit 
the case to the Court of Session, if neces¬ 
sary. The case should be deemed to have 
been committed to the criminal Court 
under S. 47(>, Criminal 1\ C. 

V.B./r.k. Order accordingly . 
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Knox, Ag. C. J. 

Azizur liahaman —Applicant. 

v. 

Hansa —Opposite Party. 

.Criminal Revn. No. 379 of 1918, De¬ 
cided on 27th June 1918, from order 
of Dial. Magistrate, Agra, D/- 27th Febru¬ 
ary 1918. 

(a) Workman’s Breach of Contract Act 
(1859), S*. 1,2—Application under Ss. 1 and 
2 should not be summarily disposed. 

Ad opplicatiou to a Magistrate asking him to 
eoforco the provisions of Ss. 1 and 2, Act IS of 
1869, should not be summarily disposed but the 
matter should be enquirod into and evidence 
tally taken. rp 4 j s q 

(b) Precedent — Subordinate Courts must 
follow rulings of their High Court. 

AMagistrai 0 ^^ doU°II°w a ruliug of a 
High Court to which he is not subordinate, when 
he has a ruling of the High Court to which ho is 
subordinate before him. (p 417 q 2) 

Narain Prasad Aslhana — for * Apuli- 
cant. 

. . . .“This is an application for 

revision of an order passed by the Magis¬ 
trate of Agra, whoreby an order of a First 

-p, 't,. 1ag ' 3 , trat0 Agra was confirmed. 
The First Class Magistrate of Agra bad 
before him an application asking him to 
enforce the provisions of Ss. 1 and 2 
Act IS* of 1859. All that appears bofore 

Wn« f , ?r re °°I‘ d ‘ 3 “ n ° rd8r in wh >°htlio 

learned Magistrate arrives at the oon- 
clusion that the suit doos not lie under 

h °* ° l 8 ? 9 ' N ° cvidenco appears to 

have been taken and all that is on the re 

cord is the contract. Act 13 of 1S59 is 

an Act which has boon extended to the 

station of Agra. The contract is upon a 

stamp paper and it recites that it is a 

contract under Act 13 of 1859. The First 

Glass Magistrate sets ont whit ho believes 

lie?a^ e tl°at VI ° Ua ° bi ° Cfc ° f Aofc 13 «* 1«». 

contractors (raudnlentlTboltin^wlV* thfX 

191P A/53 A'51 


vanccs necessary for obtaining werk from them 
and it was not designed to secure the employers 
enforcement of elaborate contracts with skilled 
artisans." 

I do not know from what source the 
learned Joint Magistrate obtains this. 
There is nothing in the Act to this effect. 
The learned Joint Magistrate will do well 
to consider the ruling by which he is 
bound, namely. Queen Empress v. Indar- 
jit (1). Having placed this interpretation 
upon the object of the Act, the learned 
Joint Magistrate wont on to pass an order 
for which there is no warrant that I 
know of. That order runs as follows: 

“The accused till to-morrow should produce 
balance of money due to the complainant. If lie 
does so and the complainant takes it, accused 
will be acquitted. If ho does so and complainant 
refuses the money, the ease will be dismissed. If 
he does not produce it. it will bo a clear case of 
bad f»ith and 1 shall proceed against him under 
Act 13 of 1859." 

The morrow came and the accused pro¬ 
duced the money required of him. The 
complainant refused to tako it. saying 
that ho wislici to have the work done by 
the accused. Tbo learned Joint Magis¬ 
trate professed to act upon a ruling of the 
Bombay High Court Queen Empress v. 
hajab (2) to which he is net subordinate^ 
and which he should not follow when he ; 
has bofore him rulings of this Court, ij 
cannot moreover sanction theimwarrant¬ 
able languago usel by tbo Joint Magis¬ 
trate regarding an Act in the Statuto 
book. Ho says: 

rwlUi * llo * ot, # lcr preposterous thut this Act, 
designed to protect peoplo who make cash ad¬ 
vances in ord*r to import or secure manudl labour 

!ivl?P >eOP f 0 worth powder and shot in the 
cim! Court, should be prostituted in this wav l>v 
employers of skilled artisans.” * ^ 

•J l ' 0 ‘ oarned Joi °t Magistrate had no 
right to use language of this kind regard¬ 
ing a Statute which is in force and which 
he is hound to respect. The Act is in full 
force in the station of Cawupur for in. 
stauoe. and for ought I know mav be in 
full force m the station of Agra ' Joail 

ho^^traoted_tojierform because it ro- 

1. (1889) n All 262. *---—- 

‘J. (18£2) 16 Bora 868. 

a. m 1914 All 103=28 I 0 136=15 Or L .1 

A IoV/lVSo. 1 ^ 10 AU 882= 13 I 0 832= 
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quires him to sit very near the fire. lie 
is said to have been working in the same 
isituation in another factory. This may 
or may not he true. But the matter 
.should have been enquired into and evi¬ 
dence fully taken. This was not a case 
,for summary disposal. I set aside the 
orders of both the Courts beiow and I 
return the caso in order that it may be 
dealt with strictly in accordance with the 
provisions of Act 13 of 1859. 

V.B./r.K. Cass remanded . 
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Richards, C. J. and Banerji, J. 

Jhiuiku Lal— Defendant—Applicant. 

v. 

Bisheshar Das and another —Plaintiffs 
—Opposite Parties. 

Civil Revn. No 217 of 1917, De¬ 
cided on Oth May 1918, from order of 
Munsif, Hathras 

(a) Civil P C. (1908), O. 23, R. 1 —Leave to 
withdraw when should be granted explained 
— Mere award of costs is not sufficient com¬ 
pensation—Trial Court hat to determine whe¬ 
ther 'sufficient ground'* for passing order 
exists. 

A Court ought to be very slow to give liberty 
to briug a fresh suit afer a ca*e has been heard 
out od tho merits, and an appellate Court ought 
seldom or never t" ^ so, except where an appli¬ 
cation has been niudo to the first Court, and the 
appdlato Court tb : nks the first Court should 
have granted the app ication. It was never in¬ 
tended that a plaiulift should have the power of 
trviog out his case and then at the last moment 
asking for leave to withdraw with permission to 
bring a freshsuit. The mereordering of the plaintiff 
to pay the defendant’s costs does not compensate 
thelatter for being sued a second tirne.[P 418 C 2] 

It is for tho trial Court •to say whether or not 
there are "other sufficient grounds,* in a case, 
within the meaning of O. 23, R. 1, for allow 
inz the plaintiff to withdraw his suit. 

[P 419 Cl] 

(b! Civil P. C. (1908). 9 . 23, R. 1-Trial 
Court making mistake of jurisdiction High 
Court if not entitled to interfere. 

Where a trial Court has jurisdiction to allow a 
suit to be withdrawn with leave to bring a fresh 
6uit, but it makes a mistake of law in exercise 
of that jurisdiction, tho High Court is not en¬ 
titled to interfere with the order of the trial 
Court in revision under S, 115. [P 419 C 1J 

Panna Lal— for Applicant. 

Durga Char an Banerji—lor Opposite 

Parties. 1# .. 

Richards, C. J.—This is an application 

in revisionand arises under the following 
circumstances. The plaintiff instituted a 
Buifc in the Court of the Munsif. After 
the evidence had concluded and either 
during or after the arguments, the plain¬ 
tiff applied for leave to withdraw with 


liberty to bring a fresh suit. He based 
his application upon the fact that he had 
failed to give formal proof of a certain 
plaint which was apparently considered 
by the parties to be essential to the plain¬ 
tiff's success. Tho Court granted leave to 
bring a fresh suit. The present applica¬ 
tion is made under S. 115, Civil P. C. 
That section provides that 

the High Court may call for the record of any 
case which has been decided by anv Court sub¬ 
ordinate to such High Court and in which no 
appeal lies therto, and if such subordinate Court 
appears: (a) to have exercised a jurisdiction not 
vested in it by law. or (bj to have failed to exer¬ 
cise a jurisdiction so vested, or (c) to have acted 
in the exercise of its jurisdiction illegally or with 
material irregularity, the High Court may make 
such order iu the case as it thinks fit.** 

It is argue 1 on behalf of tho applicant 
that the Munsif acted illegally or with 
material irregularity in granting permis¬ 
sion to bring a fresh suit. O. 23, R. 1, 
deals with the withdraw: 1 indadjustment 
of suits. R. 1 is as follows: 

"At any time after the institution of a suit the 
plaintiff may as against all or any of the defen¬ 
dants, withdraw his suit or abandon part ol bis 
claim, where the Court is satisfied (a) that a suit 
must fail by reason of some formal defect, or 
(b) that there are other sufficient grounds for 
allowing tho plaintiff to institute a fresh suit 
for the subject-matter of a suit or part of a claim 
it may. . grant the plaintiff permission to with¬ 
draw. , .with liberty to institute a fresh suit.*' 

In support of the application tho caso 
of Bai Kashilai v. Shidappa Anapa(l)> 
the case of Khub Chand v. Ajodhia Pra- 
shad (2) and the decision of their Lord- 
phips of the Privy Council in the case of 
of Robert Waston & Co. v. Collector of 
Zillah Rajshayc (3) have been cited. I 
may say, speaking for myself, that I con¬ 
sider that a Court ought to be very slow 
to give liberty to bring a fresh suit after 
a case has been hoard out on the merit9. 
and probably an appellate Court ought 
seldom or never to do so except where an 
application has been made to the first 
Court, and the appellate Court thinks the 
first Court should have granted the appli¬ 
cation. I do not think that it ever wasj 
intended that a plaintiff should have 
the power of trying out his case and then 
at the last moment asking for leave to 
withdraw with permission to bring a fresh 
suit. The mere ordering of the plaintiff 
to pay the defendant’s costs does not 
compensate the latter for being sued a 
second time. But the real question before 

lT (1918) 37 Bom 682=21 I 0 28 . 

2. (1913) 21 I C 7G. 

3. (1SC9) 12 W R 43=13 M I A ICO (PC). 
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us i9 whether or not we cm interfere in 
revision upon the ground that the Munsif 
either had no jurisdiction, or that he 
exercised bis jurisdiction with material 
irregularity. It will be noted that the 
rule is divided into two parts, first, where 
a suit fails for a “formal defect," and 
secondly, where there are “other suffi¬ 
cient grounds." It was for the Munsif 
to say whether or not there were “other 
sufficient grounds" in the present case. It 
is somewhat difficult to definitely decide 
that the absence of a witness could under 
no possible circamstanceg be “other suffi¬ 
cient grounds" within the meaning of 
rule. However this may be, it seems to 
me that oven if the Munsif be taken to 
have made a mistake in law, we neverfch- 
1093 aro not entitled to interfere in revi¬ 
sion. In the very recent case of Bala, 
krishna Odayar v. Vasudeva Aiyar (4) 
their Lordships dealing with S. 115 of 
the present Civil P. C., say as follows: 

It will bo observed that tbo section applies to 
jurisdiction alone, tbo irregular exercise, or non- 
exorciso of it, or tbe illegal assumption of it. 
Iho section is not directed against conclusions of 
law or fact in which tho question of jurisdiction 
is not involved/* 

In tho Privy Council case referred to 
on behalf of tho applicant the original 
Court had dismissed tho plaintiffs’ suit, 
at the same time recording in its “pro¬ 
ceeding" that the order was not intended 
to bar the plaintiffs from proceeding as if 
tho action had not been brought. The 
question which their Lordships had to 

i U ^ a • . * . i appearance of 

these words in the * proceeding” enabled 

the plamtiff to bring a fresh suit, not- 
withstanding the dismissal of the first 
one, the defendant having pleaded res 
judicata Their Lordships incidentally, it 
is true, dealt with the meaning of the ex- 

aprieari °* * 

A , of 1859, and no doubt took 
the view that that section was not in- 

to D br e iL f al i OW -° r enable a Plaintiff 
hi 8 i re9h 8 . u,t affcer !t hR 8 been 

1 W ° Ula 

^•~ I , alao a “ of opinion that 
the apphcatmn should be rejected, but I 

jecUngTth^ > y - 86lf , t0 Swund in re. 
f “ g ‘ fc . tba ‘ 18 not maintainable under 

OoIJfhS™ 1 P ‘ - Ifc oannofc be 8a >8 that the 
Gonrt below exercised a jurisdiction which 

waa_n ot^ve8ted in it by law. 

Smipo? p0 7 - l=4 ° Mad 793 =“ I 0. 


cise of the jurisdiction which it undoubt¬ 
edly had it may have committed an error 
and apparently it did commit an error in 
the present case; but that alone would 
not jusifcify this Court in interfering un¬ 
der S. 115 as interpreted by their Lord- 
ships of the Privy Council in previous 
cases, and also in the recent case to which 
the learned Chief Justice has referred. 
This being so, the application for revision 
cannot in my opinion be entertained and 
must be rejected. 

By the Court—The order of the 
Court is that the application is rejected 
with costs. 

V.B /it.K. Application rejected . 
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Richards, C. J. and Banerji, J. 
Mathura Prasad and another — Judg¬ 
ment-debtors—Appellants. 

v. 

Shcobalak — Decree-holder—Respon¬ 
dent. 1 

Second Appeal No. 1086 of 1916, De¬ 
eded on 12th November 1917, from de- 
cree of Dist. Judge, Benares, D/. 12th 
January 1910. 

( 5 W.f°'° 1 P<!r “V V ?- S ° c!e ,* e * Act (1912), S. 42 
(5) fa) Jurisdiction of civil Court—Liqui¬ 
dator pauing order under S. 42-Civi| Court 
must enforce order—Order of civil Court it 
not appealable. 

Where a liquidator passes an order under S. 42 
Co-operative Societies Act, 1912, a civil Court’ 

Us :r d / nSU ^- (5 >' 0, < a >- o' the Son’. 
aonJ i!? r° n bu .l t0 Cat3rco thQ order ""J no 
fn«™„ !l fr0,C lh ° 0rdcr of tho civil Court 

sr z; h *E iies 

i“.n7„f Ur,,diCt i 0n ° f U< t uidB ‘or - Liquidator 

«ver.||^,Uble buT*^? 8 d * , . btoM >nd 
bv dlb.«,» bl b determine contribution 
b, debtor to money required for di.charg* 

Sembte .-.In a case of a liquidation of a Co- 
operative Society a liquidator has no power to 
{*,*?., an °. rder that «aoh of the debtors should be 

Sch y X , ! ,V6,a ,y Uabl ° for the a mount o 
°* her 8 mortgage, but if ho requires money 

of thc P A U M OSe :?I. U J Uidatlon ,or tho discharge 

tTb l k 11 i Ba r y ‘- for a ~b . 2,1 

U,A? ka i Ur Sa P r “-ior Respondent. 

thS ment - This appeaI ari9a3 under 

a h Sou if W - ,Dg • C1 . rOUm8tance8 - There w as 
a Society registered under the Co-onera 

got fnTdlhfc AC ri 2 ° f • 912 * Tba Snoiety’ 
got into debt. Its registration was can 

wele a nn li J uidat . or a PP°inted. Thera 
ere a number of persons who were 
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members of the Society and had received 
ad7ances. The liquidator took mortgages 
from each of the debtors for the armunt 
of their liability. lie then proceeds! to 
make an order, which purported to be 
made under S. 42 (b), determining that 
each of the debtors should be jointly and 
severally liable for the full amount of 
the several debts. This order was sought 
to be enforce! in the civil Court having 
local jurisdiction under the provisions of 
S. 42 (5) (a), The Court ordered execu¬ 
tion. On appeal to the District Judge the 
appeal was dismissed. A seconl appeal 
has now been preferred to this Court. 
It is strongly contended on behalf of the 
appellants that the order of the liquida¬ 
tor was bad. It is said that while the 
liquidator had a perfect right to deter¬ 
mine the "contributions” to be made by 
the members <>f the Society, he could not 
make them jointly and severally liable 
for each other’s debts more particularly 
where, as iu the present case, ho had 
taken a mortgage from each of the debt¬ 
ors for tho amouut of his debt. On the 
other side it is objected that the Subor¬ 
dinate Judge was bound to execute the 
order of the liquidator and that he could 
not consider whether that order was 
right or wrong, that no appeal lay to the 
District Judge and that no second appeal 
lie3 to this Court. 

Wo think all these objections have 
force. If the order of the liquidator can 
possibly be said to bo an order under 
S. 42, then the Subordinate Judge, being 
the civil Court mentioned in sub-S. (5). 
Cl. (a), had no option but to enforce the 
(order. It seems to us clear that no ap¬ 
peals lies save appeals expressly given 
by the Act and that no second appeal 
lies to this Court. It is quite clear that 
the policy of the Act was that matters 
arising under the Act should be settled 
without litigation in the Courts. If liti¬ 
gation were permitted, the whole ob¬ 
ject of the Co-operative Societies Act 
would be defected. We think that in 
the present case we may depart from our 
usual practice of not saying anything 
which is not absolutely necessary for the 
decision of the case, because we are all 
interested in tho good working of the Co¬ 
operative Societies Act. It seems to us 
that probably the liquidator was wrong 
lin passing an order that each of these 
jlebtors should bo jointly and severally 
liable for the amount of oacn others 
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mortgage. If he require! money for the 
purposes of liquidation and for the dis 
charge of the debts of the Society, he had 
clear power to determine the contribu- 
tions to bo made, and wo think that it 
would have been more correct had he 
made his order in this form and then 
proceeded to take steps to recover from 
each mortgagor the amount of his 
mortgage We dismiss the appeal. Tho 
liquidator will get his costs in this ap¬ 
peal as part of his costs in the liquida¬ 
tion. The appellants will pay their own 
costs. 

v.u.'R.k. Appeal dismissed. 

A. I. R. 1918 Allahabad 420 

Tudball and Abdul Raoof, JJ. 

Emperor 

v. 

Gulab and others —Opposite Parties. 

Criminal Rovn. No. 282 of 1918, De¬ 
cided on 4th July 1 918, from order of 
First Ad 11. Sess. Judge, Aligarh, D/- 9th 
February 1918. 

Penal Code ( I860), S. 300. Excep. 4 and 
S. 304 —Lathis being lethal weapons, ac¬ 
cused using them must be held lo have 
knowledge that they were likely to cause 
death—Offence held to fall under Excep. 4 
to S. 300. 

A dispute arose over the payment of tho rent 
of a certain field between the three aevused and 
the deceased. Tho former aitackod the deceased 
and hU nephew with lathis and a regular light 
to^k place botween tho parties. The result was 
tbit considerable injuries were caused on both 
sidos and that tho deccaod was killed : 

Held : (If that lathis being lethal weapons, 
tbo accused must have known that they were 
likoly to ciiusc death. C . P 

(2) That tbs ca«e felt uodsr hxccp. t »» 
and that all the accused wore guilty of an offence 
under S. 301. [P 121 G Q] 

11. Malcomson —for tho Crown. 

Judgment.— Notice was issued by n 
learned Juilgo of this Oonrt to tho three 
persons Gulab, Majid and Ghafoor to 
show cause why they should not he con¬ 
victed of an olTenoe punishable under 
S. 301, I. I\ C., why the sontenoes 
passed on them should not. ho onhanoed, 
or why they should not bo ordered to ho 
ro-tried on a charge under S. 302, l.P.C. 
The facts of the case a3 found by tho 
Court below and which appear to us to 
have been correctly found are as follows: 
There was a sugarcane crop standing m 
three fields. It had been sown by the 
deeeased Hardial and his partners Jahan¬ 
gir, Bhagwan Sahai and others. These 
fields had boon given to Hardial by tho 
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accused to enable him to recoup himself 
for certain moneys which he had advanced 
to them and which were due to him from 
them. The mortgage of au occupancy 
holding is of course contrary to lasv. No 
bond was executed in this case but the 
lields wsro actually made over to Har- 
dial and he cultivated them. One of his 
duties was to pay the rent. The evi¬ 
dence shows that he had failed to pay 
two instalments. On the date in ques¬ 
tion he and his friends and his nephew 
Ganga Prasad were cutting the sugarcane 
crop when the three accused appeared up¬ 
on the 8ceue and Gulab objected to his 
cutting the crop as he had not paid the 
rent. Hardial replied that he had inten¬ 
tionally not paid the rent because the ac¬ 
cused owed him other money and that 
he had set it off agaiust the debt. Abuse 
followed between the parties and there¬ 
upon, according to the evidence for the 
prosecution, tho three men attacked 
Hardial with their lathis. Ganga Prasad 
was also armed with a lathi and a regular 
light took place between two men on one 
side and three on tho other. 

The result was considerable injuries on 
both sides. Hardial received three blows 
on the head, one on the cheek, one across 
the oar and some on his body. The in¬ 
juries on tho head wore all on tho right 
side. According to the evidence for the 
prosecution some of tho injuries were in¬ 
flicted alter he had been knocked down 
and the faot that the injuries on tho face, 
ear and head are all on the right side, is 
some indication of the fact that this re. 
ally occurred. Ganga Prasad also received 
considerable injuries. Upon other per- 
®°“ 8 giving at tho scene, the aooused 
lied. The Court below has convicted the 
accused under S. 325, I. P. C., of having 
voluntarily caused grievous hurt, relying 
upon tho ruling in the case of Chandan 

Singh w. Emperor (1). It i 9 obvious that 
tho offence of culpable homicide either 
amounting to murder or not amounting 
to murder was committed. A man’s life 
haa been taken. It is obviously impos- 
eible in cases of this description to be 
able fc° prove that the fracture of the 
skull whioh resulted in death was oaused 
by a blow from the lathi of any special 
one of the assailants. In tho present in¬ 
stance Hardial had three fraoture 3 of tho 
qkull and had r eoeived thrnp> lathi blows 
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upon the head. The three accused were 
all armed with the same class of weapon. 
They all attacked Hardial. A lathi is a; 
lethal weapon, as ha3 been repeatedly 
held in this Court for very many years. 

The person who uses a lathi must 
know, on an occasion like this, that he is 
very likely to cause death. The three 
accused were moved by a common inten¬ 
tion. That intention may not have been 
to caus9 death, but in carrying out their 
intention they all used deadly weapons 
and they must be deemed to have known 
that they were likely to cause death. We 
cannot agree that tho accused can only bo 
convicted of voluntarily causing grievous 
hurt. It is impossible to say whose lathi, 
fractured the 9kull. The other blows! 
inflicted on the body of Hardial caused 
only simple hurt. It appears to us that 
the present case falls within Excep. 4, 
S. 300, I. P. C., wherein it is stated 
“that culpable homicide is not murder if it is 
committed without promeditation iu a sudden 
fight in tho heat of passion upon a sudden quar¬ 
rel and without the offenders having taken 
undue advantage or acted in a cruel or unusual 
manner.” 

If five or more persons had banded to¬ 
gether in this matter on behalf of the ac¬ 
cused, no one would have hesitated ta 
have held all five guilty of the offence of 
culpable homicide not amounting to mur¬ 
der (S. 149, I. P. C.). Why because the 
number is reduced to throe, these three 
should not be equally guilty under S. 304, 
I. P. C., wo fail to understand. If ona 
man alone had committed the offence he 
also would have been convicted under 
S. 304 of the Code. It is illogical to say 
because two others joined with him with 
similar weapons, that therefore the of¬ 
fence committed by the three is reduced 
to tho lesser offence of voluntarily causing 
grievous hurt. With all due respect to 
the learned Judge who decided it wo find 
it impossibie to agree with the opinion 
expressed in the case of Chandan Singh 
v. Emperor (l). If the facts were as they 
are reported, then the offence in our opi. 
nion, was not even one under S. 304, I. 
P. O. It was a oruel and a brutal assault 
premeditated and committed for the pur¬ 
pose of revenge upon an unfortunate man. 
The offence committed appears to ua 
nothing more or loss than murder and all 
three oojused were equally guilty as they 
were dearly moved hy the samo intent 
and had tho same objeot and all three 
used lethal weapons. We do not agree 
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with the view of the law taken in that 
case and in that respect we would point 
out that it W33 quite inconsistent with 
the remarks to be found in the case of 
Iianuman v. Emperor (2). Th9 remarks 
at p. 563 (of 35 All.) are worthy of note. 
They run as follows: 

It is impossible to prove by direct evidence 
the intention of a particular individual. The iu- 
tention can only be inferred from the reasonable 
and probible result of his act or conduct. The 
learned Judge seems to confuse the meiuing of 
the term intention with desire. It is quite pos¬ 
sible that these persons had no wish either col¬ 
lectively or individually to kill Sbeoratan (as is 
indicated by the fact that no wound was dis¬ 
covered on his head) but nevertheless if they boat 
him in tho way it is proved that they did, they 
must be taken to have had knowledge that their 
act must in all probability cause death or such 
bodily injury as was likely to cause death, and if 
so, they aro guilty of murder. Under circum¬ 
stances such a3 these it is quite immaterial to as¬ 
certain whose blow was the immediately fatal 
cue.” 

The learned Judges who decided that 
ca3o distinctly disseutod from tho rule of 
law laid down in the case of Dhian Singh 
v. Emperor (3), which was a judgment of 
a Single Judge of this Court. They dis¬ 
tinctly pay: 

“We cannot aereo with the rulo of law laid 
dowu in Dhian Singh v. Emperor (3).” 

We should also call attention to the 
decision of this Court in the case of Em - 
per or v. liavi Ncwaz (l). This was simi¬ 
larly a case of three men who with tho 
* 

same intent and object attacked another. 
They were armed with lathis. They in¬ 
flicted serious injuries which resultel in 
death. All three of them wore found 
guilty of tho oflence of murder. These 
cases no doubt aro distinguishable from 
the cases before us for here the matter 
was a sudden one, it sprang up suddenly 
and tho injuries were inflicted in the ho t 
of passion. We think that the ca9e falls 
within Excep, 4, S. 300, I. P. C. We 
therefore alter the conviction in tho pre¬ 
sent case from one under S. 325, I. P. C , 
to one under S. 304, I. P. C , and in view 
of the circuni9tauces of the case, we do 
not think it necessary to enhance the sen¬ 
tences that have been passed. 

V.B./r.K. Convicti on altered. _ 

2. (11)13)15 All 560=21 I 0 1005=14 Cc L J 
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Ryves, J. 

Behari Lai Judgment-debtor—Ap¬ 

plicant. 

v. 

Baldeo Narain and others — Decree- 
holders—Opposite Parties. 

Civil Revn. No. 56 of 1913, Decided 
on 29th June 1918, against order of 
Dist. Judge, Allahabad. 

Civil P. C. (1903), O. 3, R. 4, O. 21. R. 89 
and O. 32. R. 5—High Court can revise con¬ 
clusions of fact or of law bearing on ques¬ 
tions of jurisdiction—Application to set aside 
sale filed by pleader appointed by guardian 
ad-litem of miuor —Vakalatnama failing to 
state that guardian was executing it as such 
—Application rejected — Revision is com¬ 
petent. 

Uodar S 115, High Court is competeut to 
revisj a conclusion of law or of fact which b^ara 
ou a quostion of jurisdiction. In execution of 
a simple money decree passed agaiust a minor, 
a house belonging to tho minor was attached and 
advertised for sale. An application askiug for 
an adjournment of the sale was put in by a vakil 
appointed by tho guardian of the minor, but the 
vakilatnima did not state that the guardian 
was executing it as such. Au affidavit was filed 
by the guardian along with tho application. The 
Court adjourned the sale and on the adjourned 
date the propjrty was sold to a stranger. There¬ 
upon the same vakil purporting to act on behalf 
of tho minor fited an application under O. 21, 

R. 89, to set aside tho sale. The Court rejected 
tho application on the ground that it was not 
filed by the guardian or by a properly appointed 
vakil : 

Held ; (1) that the application was in ordor 
iuasmuch as it had been filed by a vakil ap¬ 
pointed by the guardian of the minor ; (2) that 
the refusal of the Court to entertain the applica¬ 
tion amounted to a refusal to exercise a jurisdic¬ 
tion vested in it and that therefore the High 
Court was entitled to iuterfero in rovision uuder 

S. 115. [P 425 C1J 

Motilal Nehru and Had ha Kant Mala - 

viya —for Applicant. 

W. Wallach , S. M. Sulaiman , Ibw 
Ahmad , Tcj Bdhadur Sapru and Sital 
Prasad Ghosh—tor Opposite Parties. 

Judgment. — The facts out of which 
this application arises are admittel. A 
suit was filed against a minor, Behari 
Lai, under the guardianship of his bro¬ 
ther, Gaya Prasad, and a simple money 
decree was passed against him for a sum 
of Rs. 238-15-0. In execution of that 
decree, house property belonging to the 
minor was attached and advertised for 
9 ale. The sale was fixed for 14th April 
1917. On 18th April 1917, an applica¬ 
tion was made by Gaya Pra3ad, as guar¬ 
dian of the minor askiug for the adjourn¬ 
ment of tho sale. The application was 
put in by a vakil of the Court under a 



1918 


Beiiari v. Baldeo (Rvv©3, J.) 


Allahabad 423 


vakaHtnama executed by Gaya Prasad. 
Iu the body of the vakalatDama which is 
a printed document, and which is usually 
filed in by the vakil himself or his clerk, 
the uame of Gaya Prasad was not en¬ 
tered. The document reads “I . . . . ap¬ 
point” so and so. It was executed by 
Gaya Prasad. Of this there is no ques¬ 
tion, but he did not add that lie was exe¬ 
cuting it as the guardian of the minor. 
Along with this application there was 
filed an affidavit by Gaya Prasad. Taking 
the two together it was quite obvious 
that the application for adjournment 
was being made by him as guardian of 
the minor through the vakil whom he 
had appointed to act for him. The Court 
accepted the application to this extent 
that it granted an adjournment of the 
sale for six days and 20th April 1917 was 
fixed. On that date the sale was held 
and the property was knocked down to 
an outsider, i. e., to a person who was 
no party to the suit, for a sum of Rs. 180, 
the opposite party here. It is admitted 
that the property was worth a very great 
deal more than what it was knocked down 
for. On 4th May 1917, an application 
was made under O. 21, R. 89, by the 
same vakil. It purported to be toudered 
on behalf of the minor. The proper 
amount had been paid into Court within 
the time allowed and the application 
must have been accepted by the Court 
aud the sale sot aside unless the applica¬ 
tion was not in order. The Court of first 
instance rejected the application in these 
terms : 

‘•This appPcation under R. 89, 0. 21, Civil 
b f e .“ pr€,entcd ^ th ° applicant who 

Th? ft °? U 18 ?, 0t pre6enled a noxf friend. 
The minors application was filed through a 

fli^ r K W K« d0e8 « no i appeftr t0 have teen re- 
taiuod by him, vide the vakalatnama. The ap- 

O 82 l CWuV 8 C “In p r ovisloDS of R 5 (1), 

t. L’J II U C - “ nd i9 als ° va 8 u ®- No order 
can legally be passed on It without the minor 

bemg represented by a next friend. I therefore 
reject this application with oosts." 

t Tl,a l $ M i3 1 the o^er really in question 
™ 8re - T J' e t lo ' ver ^rt found, and rightly 
found, that the application in itself was 
not vague and that it entirely complied 
wUh O. 21, R. 89, but it held substan- 
tially for the same reason as the first 
Court that the application had not been 
properly presented on behalf of the 

From r Vhi a fl nd f 0iecb0d fcho ^Plication, 
From this order no appeal lies to this 

Court ; hence an application in revision. 

Two arguments are raised against my 


interfering. First of all it is said, on 
the authority of Balakrishna Udayar v. 
Vasudeva Aiyar (1), and three recent 
rulings of this Court, reported a? Fajal 
llab v. Mansur Ahmad (2), Jhtinku Lai 
v. Bisheshar Das (3) and Jtvala Prasad 
v. E. I. By. Co. (4), that this Court has 
no power to interfere. It is said that 
the lower Court had jurisdiction to go 
wrong and assuming it did go wrong, 
that decision is final. Secondly, it is 
argued on the merits that the decision on 
the point of law is correct. It seems to 
me that, put in plain language, the Court 
declined to bear the applicant. It dec¬ 
lined to hear the minor himself because 
of his minority, and declined to hear the 
pleader because of a supposed defect in 
his vakalatnama. It seems to me that 
if the Court was wrong in ils reasons for 
not hearing the pleader and therefore 
not accepting the application, it declined 
to exercise a jurisdiction vested in it, or 
at least acted with material irregularity 
in the exercise of its jurisdiction. There 
is one passage in the judgment of the 
Privy Council report Balakrishna Udayar 
V. Vasudeva Aiyar (1) which, road 
by itself, and separated from the ooutexfc 
and read without consideration of the 
facts of that case, does support the ob¬ 
jection of tho opposito party. It is the 
sentenco which is roported at p. 799 
lo/ 40 Mad.) and runs as follows • 

It will be ofcorved that tho Section (115) ap¬ 
plies lo jurisdiction alone, the irregularexerciso or 
noa-excrcise of it or the illegal assumption of it.” 

But the judgment does not end there, 
it goes on to say : 

The section Is not directed against conclu- 

I ° rfftCtin which ,ho question of 
jurisdiction is not involved, and if tho appli¬ 
cant a contention bo oorreot, then, if the oivil 
Court should absolutely and whimsically decline 
to exercise its jurisdiction and refuse to make 

maut rd r rS “ S ‘° ,ho . fi,lin 6 “P of vacanoies, no 
matter how many existed, there would not in a 
mso such os tho present, be auy remedy ' avai¬ 
lable under this section and no appeal would 

In that case the Distriot Judge, pur¬ 
porting to act under a particular aeotion 
of a particular Act, oonst ruing the sec¬ 
tion as he did, held that he had jurisdio- 
tion to pass a particular order, and 
passed it. Objection was taken to this 
order before, the successor of the Distriot 
Judge on the gro und that the former Dia. 

!• A I R 1917 FC 71=40 Mari 793 —in r p 
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t.rict Judge had do jurisdiction to pass 
it. The Court held that he had. An ap¬ 
plication was thon made to fcho High 
Court of Madras in revision, and it was 
argued that the High Court has no power 
to interfere, one argument being that the 
decision of the Court below was at the 
most a wrong decision on a point of law. 
The High Court repelled this objection 
and did interfere in revision, and the 
Privy Council upheld its decision. It seems 
to me what the Privy Council case decided 
wa8 that the Section (115, Civil P. C.), 
is net directed against conclusions of law 
or fact in which the question of jurisdic- 
t on is not involved. (I think the words 
which I have italicized are most impor¬ 
tant). It seems to me to follow from 
this that where a question of jurisdic¬ 
tion is involved, this Court is competent 
to revise a conclusion of law or fact 
which bear9 on a question of jurisdic¬ 
tion. In the case before mo it seems to 
me that on the point of law decided, a 
question of jurisdiction is involved there¬ 
fore I think I have jurisdiction to con¬ 
sider that point on the merits. 

Three recent cases of this Court how¬ 
ever are quoted in support of the objec¬ 
tion. The first case is that of Fazal lla/t 
v. Manzur Ahmad (2). On the fac9 of 
it, that case looks very like the present 
case, but there the only point decided 
was that payment of money into the 
treasury was not a payment into Court 
within the meaning of R. 89, O. 21, and 
tiiis Court hold that, if that decision was 
a wrong one, it could not he sot aside in 
revision. There noquestiouof jurisdiction 
was involved. In the next case, at p. 499 
{of 1G A. L. J.) of the same volume, also 
no question of jurisdiction was involved. 
In the la3t case, to which I wa9 a party, 
a question of jurisdiction was involved. 
The caso was decided only a very short 
time ago and I remember perfectly well 
that wo did go into the merits and were 
satisfied that the order of the Court 
below, in returning the plaint, was a 
proper order and one which the Courts 
had jurisdiction to pass and should have 
passed. That caso therefore in my opi¬ 
nion is not a helping guide. In that case 
no authorities were cited. I must con¬ 
fess that I had not then studied the Privy 
Council case in Balakrishna Udayar v. 
Vastideva Aiyar (1) as carefully as I have 
since done, and I am inclined to think 
that perhaps the judgment was expressed 


unnecessarily broadly. It seems to me 
on full consideration that the Privy 
Council ease gives me jurisdiction to go 
into the merits of the decision in this 
case on the point of law involved. 

There is one other aspect of the case 
which I think should not be lost sight 
of. The defects, if any, in the applica¬ 
tion or the power of attorney were purely 
technical, and seeing that the property 
of a minor was at stake, I think that if 
the Court had doubts, it would have 
been well advised to have called evidence 
and ascertained whether the guardian 
had in fact authorized the vakil to make 
the application. I do not however base 
my judgment on this consideration, 
though in my opinion it has weight. On 
the merits—the application of 4th May 
1917, purported, as I have said, to be 
made by the vakil on behalf of the minor. 
There was no fresh vakalatnaraa, it is 
admitted, executed by the guardian of 
the minor authorizing the vakil specifi¬ 
cally to file this application. It seems 
to me that no now vakalatnama was re¬ 
quired for this particular application. 
The vakil had teen appointed by Gaya 
Prasad to appear for fcho minor in a 
former stage of the litigation and also to 
put in the application of 13th April ask¬ 
ing for an adjournment of the sale in 
these very execution proceedings. If that 
appointment was a good appointment, 
thon it seems to me that it was still in 
force under O. 3, R. 4, Civil P. C. But 
it is argued that the vakalatnama exe¬ 
cuted by Gaya Prasad was not valid for 
two reasons. One that the clerk of the 
vakil or somobody should have recorded 
in the body of the application, for a 
second time, the statement that it was 
Gaya Prasad who was making tho ap¬ 
pointment, and as guardian of the minor. 

As the vakalatnama runs, Gaya Prasad 
and no one else was making tho appoint¬ 
ment. It says so. "I.appoint" 

und although that vakalatnama was exe¬ 
cuted by Gaya Prasad; it is said to be 
invalid as there was no statement in it 
to the effect that Gaya Prasad executed 
it as “guardian of the minor ’ or some 
such words. This seems to me a very 
technical objection. Except as guardian 
of tho minor he had nothing whatever to 
do with the suit or tho proceedings in 
execution. I have already said, he him¬ 
self came into Court and made the ap¬ 
plication for the stay of the sale on 13th 
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April, and pufc in an affidavit. The ap¬ 
plication showed that he had appointed 
the vakil to act for the minor of whom 
he, Gaya Prasad, was the guardian. It 
seems to mo therefore that the applica¬ 
tion of 4th May was in order, and that the 
ICourt has failed to oxorcise its jurisdic¬ 
tion in not accepting it because it came 
|to a wrong decision on a point of law. 
Undoubtedly if it had decided as, I think, 
it should have decided, it should have 
.accepted the application. I therefore 
setting aside the order of the Court 
below, pass the order which, I think, it 
should have passed, i. e., I direct that the 
money paid into Court he made over to 
the purchaser and the sale be set aside. 
The applicant will have his costs 
throughout. 

V.lh/jR.K. . Application allowed. 
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PlGGOTT AND WaLSH, JJ. 

Afzal Shah aud another —Plaintiffs— 
Appellants. 

v. 

Lachmi Narain and others —Defendants 
—Respondents. 

Second Appoal.No, 373of 1916, Decided 
on 23rd Jure 1917 from the decision of 
First Addl. Judge, Aligarh, dated 4th 
December 1915. 

(a)Civn P. C. (1908), O. 1, R. 3 and 0.23, R. 1 
-~MultifanouBness—What it explained— De¬ 
fect of multifarious nett it technical and tuit 
can be allowed to be withdrawn. 

Plaintiffs who were auction-purchasers of cer¬ 
tain property, brought a suit for a declaration of 
title reoovery of possession and mesDe profits 
impleading three sots of defendants on the allega¬ 
tion that owing to the fraud of the judgment- 
debtor the property was put up to sale a second 
time and was purchased in different lots by the 
defendants*. J 

Held, (1) that the suit was bad for multifarl- 
ousnoss : IP 4 ->r r oS 

(2) that tho plaintiffs should be allowed to 
withdraw the suit with Icavo to bring fresh suits 

lh , e err °5 madft b y them in filing one 
single suit when they ought to have brought 
three or moro was a defeot of a formal nature 

^n»?fT“ 0 t i h, | Dg l ° d ° With tho merils ol 
plaintiffs claim. rp .on p q-» 

< b > Civil **• C. (1908), O. 23. R. l-Le. T e «o 

2 XM ln,uiubl,c * ,e bo granted !n 

la a suitable caso tho High Court can. oven In 
second appeal, tako action under 0. 23 R. 1 Civil 

- q w «s , . . [P 425 Cl, 2] 

S. M. Sulatman for Appellants. 

lej Jiahadur Sapru&nA Patina Lai— 
for Respondents. 

Judgment-This is a second appeal 
which comes before us under *he /ollow- 
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ing circumstances. The plaintiffsalleged 
fchemselve3 to have acquired certain pro¬ 
perty at public auction. They alleged that, 
under circumstances perhaps amounting 
to fraud on the part of the judgment- 
debtor, the property was put up to sale a 
second time and was purchased in dif¬ 
ferent lots by different persons. Ou this 
they impleaded three different sets of 
defendants claiming a declaration of their 
own title, recovery of possession, and 
mesne prolit3. Separate defences were 
filed by tho mombers of the different sets 
of defendants, and in each of these de¬ 
fences the particular defendant concerned 
protested that he had nothing to do with 
the property specified in the plaint except 
only one single item of the same. Arising 
oat of tiffs plea of fact, tho point was 
taken that the suit was had for misjoinder 
of causes of action aud that each defen¬ 
dant or set of defendants should have 
been separately sued for ejectment as a. 
trespasser in re3peob only of such items 
of property as wero in the possession of 
each defendant or defendants severally. 
A curious feature of the case was that, 
when the pleadiogs of tho parties wero 
complete it was apparent that a portion 
of the property specified in tho plaint was 
not claimed by any of the defendants at 
all, that is to say, the plaintiffs were 
claiming to recover possession of some 
property from defendants who repudiated 
having anything to do with it. In the 
result tho Court of first instance dis¬ 
missed the suit, and this dismissal has 
been affirmed by tho Additional District 
Judge in appeal. 

Tho only point dealt with by the lower 
appellate Court was that the suit was 
bad for muliifariousnesa. As a matter of 
fact there had been an order by the pre- 
dece99or-iD-offico of the learned Judge who 
finally disposed cf the appeal whioh was 
no doubt well intended, being an effort on 
the part of the Court to bring the actual 
question in dispute toafiual adjudication, 
but the actual effect of that was to make 
the confusion worse. The learned Judge 
directed the plaintiffs to implead a num¬ 
ber of fresh defendants, presumably on 
the ground that they wero the persons in 
possession of those portions of the pro¬ 
perty in suit whioh were not claimed by 
any of the original defendants . This 
order was complied with in a curious fa¬ 
shion, by tho addition of two ne*v defend, 
ants in the specification of defendants in 
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the plaint, without the addition of any 
statement of any sort or kind in the body 
of the plaint to suggest what the cause of 
action against the defendants thus added 
was supposed to be. However the suit 
having been, as already stated dismissed 
by the lower appellate Court, the plain- 
tills come to this Court in second appeal, 
and in their memorandum of appeal as 
drafted they simply call in question the 
finding of law on which their suit was 
dismissed by the Court below. The pleas 
in the memorandum of appeal are that 
the suit is not bad for multifariou 3 nes 9 , 
that it was maintainable as framed and 
that the reliefs claimed therein could 
have been granted in one suit against all 
the defendants. It is unnecessary for us, 
a3 the case now stands, to go further into 
this matter heyond saying that wo could 
not have acceded to this contention. 

There was no allegation in the plaint 
of any joint action or community of in¬ 
terest as between the different sets of 
defendants. If the principlesuggested by 
the memorandum of appeal before us were 
correct, it would follow that any owner 
of property might bring one single suit 
against an unlimited number of wholly 
unconnected trespassers on different por¬ 
tions of his property, merely on the 
ground that he himself owned the entire 
property under a single title. This is a 
proposition which could not he affirmed. 
It is idle for the appellants to refer us to 
those rules in the Civil Procedure Code 
which refer to the circumstances under 
which different defendants may he jointly 
impleaded on a single cause of action. 
The present is not a case of an alleged 
misjoinder of defendants on a single cause 
of jiction, hut of alleged misjoinder of 
causes of action. In the course of argu¬ 
ments before us it was strou^ly repre¬ 
sented to us on behalf of the plaintiffs 
appellants that their suit ought not to 
have been allowed to fail altogether upon 
such a merely technical ground. Various 
suggestions were put forward as to the 
manner in which the defect, if found to 
exist, might bo remedied. Finally, we 
gave the plaintiffs time to consider their 
position, in order that they might, if they 
thought fit, apply to this Court for per¬ 
mission to withdraw from the suit under 
O. 23, R. 1, Civil P. C. An application 
to this effect has now been laid before us, 
and wo have heard both parties concern¬ 
ing it. The jurisdiction of this Court to 
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take action under the rule above men-| 
tioDed, even at thestage of second appeal, 
is not questioned, and such jurisdiction 
has from time to time been exercised in 
suitable cases. Neither can it be denied 
that the suit now before the Court is one 
which must fail by reason of a formal 
defect, namely, that of misjoinder of causes 
of action in a single suit, that is to say, 
the error made by the plaintiffs in filing 
one single suit when they ought to have 
brought three or more is clearly a defect 
of a formal nature having nothing to do 
with the merits or otherwise of the 
plaintiQ’s claim. 

The only question therefore for u9 to 
consider is whether this is a proper case 
for the exercise of our discretion in favour 
of the plaintiffs. On a fair consideration 
of the matter it seems to us that, subject 
to full compensation being made to the 
defendants in the matter of costs for the 
expenses to which they have been sub¬ 
jected up to this stage in the litigation, the 
case is a suitable ouo for permitting the 
plaintiffs to abandon the untenable posi¬ 
tion which they took up when they filed 
this suit, leaving their rights otherwise 
unimpaired, so that they may seek redress 
from the law for any wrong which they 
may have suffered by the institution of 
such properly framed suitor suits a9 may 
he found to ho necaasary. First, wo make 
the order which wo propose to pass sub¬ 
ject to this contention, that all costs 
incurred up to this date by any of the de- 
fondants-respondents in all three Courts, 
iucludiDg in this Court fees on the higher 
scale, are hereby made payable by tho 
plaintiffs-appellants. Subject to this con 
dition, we sot aside the decrees of both 
the Courts below and, in place thereof, 
pas3 an order permitting the plaintiffs to 
withdraw from the present 9uit with 
liberty to institute suoh fresh suit, or 
rather fresh suits, in respect of the sub¬ 
ject-matter of the present suit as they 
may be legally advised. 

v.jl/r.K. Suit xoithdrawn . 
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Walsh, J. 

Manphool —Plaintiff—Appellant. 

v. 

Sahi Ram and others —Defendants— 
Respondents. 

Second Appeal No. 534 of 1916, Decided 
on 25th June 1917, agiin9b decision of 
Sub-Judge. Muttra, D/- 4th January 1916. 
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Arbitration — Award — Failure to «ign by 
arbitrator of one party, does not invalidate 
award. 

Where an award is arrived at by the arbitrators 
of both parties and represents their decision the 
failure of tho arbitrator of one party to sign it 
does not render it invalid. [P 427 C l] 

Baleshwari Prasad —for Appellant. 

Judgment.—I must allow this appeal. 
As regards the question whether the 
order of the Munsif setting aside the 
award could be challenged in appeal before 
the District Judge, there is a decision 
binding upon me by two Judges of this 
Court in the case of Ram Autar Tewari 
v. Deoki Tewari (l) which apparent ly was 
not brought to the notice of the learned 
Judge of the Court below, as he held 
himself bound by Ganga Prasad v. Kura 
{2), which has since been differed from. 
The further question arises whether the 
MuQ9if’s order oan be supported. He 
appears to have set aside the award upon 
the ground that although there were two 
arbitrators tho award was signed only 
by the plaintiff’s arbitrator and the 
umpire and that therefore it was invalid. 
There is a decision reported as Muthulcutti 
Nayakan v. Acha Nayakan (3), which 
although nob binding upon me. I should 
'in any case follow and hold that this is 
not a sufficient groun \ for setting aside an 
award. The Mun9if before doing so should 
have gone into the merits and ascertained 
whether the award had been arrived at 
by the arbitrators and represented the 
deoision. Apart from this if it were held 
that failure by the arbitrator of one party 
to sign an award rendered it invalid, it 
would always bo possible for any party 
to render arbitration proceedings wholly 
infructuous by persuading his arbitrator 
not to sign the award. In the ahsenoe of 
authority to support the deoision of the 
Court below, I have no option but to 
allow the appeal with costs here and in 
the lower Court' and I direct a decree to 
be drawn up in favour of the plaintiff in 
accordance with the award. 

V,P 'fe K * _ Appeal allowed. 

L «6 K AU 247=29 1 0 411=37 All 

2. (1906) 20 All 408. 

(1895) 13 Mad 22, 
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Richards. C. J. and Banerji, J. 

Jaimal Singh —Plaintiff—Appellant. 

v. 

Shib Saran Singh and another —De¬ 
fendants—Respondents. 

Second Appeal No. 1753 of 1916, De¬ 
cide 1 on 9th May 1918, from a decree of 
Disb-Judge, Bareilly. 

Agra Tenancy Act (2 of 1901), S. 201 — 
Suit for profits—Plaintiff not recorded co- 
sharer—Still suit is maintainable—Procedure 
laid down. 

Tho raero fact that tho plaintiff in a suit for 
profits is not a recorded cos barer of tho property 
in respect of which tho profits claimed aro al¬ 
leged to have accrued due, is not sufficient to 
provent him from maintaining the suit. S. 201 
provides for what is to b9 done in the case of a 
plaintiff who is recorded and tho case of a plain¬ 
tiff who is not recorded. If the issue arises as 
to tho latter's tillo, the Roveuue Court is either 
to try the case itself or to refor the plaintiff to a 
civil Court. IP 427 C 2] 

Sham Nath Mushran —for Appellant. 

Nehal Chand —for Respondents. 

Judgment.— Wo think that theground 
upon which the lower appellate Court 
decided this case was not correct. The 
plaintiff is not a recorded cosharor of the 
property in respect of which the profits 
claimed are allege 1 to have accrued duo. 
The lower appellate Court 9eems to think 
that the mere fact that the plaintiff was 
nob recorded was sufficient to prevent 
him from maintaining thesuib. We do not 
think this view is correct. S. 201, Ten- 
ancy Act, provides for what is to be done 
in the case of a plaintiff who is recorded 
and in the ca9e of a plaintiff who is not 
recorded. If the issue arises as to the 
latter’s title, the Revenue Court is either 
to try the case itself or to refer the plain- 
tiff to a civil Court. We think however 
that it is perfectly useless to send tho case 
back for trial, because on the allegations 
of the plaintiff himself in his plaint he 
cannot possibly maintain the present 
suit. According to his own allegations the 
defendant Mfc. Dayali Kunwar is not and 
was not a cosharer. The other defendant 
is a minor and it is not alleged that he 
made collections. Furthermore the suit 
19 a Buit for profits. Otherwise it could 
not have been instituted in the Revenue 
^ourt. It is not alleged and could not 
have been alleged that either the minor 
or Mfc. Dayali Kunwar was the lambar- 
dar. In reality the plaintiffs suit is a 
suit for damages because a oertaiu com¬ 
promise was not carried into effect. The 
compromise fell through because it was 
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found by the Court that the compromise 
was not for the benefit of the minor. The 
person with whom the compromise was 
really made was dead before the institu¬ 
tion of the suit. We dismiss the appeal 
with costs. 

v.B./r.k, Appeal dismissed. 
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RICHARDS, C. J. AND TUDBALL. J. 

Anchal —Plain till—Appellant. 

v. 

Dalip Singh and another —Defendants 
— Respondents. 

Second Appeal No. 091 of 1917, De¬ 
cided on loth July 1918, from a decree 
of Dist. Judge, Saharanpur, D/- 17th 
April 1917. 

Pre-emption—Acquiescence, what amounts 
to, illustrated—Plaintiff willing to sell his 
own share amounts to acquiescence. 

In a suit brought by the plaintiff for pre¬ 
emption on tbe ground that he was a cosharer iu 
the property sold aod a brother of the vendor 
while the vendee was a cosbaror only, it appeared 
that the plaintiff was heavily in debt at the time 
cf the sale, that he had no money and that he 
was willing to sell his own share iu the property 
to the vendee along with his brother. 

Held: that this conduct of the plaiutiff amounted 
to an acquiescence by him in the sale, and that 
his suit must therefore be dismissed. 

[I* 429 C 11 

Nehal Chand —for Appellant. 

Surendra Nath Sen —for Respondents. 

Judgment. —This appeal arises cut of 
a suit for pre-emption. The plaintiff was 
a cosharer as also were the vendees, but 
the plaintiff was own brother of the 
vendor whilst the vendees wero distant 
connections. The vendees pleaded various 
defences. They denied the custom. They 
denied the plaintiff’s preferential right 
and alleged that the sale was made with 
the consent and knowledge of the plaintiff. 
Tho Court of first instance hold that the 
custom of pre-emption prevailed and that 
the plaintiff had a preferential right, and 
it hold against tho defendants on the issue 
of tho acquiescence. The lower appellate 
Court held that the entry in the wajib- 
ularz was insufficient to establish the ex¬ 
istence of tho custom and that the weight 
to bo attached to the record was greatly 
diminished by the fact that a number of 
other matters wero recorded, which could 
not possibly be customs, in the very same 
clause. The plaintiff ha9 appealed. We 
may mention hero that the lower appel¬ 
late Court has not dealt with the issue of 
acquiescence on the part of tho plaintiff. 
Wo think that this issue ought to have 
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been decided and inasmuch as the lower ap¬ 
pellate Court has not decided the issue we 
are entitled to decide issue the ourselves. 

We have already mentioned that the 
plaintiff is own brother to the vendor. 
Prima facia therefore, if the plaintiff had 
been ready end willing to keep the pro¬ 
perty, thoro would bo no person to whom 
the vendor would be more likely to wish 
to sell the property than to his own bro¬ 
ther. It is not pretended that there was 
any quarrel or dispute between the bro¬ 
thers. In the written statement it was 
expressly pleaded that the plaintiff had 
acquiesced in the sale, that-he was a man 
who was heavily in debt, that his pro¬ 
perty wa9 under mortgage, that he had 
peviously sold a large portion of his pro¬ 
perty and that five days before the sale- 
deed was executed, he had sold another 
portion. The plaintiff when oross ex¬ 
amined, admitted that he was in debt. He 
admitted that ho had sold a considerable 
portion of his property and that one sale 
had taken place almost simultaneously 
with the sale to the defendants, tbe 
vendees in the present suit. Evidence 
was produced on behalf of the vendees to 
the effect that the sale to tho vendees had 
been negotiated by the two brothers and 
that the plaintiff at that very time wanted 
to sell his own property to tho vendees, 
who explained that they had not sufficient 
money to buy the shares of both brothers. 
The witness who deposed to these facts 
was hardly (if at all) cross-examined in 
respect to these matters. Bearing in 
mind the initial probability of this evi¬ 
dence boing true having regard tothocloso 
relationship that oxisted between the 
vendor and the plaintiff, namely, that 
they were own brothers, we think !t ex¬ 
tremely surprising that tho learned Sub¬ 
ordinate Judge who tried this case in the 
first instance absolutely discarded tho 
evidence. 

The learned Subordinate Judge says that 
if the plaintiff know of tho sale, the ven¬ 
dees would have required tho plaintiff to 
boa witness to the sale-deed. The vendees, 
no doubt might have done this had they 
anticipated roguery on the part of the 
plaintiff. But if, on tho other hand, tho 
evidence be truo that tho plaintiff was 
actually asking the vondees to purchase 
his own property at the very same time 
it is hardly surprising if tho vendoes 
never anticipated that after they had 
purchased the other brother's’ share a 
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suit of this nature would have been insti¬ 
tuted. The learned Subordinate Judge 
says: 

“It is further urged that the plaintiff is in 
debt and had not the means to purchase a share. 
I do not think this argument plausible. Plain¬ 
tiff could advance Rs. 1.120, or had sufficient 
property by selling part of which he could raise 
Rs. 1120.” 

Now in the present case it is admitted 
by the plaintiff himself that be was in 
debt that he had no money and that he 
was selling his own property, and yet the 
learned Subordinate Judge thinks that 
there was no force in the argument that 
he would in that condition he unwilling 
to purchase this property. The learned 
Judge says that the plaintiff could easily 
have raised the money by soiling another 
portion of his property. This seems to 
he a very poor argument. It does not ap¬ 
pear very reasonable that a man who has 
no ready money should sell a share which 
is already in his possession, for the pri¬ 
vilege of buying another share which is 
not in his possession, having of courso to 
moeb some expense in connection with 
Jfcho transfer. Under the circumstances 
.of the present case we have not' the least 
^hesitation in holding that tho plaintiff 
Iknew and acquiesced in the sale to tho 
j vendees-defendants. Wo dismiss tho ap¬ 
peal with costs. 

V.R./r.k. Appeal dismissed. 

A. I. R; 1918 Allahabad 429 (1) 

RICHARDS, C. J. AND TUDUALT., J. 

Lalta Prasad Chaudhry—Plaintiff— 
Appellant. 


V . 

Ookul Prasad and others— Defendant 
—Respondents. 

Second Appeal No. 6 of 1917, Dooide. 
ou 7th May 1918, against a decree c 
Addl, Sab-Judge, Gorakhpur. 

Pre-emption— Cu.lom - Plaintiff wilhi 
cuslom at time of tale by imperfect parti 

tion Plaintiff n entitled to priority to pre 

empt. 

a CUB toJ« of pre-emption is provod, if th 
luamtifl can show that he comos within th 
custom ot tho tlmo of tho salo ho ia entitlod t 
tho benefit of tho custom. Tho mcro fact tha 
be wa9 not within tho custom prior -to partitio 
doss not provent him from subsequently acquii 
iug tho right. IP 429 C 5 

Where an entry in tho wajibulaz of a vlllap 
provided that a cosharer in tho same subdivisio 
as tho vendor would havo a preferential right c 
pre-emption over a oosharer in lanothor subdiv 
dion and it was found that the plaintiff wm 
oosharer in the same patti with the vendor bi 
that the patti was created by Imperfoot partitio 
in recent years: r 


Held: that the plaintiff bad a preferential right 
of pre-emption over cosharers in other patlis. 

CP 429 C *2] 

J. Simeon —for Appellant. 

Gulzari Lai —for Respondents. 

Judgment. —This appeal arises out of 
a suit for pre-emption- The plaintiff is 
a cosharer in the same patti with the 
vendor but the was patti created by im¬ 
perfect partition and in more recent years. 
There 666msito be no dispute that a 
custom of pre-emption prevails in the 
village. The entry in the wajibularz of 
I860- gives the first right to hissadar 1 
karibi and both Courts were of opinion 
that this meant that the cosharer in the; 
same subdivision as tho vendor would 
have a preference over a cosharer in an¬ 
other subdivision. The Court of first 
instance decreed the plaintiff’s claim. 
Tho lower appellate Court -reversed 
the decision of the Court of first instance 
solely on the ground that the plaintiff's 
being in the same patti a9 tho vendor was 
due to imperfect partition. Tt referred 
to a case reported as Mali a den Prashad 
Sahu v. Jaipal Pa at (1). We do not 
agree with the decision in this case. It 
seems to us that whore a custom is proved, 
if tho plaintiff can show that ho comes’ 
within the custom at time of the sale ho; 
i9 entitlod to tho benefit of tho custom j 
The mero fact that ho was not within 
the custom prior to partition does not! 
prevent him from subsequently acquiring 
the right. For example, it can hardly bof 
said that if a oosharer acquired a share ini 
a patti by 9alo, ho would not have the 
right of a cosharer in that patti upon a salo 
subsequently made by one of fcheoosharars. 
The right which the plaintiff acquired by 
imperfect partition was just as binding 
upon the cosharers as if ho had acquired 
the right by sale. Wo must allow the 
appeal, set aside that decree of the lower 
appellato Court and restoro tho decree of 
the Court of first instance with costs iu 
all Courts. 

v.B./R.K. : Appeal allowed. 

l. (i9io) s r cj sr,7. ...' 

A. I. R. 1918 Allahabad 429 (2) 

PlGGOTT, J. 

Tapti Pro sod —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revo. No. 399 of 1917, Deci¬ 
ded on 26th May 1917, from order of 
Sess. Judge. Allahabad. 
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Penal Code (45 of 1860). S. 304-A —Rail¬ 
ways Act (9 of 1890), S. 101—Rash and neg- 
i'gent act causing death — Station Master 
giving "line clear” knowing another train 
Standing in the way, is guilty under both the 
sections when death ensues. 

An Assistant Station Master gave a “line clear” 
to an incoming passenger train on a foggy night 
with the knowledge that a goods train was stand¬ 
ing at a particular point where the passenger 
train might collide with it, but hoping to remove 
the goods train to a siding before the arrival of 
the passenger train. The goods train was not 
removed in time and a collision occurred which 
was attended with loss of life: 

Held: that the Assistant Station Master was 
guilty of a rash and negligent act in giving the 
line clear” and was therefore punishable under 
S. 304-A, I . P. C., and S. 101, Rail wavs Act. 

[P 431 C lj 

Satya Chandra Mukerji — for Appli¬ 
cant. 

It. Malcomson —for the Crown. 

Judgment.—The applicant Tapti Pra. 
sad was Assistant Station Master at a 
Railway Station called Bharwari. While 
he was on duty a collision took place, 
within the limits of that station between 
a down passenger train and an up goods 
train. The latter train was standing with- 
in the station limits but beyond the start¬ 
ing signal at the moment when Tapti 
Prasad gave the "lino clear” which per¬ 
mitted the passenger train to leave the 
next station on the line. The collision 
which followed was attended with loss of 
liTe, and the immediate cause of the colli¬ 
sion was the action of Tapti Prasad in 
giving the ' lino clear” for the passenger 
train under the circumstances stated. In 
doing so he contravened the rules laid down 
for his observance, both general and spe¬ 
cial. The Magistrate who tried the case 
has written an admirable judgment in 
which he ha9 sot forth all the evidence 
and discussed it in an exceedingly fair 
and convincing manner. He found Tapti 
Prasad guilty and convicted him under 
S. 304-A, I. P. C., and S. 101, Railways 
Act 9 of 1890. The convictions were 
affirmed and the appeal of Tapti Prasad 
%va 9 dismissed by the learned Sessions 
Judge. I have had to consider in the 
main two points. The less important of 
the two is a plea as to the severity of the 
sentence. This rests mainly upon Tapti 
Prasad's assertion that in giving "line 
clear” at the moment when he did, and 
under the circumstances in which he did, 
ho was acting under direct orders received 
from a superior officer named Dhani Ram, 
the "controller” at Allahabad. The Magis¬ 
trate and the Sessions Judge have alike 
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pointed out that this plea would in no 
case amount to a complete defence to the 
charge. It has ho.vever an important 
bearing on the question of sentence, and 
in view of the manner in which the 
Courts below have expressed themselves 
on the point, I thought it incumbent 
upon me to examine the evidence and to 
decide whether there was any reasonable 
basis for the plea taken. I am quite satis¬ 
fied that there was not, and that the 
Courts below were right in holding, as 
they did in substance, that Tapti Prasad 
gave the ' line clear” on his own respond 
sibility and without express orders from 
the controller. 

The other point taken, and the one 
which goes to the root of the case, is that 
there was neither rashness nor negligence 
in the accused’s action, so as to bring it 
within the purview of S. 304-A, I. P. C., • 
and that there was no disobedience to 
any rule, nor any rash or negligent act on 
his part, to make the provisions of S. 101 
Railways Act, applicable. I am satisfied 
that there was a distinct breach of the 
rules in giving the "lino clear” while the 
goods train was standing at the parti¬ 
cular point where to the accused’s own 
knowledge it was standing. Putting that 
matter on one side, I am also satisfied 
that the giving of the "line clear” under 
the circumstances stated was a rash act. 
The plea to the contrary is ba93d upon 
the fact that the approaching passenger . 
train had to run pa9t the distant signal 
of Bharwari Railway Station before it 
could collide with the goods train, and 
that the aforesaid signal was at "danger.” 
The collision took place at night and it 
was a foggy night. I mention these cir¬ 
cumstances rather as explaining how the 
collision occurred, and as bearing on the 
decree of culpability attaching to the 
accused’s act than as material in them¬ 
selves on the question of law involved. 
The possibility of an incoming train pass¬ 
ing a danger signal either through some 
failure in the mechanism of the signal 
itself or through some error or oversight 
on the part of the driver, is a matter 
which is taken into consideration by the 
rules and the interposition of a danger 
signal cannot he permitted, with any rea¬ 
sonable regard for the safety of the 
travelling public, to relieve an officer in 
the position of a Station Master, or Assis¬ 
tant Station Master on duty, from tbe 
obligation of observing strictly the rules 
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laid down oq the sabjecfc of granting or naahal. The defeiyjant, who was des- 
withholding the "line clear.” Danger cribei as Bbarat Das, disciple of Rikhi 
signal or no danger signal it was a rash Das, muafidar 'of the slid mauza and 
act on the part of the accused to have mahal, was alleged to be a muafidar of 
granted the "line clear” under the cir- 62 bighas 12 biswas of the land in suit 
cumstances stated. It is true that when granted for charitable purposes. The suit 


Ihe granted it he hoped that the goods 
train would be safely baoked info a siding 
out of the way before the incoming 
passenger train reached the station limits 
and that within the time available this 
could have been done. To say this how¬ 
ever is only equivalent to saying that the 
accused did not deliberately plot the 
bringing about of an accident involving 
imminent risk of life to hi9 fellow crea¬ 
tures. In taking upon himself the res¬ 
ponsibility of granting “line clear,” when 
ho knew that the line was not actually 
“clear” and taking it for granted that he 
would successed in getting the line cleared 
within the time available he displayed 
precisely that quality of mind which i9 
indioatoi by the word “rashne99.” I can¬ 
not see my way to interfere either with 
the conviction or the sentence The ap¬ 
plication is dismissed. 

V.B./r.K. Application dismissed . 


was brought for resumption ef this grant. 
In reply the defendant pleaded, first, that 
the land itself had besn dedicated to the 
temple of Sri Radha Kishunji and was 
therefore wakf property appertaining to 
an endowment in favour of the said tem¬ 
ple, of which the defendant was the 
manager. He repeated this plea in a 
slightly different form, alleging that the 
muafidar against whom the suit should 
have been brought was Sri Thakur Radha 
Kishunji, the idol worshipped in the 
temple above referred to. The next; 
plea, in the alternative, raised by him 
was that, if he was in fact himself the 
muafidar as alleged in the plaint, thou 
this land had been hold rent-free for 
more than 50 years and by more than 
two successors to the original grantee, 
the grant having been made in the first 
instance in favour of Mahant Pirya Das 
from whom the defendant was the fifth 
mahant in succession. The case went to 
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PlGGOTT AND RYVES, JJ. 

Bharat Das —Defendant—Appellant. 

v. 

Nandrani Kuar —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 1434 of 1915, De¬ 
cided on 25th June 1917, against deci¬ 
sion of Diet. Judge, Cawnpore, D/- 7th 
September 1915. 

Agra Tenancy Act S. 158—Applicability- 
Rent free grant to mahant without dedi¬ 
cation either of land or profit therefrom to 
deity—Land held by more than two aucces- 
•or* of mahant—Provisions of section apply 
—Land must be deemed to be held in pro¬ 
prietary right by mahant. 

Where a root froo-grant was made to the 
mabant of a temple for the benefit of the tomplo 
but there was no dedication either of the land 

itself or of tho income of the land to the deity 

worshipped in the temple, and the land was 

tbft “ lwo successors of tho mahant 
to whom the grant was first made: 

mJr?!* tbat th ® provisions of 8. 153 of tho Agra 
*"* »PPMrf »o the co90 and that the 
“?«; bo deemed t° be held in proprietary 
right by tho mahant oi the tomplo. [P 433 0 1 2 ] 

P. Tj. Danerji for Appellant. 
Damodar Das —for Respondent. 
Judgment.—In thiB suit the plaintiff 
oame into Court, alleging that she was 
the lambardar and zamindar of a certain 


trial on these pleadings. The Assistant 
Collector found that the land in suit had 
in fact been granted for tho benefit of 
the temple, more than 50 years prior to 
the institution of the suit and in the 
time of Mahant Pirya Das. It appears 
to be correct that the defendant is the 
fifth successor of Mahant Pirya Das in 
the line of mahants,* Tho Assistant Col¬ 
lector however held that the grant hav¬ 
ing been for the benefit of the temple and 
not for the benefit of the mahant as such 
it could not be regarded as a grant in 
favour of the latter, but as n grant in 
favour of tho temple so that there had 
been no succession and the provisions of 
S. 158, Tentnoy Act, oould not apply.. 
The learned District Judge has affirmed 
this decision on appeal. 

There seems to have been some 
question raised in argument bofore tho 
District Judge as to whether the entire 
area in suit formed part of the original 
grant made in the time of Mahant Pirya 
Das. The Distriot Judge expresses him¬ 
self somewhat'doubtfully on this point but 
the documentary evidonoe on the subject 
seems clear enough and apparently the 
difficulty felt by the Distriot Judge waa 
due to his confining his attention to the 
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records of a single mahal. The plaintiff 
came into Court allegiug that the defen¬ 
dant was a rent-free grantee of the entire 
area in suit, and there was no suggestion 
in the plaint that this area had been 
granted at two difierent times, nor doe3 
thore seem room for any such supposi¬ 
tion in the evidence on the record. The 
landings therefore we take to be theso. 
The grant was made for the benefit of the 
temple; but there was no dedication 
either of the land itself or of the income 
from the land to the deity worshipped in 
the said temple, regarded as a juristic 
personality. Tim name of the idol has 
never appeared in the village papers as 
the grantee. The grant being for tho 
benefit of the temple, must necessarily 
have^beon made to some manager or trus¬ 
tee. and it "as mado to the mahant of the 
institution now represented by the pre¬ 
sent defendant as such manager. It is cer¬ 
tain that there have been more than two 
successors to the original imhanb in whose 
time the grant was first made. Under 
’these circumstances it sooms to us that 
j^he provisions of S. 158, Tenancy Act, 2 
l 0 ( 1901, apply to-this oase. It is quite 
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clear in respect of auy land the proprie¬ 
tary rights in which have been granted 
to thomahant of a particular institution 
not for his own benefit but for religious 
or charitable purposes, as an endowment 
for instance of a temple maintained by 
the institution of which the mahant is 
the head, that on the death of one mahant 
hi3 successor in office is regarded as having 
obtained possession of such land by suc¬ 
cession within tho meaning of S. 34, Land 
Revenue Act 3 of 1901. There seems 
no reason why there should not equally 
ho considered to bo a succession to the 
original grantee in respect of a rent-free 
grant. For these reasons we accept this 
appeal, and sotting aside the orders of 
the Courts below wo direct that tho land 
in suit shall bo deemed to be hold in pro 
nrietary rights by the dofondant mahant 
and by tho successors in bis inahantship 
in trust for and on behalf of tho temple 
in question. The Assistant Colloctoi 
should procool to determine tho land re¬ 
venue payable by tho said trustee in res¬ 
pect of this land. Tho defendant is en¬ 
titled to his costs throughout. 

V.B./lUC.. ..Appeal accepted. 



/ocat * High c< , 

*mmu & Kashmi 


Srlnagtr. 






































































































